
IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 
 

UNITED STATES OF AMERICA, ) 
 ) 

v. )            Criminal No. 1:07CR209 (TSE) 
 )   
WILLIAM J. JEFFERSON, )  
 ) 

Defendant. ) 

DEFENDANT’S MOTION TO SUPPRESS  
STATEMENTS AND MEMORANDUM IN SUPPORT 

Pursuant to Fed. R. Crim. P. 12(b)(3)(C), defendant William J. Jefferson respectfully 

moves this Court to suppress evidence of statements he allegedly made during course of  the 

August 3, 2005 execution of the search of his home, 1922 Marengo Street, New Orleans, 

Louisiana, since he was not properly advised of his constitutional rights as required by Miranda 

v. Arizona, 383 U.S. 384 (1966), and the FBI did not scrupulously honor his decision to 

terminate questioning, but rather, continued the interrogation. The grounds for this motion are 

more fully set forth in the accompanying memorandum of law.  

 



MEMORANDUM IN SUPPORT OF  
DEFENDANT’S MOTION TO SUPPRESS STATEMENTS 

Defendant William J. Jefferson has moved this Court to suppress statements allegedly 

made during the course of the August 3, 2005 search of his home in New Orleans, Louisiana. 

During the course of the execution of the warrant, Mr. Jefferson was subjected to custodial 

interrogation without being advised of his constitutional rights, so all of his statements should be 

suppressed. Moreover, during the course of the questioning, Mr. Jefferson invoked his right to 

remain silent, but the FBI agents persisted in the interrogation, so any statements made after he 

said he wished to terminate questioning must be suppressed.  

FACTUAL BACKGROUND 

Mr. Jefferson was awakened at 7:00 a.m. on August 3, 2005, by a knock on the door of 

his Louisiana home. He quickly put on a pair of pants and went downstairs to see who was at the 

door at that early hour. Unshaven without an opportunity to brush his teeth, Mr. Jefferson opened 

the door in his bare feet, wearing only khakis and an undershirt. At least 5 law enforcement 

officers were standing on the doorstep, and the local head of the FBI’s office told Mr. Jefferson 

that the armed federal agents accompanying him were there to ask some questions. The agents 

were in possession of a warrant for the search of the premises, but they did not make that known 

at the time.  

Approximately four FBI agents entered the home, and they promptly began their 

questioning. This was not questioning that was incident to a search or to facilitate the search; 

instead, the first question was: “Do you know Vernon Jackson?” They did not advise Mr. 

Jefferson of his constitutional rights, and they certainly did not inform him that he was free to 

go. Indeed, while two of the agents interrogated him in the living room, the other two stood 
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nearby in the foyer, guarding the front door from the inside. It was apparent that the agents were 

armed. Mr. Jefferson’s wife and daughter were still upstairs, and he was questioned alone. The 

questioning lasted approximately two hours. During the session, FBI Special Agent Tim Thibault 

informed Mr. Jefferson that the day would be “the worst day of his life.” 

During the course of the interrogation, Mr. Jefferson was not afforded the opportunity to 

return upstairs to get dressed, shave and brush his teeth. While the interrogation was underway, 

he was not permitted to move freely around his home at all. When he needed to use the 

bathroom, the agents insisted on accompanying him, and the agents who had been blocking the 

front door followed him and demanded that he leave the bathroom door open. All of these 

circumstances gave rise to the reasonable belief on Mr. Jefferson’s part that he was not free to 

leave the house. 

At various points during the interview, Special Agent Thibault cajoled Mr. Jefferson into 

explaining the circumstances behind his business dealings by assuring him that it would be 

important for him to provide information in order to protect his reputation and keep the matters 

private. When Mr. Jefferson responded to a question by stating that the government’s 

cooperating witness had paid for a business trip to Ghana, the agents boasted, “no – we paid for 

that trip.” At one point, the agents commiserated with Mr. Jefferson, stating that they knew he 

was sincere about helping others, and they advised him that he would be much better off in the 

long run if he admitted to mistakes and lapses in judgment. At another point in the questioning, 

though, when Mr. Jefferson responded that he had not delivered any money to the Nigerian Vice 

President, Special Agent Thibault became angry, yelling, “what did you do with my money?”  

At that point, Mr. Jefferson stated that he did not wish to talk to the agents any further. 

But the agents did not honor that invocation of the right to silence. They did not stop their 
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questioning. Instead, in a deliberate effort to elicit further statements, they produced a secretly 

recorded videotape of Mr. Jefferson and displayed it to him on a DVD player they had brought 

along for that very purpose. Further discussion followed the playing of the tape. 

After the agents had questioned Mr. Jefferson for two hours, they informed him, for the 

first time, that they intended to search his home. Even at that point, they did not present Mr. 

Jefferson with the search warrant, nor did they ever during the course of their search. The search 

involved an even larger team of agents, and records provided in discovery to date name at least 

nine agents raiding the home: Thibault, Evans, Kent, Horner, Nguyen, Jacobs, Hardee, Smith, 

and Koerperich. At that point, Mr. Jefferson was permitted to go upstairs to awaken his wife to 

ask her to get dressed and come downstairs while the search was in progress. Armed agents 

accompanied him to his bedroom door and stood guard for 2-3 minutes as Mr. Jefferson spoke 

privately with his wife. These circumstances reinforced Mr. Jefferson’s belief that he was not 

free to leave. 

Once they came downstairs, the family was not permitted to move freely about the home, 

but they were directed to sit together in the breakfast area. One of the agents was assigned to 

stand guard over the family and observe them for the duration of the search. They had to ask 

permission to move to the nearby den. The phone rang several times during the interrogation and 

search, but the agents standing guard never indicated that he was free to answer it. Instead, the 

agents’ demeanor was such that neither he nor his family members felt free to answer the calls, 

and they did not do so.  

After the search had been in progress for several hours, Mr. Jefferson asked permission to 

make a phone call to his attorney. The agents permitted him to make the call. They accompanied 

him and observed him when he was finally afforded the opportunity to go upstairs and get 
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dressed. Mr. Jefferson asked if he could shower before changing clothes. The agent shadowing 

him said that Mr. Jefferson could, but that the agent would have to remain in the dressing room 

of the bathroom while Mr. Jefferson undressed and stand by the door of the bathroom, with the 

door ajar, while he showered. Mr. Jefferson chose not to shower under those circumstances.  

Having spoken with his attorney, Mr. Jefferson informed the agent that he wished to meet 

with his attorney, but that his attorney was unable to travel to Mr. Jefferson’s home. At that 

point, the agent informed him that he could leave. Until that moment, Mr. Jefferson reasonably 

believed that he was in custody. 

ARGUMENT 

I. MR. JEFFERSON WAS IN CUSTODY AT THE TIME THE POLICE 
QUESTIONED HIM, SO MIRANDA WARNINGS WERE REQUIRED. 

Miranda v. Arizona requires that when an individual is questioned by the police while in 

custody, he must first be advised of his constitutional rights and his right to counsel. 384 U.S. 

436, 444 (1966). Statements made by a suspect subjected to custodial interrogation without the 

benefit of Miranda warnings are inadmissible in the prosecution's case in chief. Id.  

It is not necessary for the police to effect a formal arrest for the questioning to be 

“custodial;” a defendant must be afforded the Miranda warnings if he has been physically taken 

into custody “or otherwise deprived of his freedom of action in any significant way.” Id. 

Subsequent to Miranda, the Supreme Court identified the “ultimate inquiry” as whether the 

person interrogated was subjected to a “restraint on his freedom of movement to the degree 

associated with a formal arrest.” Thompson v. Keohane, 516 U.S. 99, 112 (1995); see also 

United States v. Leshuk, 65 F.3d 1105, 1108 (4th Cir. 1995) (in the absence of a formal arrest, a 

suspect is in custody for Miranda purposes if his freedom of action is curtailed to a degree 

similar to a formal arrest).  
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The test is an objective one: “the initial determination of custody depends on the 

objective circumstances of the interrogation, not on the subjective views harbored by either the 

interrogating officers or the person being questioned.” Stansbury v. California, 511 U.S. 318, 

323 (1994).1  Courts consider the totality of the circumstances, and how a reasonable person 

would have understood the suspect’s position at the time. United States v. Uzenski, 434 F.3d 690, 

704 (4th Cir. 2006). Factors often considered include the extent to which the defendant is 

confronted with evidence of guilt, the physical surroundings in which the interrogation was 

conducted, the duration of the questioning, and the degree of pressure applied to detain the 

suspect. United States v. Kim, 292 F.3d 969, 974 (9th Cir. 2002).2 

The execution of a warrant does not in and of itself always create a custodial situation. 

But “officers conducting a lawful search on a person's home are not permitted to use the 

suspect's detention to their official advantage by attempting to extract self-incriminating 

statements from the suspect.” United States v. Mittel-Carey, 456 F. Supp. 2d 296, 303 (D. Mass. 

                     
1   It is true that later, in the early afternoon, Mr. Jefferson was granted permission to leave 
the home. The fact that he was permitted to depart well after the interrogation had been 
completed and after the search was largely over does not change the analysis, which turns upon 
the circumstances at the time of the interrogation, not several hours later. See United States v. 
Williams, 227 Fed. Appx. 307 (4th Cir. 2007) (questioning of the defendant at the police station 
deemed custodial even though he was permitted to leave thereafter). 

2  In Kim, while the defendant went voluntarily to her place of business where a search was 
underway, that factor alone was not dispositive. Since “the police … temporarily took over 
complete control of the store,” kept Kim isolated from other family members with a better grasp 
of English, questioned her for 30 minutes alone and then 20 minutes more with an interpreter, 
and asked specific questions concerning the details of the offense, the court found “the overall 
length and manner of questioning” to support the conclusion that custody had attached. 292 F.3d 
at 977. 
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2006).3  Courts look for the presence of the “police-dominated atmosphere” that is the hallmark 

of custody, and the determination involves a fact-intensive examination of all of the 

circumstances, including the extent to which the suspect was made aware that he was free to 

refrain from answering and the nature of the questioning. United States v. Griffin, 7 F.3d 1512, 

1518-19 (10th Cir. 1993). In some cases, courts have found limited questioning within a 

suspect’s home and familiar surroundings to be non-custodial, see e.g. United States v. 

Nicholson, 176 Fed. Appx. 386 (4th Cir. 2006) (suspect not restrained in any way, and was even 

permitted to go outside and smoke alone). But in many cases, courts have found that custody 

attached. See e.g., United States v. Madoch, 149 F.3d 596 (7th Cir. 1998); United States v. 

Daubmann, 474 F. Supp. 2d 228 (D. Mass. 2007); United States v. Mittel-Carey, 456 F. Supp. 2d 

at 296; United States v. Bullins, 880 F. Supp. 76 (D.N.H. 1995); and United States v. Barlow, 

839 F. Supp. 63 (D. Me. 1993). 

Here, while Mr. Jefferson was in his home, he was stripped of all freedom of movement 

or personal privacy, and the house was therefore transformed into a place of confinement, not 

security. Mr. Jefferson was questioned alone, in the company of four agents, while his family 

remained upstairs. As the court found in United States v. Mittel-Carey, this practice is 

                     
3  In Michigan v. Summers, 452 U.S. 692 (1981), the Supreme Court held that the police 
may physically detain the occupants of a home while executing a search without violating the 
Fourth Amendment, but it did not specifically address the question of whether that detention 
could constitute custody under Miranda and the Fifth Amendment. However, in finding the 
detention of the residents to be lawful even in the absence of probable cause, the Court reasoned 
that “the type of detention imposed here is not likely to be exploited by the officer or unduly 
prolonged in order to gain more information, because the information the officers seek normally 
will be obtained through the search and not through the detention.” 452 U.S. at 701. The Court 
went on to distinguish the mere detention during the search in Michigan v. Summers from the 
seizure “designed to provide an opportunity for interrogation” in Dunaway v. New York, 442 
U.S. 200 (1979). 
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“indicative of police domination.” 456 F. Supp. 2d at 307.4 Mr. Jefferson was under the constant 

supervision and observation of the FBI, and he was not even trusted or granted the privacy to 

enter a small powder room alone. No reasonable person who has been barred by the police from 

going to the bathroom alone could understand that he was free to exit the home altogether, and 

the Seventh Circuit reached just that conclusion in United States v. Madoch, 149 F. 3d at 596. In 

that case, the agents questioned Janice Madoch in her kitchen, and she even served them coffee 

and doughnuts, but she was required to remain in the room with them for several hours, and they 

would not permit her to pump breast milk for her baby in the bathroom without being observed 

by a female officer. 

The question whether someone is in custody is an objective one, which turns on 
whether a reasonable person in the suspect’s position would feel free to end the 
conversation or to leave the agents.… Here, it is plain that Janice was not free to 
do either. Indeed, she could not even attend to the fairly intimate task of 
expressing her breast milk in private; the presence of the agent in the bathroom 
with her was eloquent evidence that she could not just walk out the door and 
terminate her conversation with the agents. 

149 F.3d at 8 (citations omitted). 

Moreover, Mr. Jefferson was never specifically advised that he was free to refrain from 

answering questions and at no point during the questioning was he informed that he could leave 

at any time. The failure to advise a suspect that he is free to go is a significant indicator of 

custodial detention. Griffin, 7 F.3d at 1518. The questioning began in the early morning hours, 

and Mr. Jefferson was not given an opportunity to freshen up or get dressed properly. He was 

                     
4  “It is significant that during the entire time that Mittel-Carey was taken downstairs for 
questioning, his girlfriend was forced to go upstairs leaving Mittel-Carey secluded in the 
presence of only FBI agents. This practice has been labeled inherently coercive and indicative of 
police domination and accordingly, a reasonable person would likely feel less secure, inherently 
vulnerable, and more confined in their freedom of action.” Id. 
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questioned alone, separated from his family, and there were never fewer than four FBI agents in 

his home. Mr. Jefferson remained under police observation the entire time the nine or more 

agents scoured the house. The detailed factual questions and investigative techniques were 

clearly designed to elicit incriminating admissions. These are precisely the kinds of facts that 

have led courts to consider questioning within a suspect’s home to be custodial.  

In United States v. Bullins, 880 F. Supp. at 76, the court suppressed statements made to 

law enforcement officers while they were executing a search on his home:  

(i) defendant was not at liberty to move about the house or to leave during the 
course of the search; (ii) he was separated from his wife, who was sequestered 
outside under the watch of another agent; (iii) he was required to remain seated 
at his kitchen table, under the watch and control of one of the agents while others 
searched; (iv) although defendant was questioned in the familiar surroundings of 
his home, the presence of numerous armed law enforcement officials created an 
atmosphere that was at least intimidating and probably coercive; (v) defendant's 
subjective belief that he was not free to go was objectively reasonable – a 
reasonable person placed in defendant's position would have believed that he or 
she was hardly free to leave, and was under the control of law enforcement; and 
(vi) the questions asked evidenced a calculated effort to interrogate the defendant 
for the purpose of successfully eliciting unwarned incriminating statements by 
maintaining a level of custody sufficient to intimidate but insufficient to trigger 
Miranda.  
 

Id. at 78-79.  

In United States v. Daubmann, 474 F. Supp. 2d at 228, the court reached a similar result: 

In this case, the circumstances rightly persuaded Defendants, and would have 
persuaded any reasonable person, that they were essentially in custody. They 
were kept physically separated from one another and their freedom of movement 
was blocked. They were under the constant guard of agents who, as in the case of 
Donna Daubmann, insisted on maintaining their watch in even the most intimate 
moments. Adding to the coercive atmosphere was the shocking fact that all three 
Daubmanns were questioned while in a humiliating state of undress and were not 
permitted to change into more appropriate attire until the agents concluded their 
questioning. 
 

Id. at 233-34. Factors found persuasive in United States v. Mittel-Carey included the early hour 

of the search and interrogation, the presence of eight officers in the home, the fact that the agents 
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maintained physical control over the defendant at all times, the 90 minute to two hour length of 

the interrogation, and “the coercive statements made by the interrogating agent, which seemed 

designed to elicit cooperation while carefully avoiding giving the defendant Miranda warnings.” 

493 F.3d 36, 39 (1st Cir. 2007). 

The questioning of Mr. Jefferson progressed well beyond the type of conversation that 

might attend a short investigatory stop, see Griffin, 7 F.3d at 1518, or the necessary background 

information incident to a search. See Bullins, 880 F. Supp. at 79. The agents came prepared to 

interrogate Mr. Jefferson armed with the facts that they believed demonstrated his wrongdoing; 

surely the only purpose served by bringing the surveillance video and DVD player to New 

Orleans was to confront Mr. Jefferson with what the agents assumed was strong evidence of his 

guilt. The prolonged, detailed, accusatory interview, coupled with Special Agent Thibault’s 

conduct in particular, contributes to the inescapable conclusion that no matter who owned the 

home, it was the FBI that dominated the scene.  

Under all of these circumstances, no reasonable person would have felt that he was free 

to leave. Since the FBI conducted the custodial interrogation but failed to provide Mr. Jefferson 

with his Miranda warnings, all statements made to the agents on August 3, 2005, must be 

suppressed, as well as the fruits of those statements. Wong Sun v. United States, 371 U.S. 471, 

488 (1963). 
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II. ONCE MR. JEFFERSON INVOKED HIS RIGHT TO REMAIN SILENT, 
THE AGENTS COULD NOT LAWFULLY RESUME QUESTIONING. 

According to the FBI’s own account of the interrogation, when the agents began pressing 

Mr. Jefferson about their sting operation involving the Nigerian Vice President, he stated that he 

no longer wished to be questioned. But instead of honoring that request and terminating the 

interview, the agents produced a videotape secretly recorded during the investigation as well as a 

machine on which it could be displayed. They told Mr. Jefferson something to the effect of, “you 

need to see this,” and played the recording for him. This constituted “interrogation” which was 

impermissible after the defendant had invoked his right to remain silent. 

Law enforcement agents are required to scrupulously honor a person’s invocation of his 

right to remain silent. “If the individual indicates in any manner, at any time prior to or during 

questioning, that he wishes to remain silent, the interrogation must cease.” Michigan v. Mosely, 

423 U.S. 96, 100 (1975). This unequivocal prophylactic rule is specifically intended to prevent 

further questioning designed to encourage the suspect to change his mind. Campaneria v. 

Reid, 891 F.2d 1014, 1021 (2nd Cir. 1989). In this case, the playing of the video resumed the 

interrogation, and the violation was particularly egregious because it came right on the heels of 

Mr. Jefferson’s unambiguous request to terminate the interview. 

The Supreme Court has explained that interrogation includes “express questioning or its 

functional equivalent.” Rhode Island v. Innis, 446 U.S. 293, 300-01 (1998). Interrogation 

involves “words or actions on the part of the police … that the police should know are 

reasonably likely to elicit an incriminating response from the suspect.” Id. at 301. Confronting a 

suspect with evidence falls squarely within that definition. See Williams , 227 Fed. Appx. at 313 

(playing taped conversations and then offering the defendant an opportunity to help himself by 

cooperating deemed to be “interrogation”). In this case, the FBI did not transport a copy of the 
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incriminating video and DVD player all the way from Washington to the defendant’s home for 

any purpose other than eliciting an incriminating response from Mr. Jefferson. And the decision 

to play the tape at the very moment Mr. Jefferson concluded the interrogation was clearly 

intended to undermine his decision to stop talking and to extract more admissions from him. 

The Ninth Circuit has also concluded that statements should have been suppressed in a 

similar situation: 

When a suspect does not request counsel, but only halts police interrogation by  
asserting the right to remain silent, if an inculpatory statement is elicited in later 
questioning, the court must examine the record in each case to determine whether 
the police “scrupulously honored” the detainee's right to cut off questioning. … In 
the present case the officer asked the two questions just a few minutes after 
Charles had declined for the second time to give a statement, not hours later …. 
Further, the same officer questioned Charles about the same crime that he had 
refused to discuss a short time before. Larpenter testified that he used 
“psychology” on Charles in asking about a hat and coat, hoping to get an 
admission. We do not believe, under these circumstances, that Larpenter 
“scrupulously honored” Charles' right to remain silent.  

 
Charles v. Smith, 894 F.2d 718, 726 (5th Cir. 1990).  

The FBI was entitled to seek to question Mr. Jefferson, but it was bound to do so within 

the confines of the Constitution. The failure to read Mr. Jefferson his Miranda rights was part of 

a calculated effort to secure damaging admissions to be used in evidence against him, and the 

resumption of questioning after he had clearly exercised his right to cut it off was yet another 

deliberate transgression. All statements made to the agents in response to these tactics on August 

3, 2005 must therefore be suppressed. 

WHEREFORE, Mr. Jefferson respectfully submits that his motion to suppress all 

statements made during the August 3 interrogation, and in particular, all statements made after 

he advised the agents that he did not wish to continue, and any fruits of the unlawfully obtained 

statements, should be granted. 
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Respectfully submitted, 

 WILLIAM J. JEFFERSON  
 
By Counsel 
 
/s/ Robert P. Trout 
_______________________________ 
Robert P. Trout 
(Va. Bar No. 13642) 
rtrout@troutcacheris.com 
Amy Berman Jackson 
(Va. Bar No. 25919) 
ajackson@troutcacheris.com 
Gloria B. Solomon 
(Admitted pro hac vice) 
gsolomon@troutcacheris.com 
TROUT CACHERIS, PLLC 

1350 Connecticut Ave, N.W., Suite 300 
Washington, D.C. 20036 
Phone: (202) 464-3300 
Fax:  (202) 464-3319 

 



 13

Certificate of Service 

I hereby certify that on this 7th day of September, 2007, I electronically filed the 
foregoing motion and the accompanying memorandum with the Clerk of Court using the 
CM/ECF system, which will send a notification of such filing (NEF) to the following: 

Mark Lytle 
mark.lytle@usdoj.gov 
Rebeca H. Bellows 
becky.bellows@usdoj.gov 
United States Attorney’s Office 
2100 Jamieson Avenue 
Alexandria, Virginia 22314 
 
Charles E. Duross 
charles.duross@usdoj.gov 
U.S. Department of Justice 
1400 New York Avenue, N.W. 
Washington, D.C. 20005 

 
 
/s/ Robert P. Trout 
_________________________________________ 
Robert P. Trout 
(Va. Bar No. 13642) 
rtrout@troutcacheris.com 
Attorney for William J. Jefferson 
TROUT CACHERIS, PLLC 

1350 Connecticut Ave, N.W., Suite 300 
Washington, D.C. 20036 
Phone: (202) 464-3300 
Fax:  (202) 464-3319 


