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INTRODUCTION 

 
In our opening brief we raised four sets of issues.  For the Court’s 

convenience we have used the same structure in this reply. 

APPS implements U.S. obligations under MARPOL.  The parties agree 

on that and agree that the viability of the APPS convictions turns on 

construction of the word “maintain.” Response 26-28. Unlike the defendants in 

Jho,1 we do not argue, as the government suggests, “that there can be no 

prosecution “because . . . ‘incorrect entries were made in international waters’ 

and because the regulatory duty to ‘maintain’” does not apply “outside of U.S. 

waters.”  Response 26.  Rather, we argue that while in U.S. waters the crew 

complied with MARPOL and its U.S. analogue, and alternatively, that the 

convictions fail for regulatory ambiguity.  The issue we present was not posed 

by the government in Jho.  

Ionia argued that using standard principles of interpretation – either 

giving “maintain” its plain dictionary definition or viewing it in context – it 

imposes a requirement to “keep” or “preserve” the ORB.  The government 

argues that “maintain” instead means the opposite, that is, change, alter or 

“correct[] the omissions and false entries” in the ORB before entering U.S. 

waters. That asserted definition is nowhere found in MARPOL, APPS or U.S. 

                                                   
1 United States v. Jho, 534 F.3d 398 (5th Cir. 2008).   
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regulations.  It is contrary to the word’s plain meaning, unsupported by context, 

inconsistent with an earlier government appellate argument, and fails to tell a 

reader what is required.  Section I.   

Ionia argued that to obtain convictions under respondeat superior, the 

government must prove and the jury must find two required elements: 

“managerial employee” and “intent to benefit” the company. The government 

counters that these are not required elements and the evidence sufficiently 

proved them.  It errs on both points.  Section II.   

Ionia argued that instructions on 18 U.S.C. §1519 constructively 

amended the indictment by omitting the “materiality” element as charged in 

two indictments.  The government argues that materiality is not an element and 

that its inclusion in the indictments was surplusage.  Materiality is an element 

of this crime, for the reasons the Supreme Court gave in Neder.2  Section III.  

Regarding sentencing, Ionia raised four errors.  First, the court erred in 

its Guidelines grouping analysis by finding seven “groups” and multiplying its 

Guidelines-calculated fine by the number of “groups.”  The government does 

not dispute that under the grouping Guideline, §3D1.2, the court erred in 

finding seven “groups.”  It argues, instead, that the judge was not applying 

Guidelines at all so Guidelines errors are of no consequence.  The transcript – 

                                                   
2 Neder v. United States, 527 U.S. 1, 23, n.6 (1999).   
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particularly the judge’s references to defense counsel’s “grouping argument” 

and the proper “grouping function” – rebut this assertion.  Section IV.   

Second, the judge failed to resolve disputed factual sentencing issues.  

The government argues that she did not have to resolve them, because the facts 

were not disputed or not important enough to trigger Rule 32(i)’s, 

Fed.R.Crim.P., mandatory duty.  Again, the transcript defeats these arguments.  

Section V.   

Third, we challenged the court’s consideration of allegations that Ionia 

associated with foreign entities engaged in lawless activity as shocking as “… 

[providing] a substantial source of funding for former Liberian President 

Charles Taylor, who is now awaiting trial for crimes against humanity that he 

allegedly directed, aided, and funded in Sierra Leone, and who was a major 

source of instability in that part of the world.”  CR:199, pp. 18-19; A:139-40.  

The government acknowledges that there is a presumption against extra-

territorial application of U.S. laws but argues that considering such allegations 

does not violate the rule.  It provides no controlling authority for this claim.  

Section VI.   

Fourth, for the sentencing hearing, the government presented the court 

with hearsay and compound hearsay documents, without proving their 

reliability.  The government’s principal response is that Ionia waived the issue.  

The case it cites does not support its assertion.  The issue is reviewed for plain 
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error.  Given the extent and seriousness of the hearsay offered, it was plain 

error.  Section VII.   

I. DEFINING “MAINTAIN” AS REQUIRING CHANGING 
ENTRIES, RATHER THAN KEEPING THE EXISTING 
BOOK INTACT, IS CONTRARY TO THE WORD’S PLAIN 
MEANING AND CONTEXT 

 
Ionia argued that §151.25(a)’s use of the word “maintain” obligates a 

vessel to keep and preserve its ORB on board and available for inspection 

while in U.S. waters, but does not require the crew to change or add entries to 

the ORB for past events on the high seas.  Additionally, Ionia argued that the 

regulation fails to give notice to foreign seamen of a duty to change the ORB or 

entries in it.   

Ionia’s arguments are based on the common definition of “maintain,” 

and the context of §151.25 and related regulations; on official ORB’s published 

by the Coast Guard; and on MARPOL.  This interpretation of “maintain” also 

is based on 33 U.S.C. §1912.  Finally, if the meaning of “maintain” is not clear, 

the rule of lenity compels the interpretation we advance.   

The government agrees that the meaning of “maintain” is reviewed de 

novo, Response 25. The government, however, defines “maintain” as requiring 

changing or “correcting” anything wrong; it says the word means “correcting 

the omissions and false entries” that occurred outside U.S. waters.  CR:42, at 8.  

The government also cites different dictionary definitions such as “‘preserve 
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from failure or decline’” and “keep in good order,” Response 26-28, and then 

offers another definition without citation and calls it the ordinary definition:  

“to keep in a state of validity.”  Response 30 (emphasis added).  The 

government is unimpressed with the on-line Cambridge dictionary cited in our 

brief; however, another Court of Appeals observed, “In any dictionary in 

common usage [maintain] means to continue or carry on, to preserve or keep in 

a given condition, and to defend, as against danger or attack.”  United States v. 

Griefen, 200 F.3d 1256, 1265 (9th Cir. 2000.)3    

In fact in Greifin, the Court construed the word as we have, at the 

government’s urging.  An issue before the court in that case was the meaning of 

the word “maintain” in a Forest Service regulation.  There, environmental 

protestors, who refused to leave structures they had placed to thwart logging 

operations, were convicted of violating 36 C.F.R. §261.10(a), prohibiting, “(a) 

Constructing, placing, or maintaining any kind of … structure … on National 

Forest system land … without [approval].”  (Emphasis added).  The 

government argued that “maintain” was unambiguous and meant “preserve” or 

“keep,” just as Ionia argues.  The Ninth Circuit affirmed the convictions, 

agreeing with the government that appellants’ purpose was “to maintain the 

structures so as to impede traffic,” and that they did so by staying in them after 

                                                   
3 We also note that the first definition in the heavyweight RANDOM HOUSE 
DICTIONARY OF THE ENGLISH LANGUAGE, UNABRIDGED (2d ed. 1989) is:  “to 
keep in existence or continuance; preserve; retain.”  Id., at p. 1160.    
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being asked to leave.  It explicitly rejected the defense argument that appellants 

“simply occupied the structures but did not maintain them.”  Id.   

If the Court looks beyond the plain meaning of maintain, the likely next 

place to look is the regulations.  They do not include “maintain” in an extensive 

list of definitions. As the same word is used in 33 C.F.R. §151.25(k), and as it 

is used on the face of  Coast Guard-issued, American ORB’s, the context shows 

it means to keep or preserve. 4  The government distinguishes subsection (a), 

charged here, from subsection (k) and the ORB, stating that the latter apply 

only to U.S. ships.  Response 30, n.8.  That is no reason to change the meaning 

of the same word in the same context.  Is the word “maintain” to have two 

different definitions when applied to a U.S. and a foreign vessel?  No 

regulation is noted as basis for that argument. Related regulations contradict the 

government’s argument, consistently using “maintain” to mean keep rather than 

change.5  Construing the same word differently in two different subsections of 

§151.25, in different regulations on similar topics, and in the ORB written by 

the U.S. government to implement that regulation, defies common sense.  
                                                   
 
4 The Coast Guard-issued ORB, with its usage of “maintain,” is an agency 
interpretation, and is entitled to deference under Skidmore v. Swift & Co., 323 
U.S. 134 (1944).   
 
5 E.g., 33 C.F.R. §151.55 (“(d) The record under subparagraph (b) of this 
section must be prepared at the time of the operation, certified as correct by the 
master or person in charge of the ship, maintained on the ship for two years 
following the operation ….” ) (emphasis added.)   
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Beyond common sense, it contravenes the law.  “A term appearing in several 

places in a statutory text is generally read the same way each time it appears.”  

Ratzlaf v. United States, 510 U.S. 135, 143 (1994) (citations omitted). 

Another context supporting our definition is MARPOL and its 

regulations.  MARPOL has separate regulations, as does the U.S., specifying 

what must be recorded in the ORB, when and by whom, and even in what 

language.  Rather than using the word “maintain,” it uses the words “keep” and 

preserve.”  The context confirms our view of the proper definition of 

“maintain.”  Nowhere does MARPOL require alteration of an ORB before 

entering the waters of a port state.  The government points to nothing in 

MARPOL or other international law that supports its assertion. 

The government relies upon the Fifth Circuit’s recent decision in the Jho 

case as confirming its definition of “maintain.”  But the issue presented there 

was different.   

Both defendants argued that international law prohibits the government 
from prosecuting the oil record book offenses charged in the 
indictments….The district court agreed with Jho and OSG that 
international law prevented their prosecution for the record book 
offenses. 

 
Jho, 543 F.3d 398, 401.  “Because the district court held that prosecution of the 

oil record book offenses would violate principles of international law, it 

dismissed those counts.”  Id., at 402.  Although Jho accepted the government’s 
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view of “maintain,” it did not analyze the word in its plain language or its 

context.  The result does not control here for that reason and another. 

 The Jho decision relied expressly and heavily on the district court 

rulings in this case.  Jho, 534 F.3d 398, 404 & n.4.  It would be tautological to 

suggest that the district court’s ruling is insulated from review by Jho’s reliance 

on it. 

Finally, the government argues that its interpretation must be accepted to 

advance MARPOL’s policies. Response 26.  The government errs because the 

plain language of the regulation governs, rather than its policy,6 and for two 

additional reasons.  As the government acknowledges, it can prosecute under 

18 U.S.C. §1001  if an inaccurate ORB is presented to the Coast Guard during a 

MARPOL inspection, or under § 1519 an ORB is falsified in anticipation that it 

might be inspected.  Those statutes allow the government to uphold U.S. 

interests and MARPOL.  And if the U.S. suspects that a ship violated 

MARPOL rules outside the U.S it can (in accordance with MARPOL’s 

preference) refer the matter to the flag state.  On the other hand, the 

government’s view would put a Bahamas-flagged ship to a Hobson’s choice.  

Because The Bahamas allows a crew to change ORB entries only within 24 

                                                   
6 Although the Response acknowledges the proper way to interpret a regulation 
is to start from its plain language and context, Response, p. 26, rather than from 
the policy it is trying to advance, it does not follow its own advice.   
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hours of an event,7 the government’s construction requires a  crew to choose 

between violating flag state and U.S. law, and that is contrary to MARPOL’s 

purposes. 

By manipulating the definition of “maintain,” the government endeavors 

to create a new MARPOL crime of possessing an incomplete or inaccurate 

ORB when entering a port state’s waters.  Although the U.S. may see 

expanding its reach in that way as furthering MARPOL, it actually works 

against MARPOL.  This new crime is not found in APPS or in the regulations.  

And it runs afoul of the rule of lenity.   

Even if the government’s definition of maintain passes the plain 

language test, and the contextual tests, and the fact that in other appellate 

litigation it argued for our construction, this Court should apply the rule of 

lenity.8  United States v. Santos, 128 S.Ct. 2020, 2026 (2008).  “When there are 

two rational readings of a criminal statute, one harsher than the other, we are to 

choose the harsher only when Congress has spoken in clear and definite 

language.”  McNally v. United States, 483 U.S. 350, 359-60 (1987).  The 

government’s proposed definition of “maintain” as imposing a duty to change 

                                                   
7 Bahamas Maritime Authority, BMA Bulletin No. 84 Rev. 1 (June 2006), Rule 
13.1, SA-102. 
 
8 The rule of lenity applies to regulatory as well as statutory interpretation.  
United States v. Apex Oil Co., 132 F.3d 1287, 1288 (9th Cir. 1997). 
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rather than preserve an ORB does not meet this “clear and definite language” 

requirement.   

This is apparent when one compares this matter to another MARPOL-

related prosecution.  In United States v. Apex Oil Co., 132 F.3d 1287, the court 

reversed convictions for violating Coast Guard regulations, for disposing of 

paraffin and “muck” from a tanker vessel.  The court ruled that the regulations 

did not clearly give notice that “muck” was within the definition of “oil” and 

“residue;” hence the regulation was ambiguous about what was forbidden and 

the APPS criminal conviction was reversed.   

If the word “maintain” has a different meaning than MARPOL’s “keep” 

and “preserve,” and instead creates an obligation to change or alter, it is hard to 

see how that meaning of “maintain” could be clear to foreign seamen.9  33 

C.F.R. §151.25(a)’s use of “maintain” therefore fails the ambiguity test, and 

also the due process test.  As this Court has explained, the rule of lenity is “a 

manifestation of the fair warning requirement [that] ‘ensures fair warning by so 

resolving ambiguity in a criminal statute as to apply it only to conduct clearly 

covered.’”  United States v. Velastegui, 199 F.3d 590, 592 (2d Cir. 1999), cert. 

                                                   
9 Under MARPOL, “maintain” cannot mean something different than “keep” or 
“preserve.”  MARPOL Annex I, Appendix III lists exactly what must be done 
to maintain an ORB – where it should be kept and how long it must stay on 
board.  Under both UNCLOS and 33 U.S.C. §1912, MARPOL provides not 
just interpretive context but a binding mandate on how the ORB must be kept – 
or maintained.   
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denied, 531 U.S. 823 (2000) (quoting United States v. Lanier, 520 U.S. 259, 

266 (1997)).  “The touchstone inquiry is ‘whether the statute, either standing 

alone or as construed, made it reasonably clear at the relevant time that the 

defendant’s conduct was criminal.’”  Id.   

This notice standard applies with full force to the interpretation of 

regulations.  As the Ninth and D.C. Circuits have explained, “‘[i]n the absence 

of notice – for example, where the regulation is not sufficiently clear to warn a 

party about what is expected of it – an agency may not deprive a party of 

property by imposing civil or criminal liability.”  United States v. 

Approximately 64,695 Pounds of Shark Fins, 520 F.3d 976, 979 (9th Cir. 2008) 

(Shark Fin Protection Act’s definition of “fishing vessel” does not 

unambiguously include vessel that purchased shark fins on high seas) (quoting 

Trinity Broadcasting of Florida, Inc. v. FCC, 211 F.3d 618, 628 (D.C. Cir. 

2000)).  The APPS convictions here should be reversed as was the conviction 

in Apex Oil and the forfeiture in Shark Fins. 

II. THE GOVERNMENT ACKNOWLEDGES THAT THE 
JURY INSTRUCTIONS ALLOWED THE JURY TO 
CONVICT WITHOUT FINDING EITHER A 
“MANAGERIAL EMPLOYEE” OR “INTENT TO 
BENEFIT.”  IT ARGUES ALTERNATIVELY THAT THEY 
WERE NOT REQUIRED ELEMENTS OR THAT THEY 
WERE PROVEN  
 

The government recognizes that the instructions permitted the jury to 

convict Ionia for the act of any employee, not just a managerial employee. It 
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also acknowledges that the instructions permitted the jury to convict without 

finding that an employee acted with intent to benefit Ionia.  Response 50.  It 

defends the convictions, arguing that neither element was required to be found 

by the jury, but if required, the government presented sufficient evidence of 

both.  It is wrong on both points.  Under this Court’s case law, a conviction 

under respondeat superior requires proof of wrongdoing (1) by a managerial 

employee, (2) acting within the scope of employment, and (3) acting with intent 

to benefit the employer.  Opening Brief 21-24. 

A. Managerial Involvement and Intent to Benefit 

The requirement that a managerial employee must be the criminal actor 

in order to convict, is found in Koppers and Fox.10  This Court has treated the 

“managerial employee” rule of Koppers as a required rule.  Fox, at 659 

(“Relying on the principle that a corporation is criminally liable for the conduct 

of its managerial employees acting within the scope of their authority, see 

United States v. Koppers Co., 652 F.2d 290, 298 … Judge Palmieri also found 

Fox guilty of criminal contempt . . .”).  The only decision of this Court cited by 

the government to the contrary is from 1946, 35 years before Koppers.  United 

States v. Fish, 154 F.2d 798, 801 (2d Cir.), cert. denied, 328 U.S. 869 (1946).  

The government suggests no persuasive reason why Koppers and Fox do not 
                                                   
10 United States v. Koppers Co., 652 F.2d 290, 298 (2d Cir.), cert. denied, 454 
U.S. 1083 (1981); United States v. Twentieth Century Fox Film Corp., 882 F.2d 
656, 659 (2d Cir. 1989), cert. denied, 493 U.S. 1021 (1990). 
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apply as binding law of the Circuit.  It argues that this Court’s decisions 

requiring it are dicta, Response 50-51.  That very clearly is not the case in Fox, 

which denied relief based on Koppers.   

The requirement of managerial involvement is consistent with the law in 

punitive damages cases.  Opening Brief 22-23.  The government argues that a 

parallel to punitive damages cases cannot be drawn on appeal, because it was 

not drawn in the court below.  But as the Supreme Court explained in Exxon 

Shipping Co. v. Baker, 128 S.Ct. 2605, 2617-18, “[o]nce a federal claim is 

properly presented, a party can make any argument in support of that claim; 

parties are not limited to the precise arguments they made below.”    

On the merits, the government denies that there is a meaningful parallel 

to be drawn to punitive damages cases, but in Exxon Shipping the Court 

reiterated that punitive damages and criminal punishment serve the same 

purposes, calling “[t]he points of similarity . . . obvious.” Id. at 2628.   

The Government does not oppose amici’s interpretation of recent 

Supreme Court precedent on this point or the fact that New York Central and 

Hudson River R.R. Co. v. United States, 212 U.S. 481 (1909), has been 

erroneously interpreted.  Language from earlier cases does not bar this Court 

from reaching those issues: as “often noted” by this Circuit, and as conceded 

tacitly by the government, “one panel of this court is not bound by a prior panel 

decision whose rationale is overruled, implicitly or expressly, by the Supreme 
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Court.” Zervos v. Verizon N.Y., Inc., 252 F.3d 163, 170 (2d Cir. 2001).  As the 

amici make clear, recent cases in the context of Title VII and punitive damages 

have undermined the District Court’s theory of respondeat superior.  The law of 

corporate punitive damages and criminal liability are limbs of a common law 

trunk.  The parallel is properly drawn and properly considered by this Court.  

Based on Koppers, Fox, and the punitive damages cases cited, the requirement 

of managerial involvement is clear. 

The element of intent to benefit is similarly well established, and the 

government does not disagree. 

B. The Evidence Presented Was Insufficient to Prove These 
Elements 

 
The government believes the evidence proved involvement of 

managerial agents, and that wrongdoing employees acted to benefit Ionia.  

With respect to the former, the government states, “The trial evidence showed 

that the Kriton’s Chief Engineers – indisputably managerial agents of Ionia . . 

.” were wrongdoers, and that a jury could find that Mercurio was a managerial 

agent.  Response 51-52. 

Our view is that the evidence was insufficient as a matter of law, for 

under The Amiable Nancy11 the vessel owner cannot be held liable for the 

                                                   
11 3 Wheat. 546, 4 L.Ed. 456 (1818).  In its most recent decision touching on 
this issue, the Supreme Court was equally divided on whether The Amiable 
Nancy barred imposition of punitive damages against a shipowner for its 
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conduct of its crew.  The government argues that The Amiable Nancy applies if 

the vessel owner did not participate in the misconduct and here Ionia 

participated, “through persons acting within their authority and for the benefit 

of Ionia.”  That is an entirely circular argument, begging the question of 

whether Ionia can be held responsible for illegal acts of crewmen.   

With respect to “intent to benefit,” Ionia argued that no employee 

testified that he acted for Ionia’s benefit in his illegal acts.  On the Connecticut 

18 U.S.C. §1505 count, alleging witness tampering, Mercurio testified that he 

acted for his benefit, to protect his job.  The government offered no testimony 

that he acted with intent to benefit Ionia.  Nor was there evidence that Reneries 

acted to benefit Ionia in cutting the hose or telling Calubag to lie.  Opening 

Brief 26-31.   

The Florida and New York indictments each alleged submission of a 

false document to the Coast Guard.  The only testimony about those counts 

came from two men who received the documents – Lt. McDonald and the 

president of Ionia’s outside auditor.  Neither man’s testimony addressed the 

sender’s intent, and the government never even argued that there was evidence 

that the sender acted for Ionia’s benefit.  Opening Brief 31-33.  

                                                                                                                                                       
master’s misconduct.  Exxon Shipping Co. v. Baker, 128 S.Ct. 2605, 2616 
(2008).  
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On the APPS counts, no witness testified that any illegal discharge or 

deficiency in ORB entries was intended to benefit Ionia. To the contrary, each 

employee-witness agreed that Ionia had a “zero tolerance policy” for such 

wrongdoing, required compliance with environmental regulations, and had 

trained him in those policies.  Opening Brief 33-40.  The government responds 

on the APPS counts that junior engine room crewmen said they were following 

orders of their supervisors.  That is true, but neither the subordinates nor the 

supervisors said the orders were given to benefit Ionia, even in part.  The 

government offers no citation for a proposition that without more, following a 

supervisor’s instructions establishes intent to benefit as a matter of law.   

Having eschewed the opportunity to ask the crew witnesses if they acted 

to benefit Ionia, the government bolsters its case by arguing a negative.  It says 

that there was no evidence the crew had “any personal motive” to cut corners, 

Response 36-39, and if there was no personal motive, they must have acted for 

Ionia’s benefit.  This is not true; there was testimony that Mercurio’s job would 

be “a little bit easier” if he broke company policy.  This was corroborated by 

evidence that employees lied to company representatives about their actions.  

TR:1227-8; TR:564-565, 573.  If the crew “took one for the team,” why would 

it lie to company representatives about it?  Would they not be more likely to 

announce, “We did it for you, now get us out of here.”   
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Where, as here, the government relies solely on circumstantial evidence, 

“reasonable inferences, not mere speculation, must support the conviction.”  

United States v. Mendez, 528 F.3d 811, 814 (11th Cir. 2008), cert. petition filed 

8/1/08 (No. 04-142).  See also United States v. Desinor, 525 F.3d 193, 203 (2d 

Cir. 2008), cert. petition filed 8/4/08 (No. 08-5653) (evidence sufficient to 

prove engaging in narcotics conspiracy resulting in murder because of 

affirmative testimony concerning purpose of attack).   

The government apparently recognizes the weakness of its argument, 

especially on the obstruction and falsification counts.  It concedes that 

employees had personal motives to cover up their wrongdoing, to protect 

themselves and their jobs.  Response 38.  It argues that a self-serving motive 

does not preclude other motives.  That is true, but it does not prove another 

motive.  The government had the opportunity to ask Mercurio and the three 

others the key question and “make its record.”  “Did you intend to benefit Ionia 

in any way by your actions?” The record is barren, for the question was not 

asked of any witness.  An advocate’s assertion that employees may have had 

other reasons for their acts is no substitute for evidence.   

C. The Failure to Instruct the Jury on These Elements Requires 
Reversal 

 
The jury instructions permitted Ionia’s conviction without a jury finding 

that the wrongdoer was a managerial employee.  Given the clear statement of 
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law in Koppers and Fox, the error was plain.  Withdrawing that element from 

consideration deprived Ionia of its right to a jury determination of all required 

elements, add reversal is warranted. 

Ionia argued that the instructions also permitted the jury to convict, 

without finding that wrongdoing employees acted with “intent to benefit,” and 

that the instructions constructively amended the indictment, requiring reversal 

under Stirone v. United States, 361 U.S. 212 (1960).  The government seems to 

acknowledge that the instructions made “intent to benefit” Ionia an alternative 

that the jury might find, rather than an element that it must find to convict.  

Response 48.  But it provides no authority to suggest it was permitted to reduce 

“intent to benefit” to a non-required alternative.  It offers a non-sequitur 

instead, arguing that the defendant had notice of the charges.  Response 49.  

The problem, however, is not what Ionia knew, but what the jury was told in 

the instructions.  Ionia knew and argued vigorously that the jury should not 

convict because the government failed to prove intent to benefit.  TR:1827-

1871.  But the instructions allowed the jury to say, “That doesn’t matter.  We 

can convict without finding intent to benefit.”  Finally, the government does not 

respond to our argument that Stirone requires reversal due to constructive 

amendment (regardless of whether the plain error standard applies to the jury 

instruction claim).  United States v. Thomas, 274 F.3d 655, 670 (2d Cir. 2001) 
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(en banc) (“A constructive amendment is a per se prejudicial violation of the 

Grand Jury Clause of the Constitution … .”) 

III. THE GOVERNMENT ACKNOWLEDGES THAT TWO 
INDICTMENTS CONTAINED “MATERIALITY” 
ALLEGATIONS IN THEIR §1519 COUNTS BUT ARGUES 
THAT IT DOES NOT MATTER THAT THE JURY WAS 
NOT CHARGED ON THAT ELEMENT.   

 
The New York and Florida indictments alleged materiality as an element 

of the §1519 count charged in each.  The government acknowledges that the 

instructions removed that element from the jury’s consideration, and it does not 

contest our statement that it offered no evidence of materiality on those counts.  

Response 52-53.  Either error requires reversal, if materiality is an element of 

the charged offense.  The government argues that it is not. 

First, it argues that Ionia’s proposed instruction did not include 

materiality, and thus Ionia either recognized it was not an element or waived 

objection.  By that standard, the score would be two to one against the 

government, for two separate U.S. Attorney’s Offices believed it was an 

element and included it in the indictment.  Further, its waiver argument misses 

the mark, because Ionia makes a constructive amendment claim and that is 

reviewed with or without an objection below.  Stirone, 361 U.S. 212, 215-17; 

United States v. Williams, 527 F.3d 1235, 1246 n.8 (11th Cir. 2008). 

On the merits, the government asserts materiality is not an element of the 

crime.  Response 53-54 & n.10.  It cites no decision of this Court in support of 
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its argument.  The cases upon which it relies (Response 54 & n.10) do not 

support its argument; the materiality issue was not raised in any of them.   

Decisions construing analogous language in other statutes, however, 

hold materiality is an element, and we believe the same result should be 

reached here.  Section 1519 provides:  “Whoever knowingly … covers up, 

falsifies, or makes a false entry in any record … with the intent to impede, 

obstruct, or influence the investigation …” shall be punished.  The phrase 

“intent to impede, obstruct, or influence …” is the same as “intent to mislead.”  

“Intent to mislead” (like “false pretenses” and “false representations”12) 

incorporates a materiality element.  United States v. Watkins, 278 F.3d 961, 966-

69 (9th Cir. 2002) (felony misbranding statute’s “intent to mislead” clause, like 

its “intent to defraud” clause, incorporates materiality element).  Under both 

Watkins and Neder, 527 U.S. 1, 20-22, which held that “materiality” is an 

implied element of deception crimes containing similar intent-to-defraud 

language,13 “intent to impede, obstruct, or influence …” must therefore 

incorporate a materiality element, also.   

                                                   
12 Neder v. United States, 527 U.S. 1, 23, n.6.   
 
13 “Materiality” is an implied element of mail fraud, 18 U.S.C. §1341; wire 
fraud, 18 U.S.C. §1343; and bank fraud, 18 U.S.C. §1344, statutes, see Neder, 
527 U.S. 1, 20-22; of the felony misbranding of medical devices statute, 18 
U.S.C. §§331, 333(a)(2), see United States v. Watkins, 278 F.3d 961, 963; and of 
certain denaturalization statutes.  United States v. Alferahin, 433 F.3d 1148, 
1157 (9th Cir. 2006) (materiality element implied in knowingly procuring 
naturalization contrary to law statute).   
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When materiality is an element of an offense, it must be submitted to the 

jury.  United States v. Gaudin, 515 U.S. 506 (1995).  No one told the jury in 

Ionia’s case that materiality was an element of the §1519 crimes.  If materiality 

is an element, then the convictions must be reversed for insufficient evidence.  

The government offered no proof that anyone relied on the documents upon 

which the §1519 counts were based – and that is what must be proven to show 

materiality.  Kungys v. United States, 485 U.S. 759, 770 (1988).   

IV. THE GOVERNMENT DOES NOT DEFEND THE RULING 
THAT THERE WERE SEVEN “GROUPS” OF COUNTS AT 
SENTENCING BUT ARGUES THAT THE JUDGE WAS 
NOT APPLYING THE GUIDELINES WHEN SHE MADE 
THAT “GROUPING” DECISION.  THE TRANSCRIPT 
BELIES THAT CLAIM. 

 
After calculating a Guidelines offense score (16 points), and finding the 

corresponding fine amount from the Guidelines fines table ($175,000), and 

choosing a Guidelines culpability factor (4 x $175,000), the judge reached a 

sum of $700,000 for the fine.  She multiplied that $700,000 by seven, because 

she concluded there were seven groups of counts under Guidelines grouping 

rules. ST:72-73. Ionia maintains that a proper Guidelines analysis results in 

only one group and that the court calculated a total Guidelines fine amount 

seven times higher than if correctly calculated.  U.S.S.G. §3D1.2(b), (c), and 

(d).  Opening Brief 52-56. The government does not defend the court finding of 

seven groups rather than one. 
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Instead, it argues that the district court did not use the 3D1.2 grouping 

rules at all when it counted seven groups, and multiplied the Guidelines fine by 

that number.  Response 64.  It continues that the court arrived at the sentence 

without regard to the Guidelines – and used the “grouping” language of USSG 

§3D1.2 coincidentally.  Response 63.   

The government’s argument fails, because the court stated that it was 

using the multiplier of seven due to the number of groups, and that it was doing 

so to analyze the “grouping function” and to address defense counsel’s 

“grouping” argument.  ST:72-73; A:191-92 (“To address Mr. Chalos’s 

grouping argument, I assess that there are seven different kinds of offenses, 

four of the – four distinct offenses in the Connecticut indictment, and one 

category from the three other districts. … Taking these seven different kinds of 

counts out of the four indictments as the means of looking at the grouping 

function …”) (emphasis added).  This “grouping” language is peculiar to the 

Guidelines.   

The district court applied the grouping Guidelines.  She said so.  We 

believe, and the government tacitly concedes, that they were applied 

incorrectly.  A sentence that applies the Guidelines incorrectly is not 
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procedurally sound, and requires resentencing.  United States v. Juwa, 508 F.3d 

694, 698 (2d Cir. 2007).14   

The government asserts that it does not matter that the judge thought the 

Guidelines applied and incorrectly calculated a fine under them.15  It argues 

that no Guideline applied to this offense, so the calculation error is irrelevant.  

Response 65.   

The short answer is that the judge thought that the Guidelines had to be 

calculated, made the calculation, and used that calculation to reach the sentence 

she imposed.  Even if they were inapplicable, she used them to guide her in 

sentencing and she was misguided by material misinformation about how the 

grouping Guidelines worked.  That requires resentencing.  

V. THE GOVERNMENT AGREES THAT THE DISTRICT 
COURT DID NOT MAKE FINDINGS ON SENTENCING 
FACT ISSUES, BUT CLAIMS THAT THEY WERE NOT 
DISPUTED OR ARE NOT IMPORTANT ENOUGH TO 
COUNT UNDER RULE 32.     

 
Ionia argued that the district court considered material disputed 

allegations about alleged extra-territorial wrongdoing by Ionia, over objections, 
                                                   
14 The Response does not disagree with our position that the grouping issue is 
reviewed de novo, or that a grouping error cannot be considered harmless.  
Response, pp. 60-61.   
 
15 It cites United States v. Finley, 531 F.3d 288, 293-94 (4th Cir. 2008), to 
support this argument.  That case dealt with a “sentence imposed for an 
assimilated offense for which there is no sufficiently analogous offense 
guideline.”  Id.  It did not deal with a federal charge against an organization for 
which there are organizational Guidelines.   
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in violation of Rule 32(i).  The government responds that these facts were not 

disputed, Response 57, but then it recites disputed facts.   Response 58-59.   

It then argues that the disputed facts did not matter, because those facts 

were offered for a permissible purpose.  “While Ionia … objects … to evidence 

presented by the Government to show the general scope and impact of 

deliberate oil pollution from vessels, Ionia misconstrues the purpose of that 

evidence.  The Government did not present such evidence to show the specific 

effects of Ionia’s conduct; rather the Government presented such information to 

provide context for evaluating Ionia’s offenses.”  Response 70.  Rule 32, 

however, does not have an exception for disputed material facts presented “to 

provide context” rather than to “show the general scope and impact” of the 

offense (which is the same thing anyway).   

The government does not dispute that Rule 32 errors are reviewed de 

novo.  It does not dispute that the remedy for such errors is resentencing.  And 

although it initially argued there is no issue under Rule 32(i)(3)(B), for in its 

view, that rule’s “primary purpose” is to ensure the accuracy of the PSRs ….” 

(Response 67), the government ultimately concedes that the Rule applies to 

“controverted matters other than PSR disputes.”  Response 68 (quotes, brackets 

omitted).16  Thus, the only question is whether the trial court considered 

                                                   
16 That concession is supported by the case relied upon by the government. 
United States v. Ursillo, 786 F.2d 66, 68-69 (2d Cir. 1986), recognized that the 
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unresolved, disputed facts.  Here, the government injected the disputed fact 

issues into the sentencing hearing.  It should not be heard to say that resolution 

of those issues is outside the scope of the Federal Rules.  A new sentencing 

hearing is required.  

VI. THE CONTROLLING PRESUMPTION AGAINST EXTRA-
TERRITORIAL APPLICATION OF U.S. SENTENCING 
LAWS IS NOT TRUMPED BY THE “PURPOSE” OF 
MARPOL.     

 
Ionia argued that the presumption against extra-territorial application of 

U.S. laws barred the court from relying upon allegations of foreign criminal 

activity, although the judge said she considered it under §3553 rather than 

under the Guidelines.  The government responds that it is permissible to 

consider allegations of foreign criminality as inflammatory as Ionia’s 

association with entities “. . . [providing] a substantial source of funding for 

former Liberian President Charles Taylor, who is now awaiting trial for crimes 

against humanity that he allegedly directed, aided, and funded in Sierra Leone, 

and who was a major source of instability in that part of the world.”  CR:199, 

pp. 18-19; A:139-40.  It does not offer any authority other than what we cited.  

Instead it argues that as MARPOL’s purpose is to deter pollution, the court 

must be able to consider foreign impact – solely because of this purpose.  

Response 72-73.   

                                                                                                                                                       
purpose of the rule was to ensure that the defendant was not deprived of the 
constitutional protection against sentencing based on materially incorrect facts. 
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But this Court consistently bars consideration of foreign criminal 

conduct at sentencing when neither the Guidelines nor Congress specifically 

authorize such consideration.  E.g., United States v. Azeem, 946 F.2d 13, 17 (2d 

Cir. 1991) (applying this general rule to base offense level calculation).  Neither 

the Guidelines nor Congress specifically authorize consideration of such foreign 

conduct here.  The government’s argument therefore fails.   

VII. THE HEARSAY ISSUE IS NOT WAIVED, BUT IS 
REVIEWED FOR PLAIN ERROR.     

 
Ionia argued that even if the district court could consider foreign acts at 

sentencing in other cases, the evidence presented by the government to prove 

those acts was unreliable, uncorroborated hearsay and could not be considered 

here.  The government responds that this argument was not raised below and is 

waived, citing United States v. Belk, 346 F.3d 305, 315 (2d Cir. 2003).  But 

Belk dealt with the failure to request a discretionary departure from the 

Guidelines in the court below, not a hearsay objection.  The government cites 

no authority for treating hearsay issues differently from other evidentiary 

issues; hence, the plain error rule applies.   

The government also argues that we failed to identify the documents that 

were considered improperly.  Response 74.  We identify them again here; they 

are the following materials filed with the government’s sentencing 

memorandum:  the charging document introduced without a corresponding 
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conviction and the second-hand reports of various individuals and organizations 

concerning the extent and costs of various types of pollution around the world, 

political instability and lawlessness in Liberia, Charles’ Taylor’s criminality, and 

the like.  These attachments to the government’s sentencing memorandum are: 

Attachments B (CR:220); C (CR:217); D (CR:201); L (CR:209); M (CR:218); N 

(CR:210); O (CR:215); P (CR:211). 

IX.  CONCLUSION 

 For the foregoing reasons, the convictions should be reversed.  

Alternatively, Ionia should be resentenced.  

DATED this 29th day of August, 2008. 

      Respectfully Submitted, 

 

      __________________________ 
      Irwin H. Schwartz 
      Sheryl Gordon McCloud 
      Attorneys for Ionia Management S.A. 
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