
Principles for Assuring Legitimacy  
to the Crucial Decisions  of the Department of Justice 

 
 
A.  Prosecution  
 

1.  Prosecutions should never be based on partisan considerations.  Decisions to 
prosecute should be based solely on the facts and the law.  Politics should play no part 
in determining either whether to bring the case or the timing for bringing the case. 
 
2.  Prosecutors should have no communications with Members of Congress or 
congressional staff relating to whether a criminal case will be brought or the timing of 
such case.  Any such attempted communications should be reported to appropriate 
officials at the Department. 
 
3.   It is never appropriate for the President or a member of the White House staff to 
direct, urge, or suggest that a Federal prosecutor bring a specific prosecution or seek 
a particular sentence or terminate an investigation or case.   

 
4.  Elected officials and their staffs may furnish pertinent information or views to the 
Attorney General, the Deputy Attorney General, or the Associate Attorney General for 
his or her consideration and such disposition as he or she believes appropriate.  Any 
such information should be memorialized regarding what was said and what was done 
with the information. 
 
5.  It is appropriate for the President or the Attorney General to direct, or for a 
member or committee of Congress to recommend, that special attention or resources 
be devoted to a particular category of cases as a matter of policy and federal priority. 

 
B.  Civil Enforcement Litigation 
 

1.  Civil enforcement actions are to be treated similarly to criminal prosecutions.  
Enforcement should never be based on partisan considerations.  Decisions to enforce 
should be based solely on the facts and the law.  Politics should play no part in 
determining either whether to bring the case, the timing for bringing the case, or 
settlement timing or terms. 
 
2.  Those engaged in civil enforcement should have no communications with Members 
of Congress or congressional staff relating to whether a civil enforcement case will be 
brought or the timing of such case or the terms of settlement.  Any such attempted 
communications should be reported to appropriate officials at the Department. 
 
3.   It is never appropriate for the President or a member of the White House staff to 
direct, urge, or suggest that a Federal enforcer bring a specific civil enforcement 
action or seek a particular resolution or terminate an investigation or case.   

 
4.  Elected officials and their staffs may furnish pertinent information or views to the 
Attorney General, the Deputy Attorney General, or the Associate Attorney General for 
his or her consideration and such disposition as he or she believes appropriate.  Any 



such information should be memorialized regarding what was said and what was done 
with the information. 
 
5.  It is appropriate for the President or the Attorney General to direct, or for a 
member or committee of Congress to recommend, that special attention or resources 
be devoted to a particular category of cases as a matter of policy and federal priority. 

 
   
C.  Supreme Court litigation 
 

1.  It is appropriate for an administration to insist on the government adopting a 
particular position so long as the Solicitor General is satisfied that it is within the 
boundaries of reasonable, and therefore permissible, interpretation of the law. 

 
2.   The Attorney General and not the Solicitor General should authorize and sign any 
brief taking a position in the Supreme Court that the Solicitor General feels is not 
supported by law.    
 

 
D. Advice as to the extent of and limits on presidential power.   
 

1.  The Attorney General and the Office of Legal Counsel must at all times give their 
best legal advice as to the powers of the President and as to the legality of proposed 
executive actions, unaffected by the politics or policies of the Administration except 
as these bear on their views of the law. 
 
 a. The Attorney General and the Assistant Attorney General for the Office of 
Legal Counsel should operate as independent advisors on the law and not as 
subordinates with duties of loyalty to their superiors when addressing any such 
question.   
 
2.  Insofar as possible, the Attorney General should be present, and in all cases should 
be advised, whenever the President or a member of the White House staff seeks to 
shape or change a proposed opinion regarding such matters.  That notice is necessary 
to enable the Attorney General to make sure that the opinion of the Dept of Justice on 
such matters remains quasi-judicial and unaffected by inappropriate political pressure. 
 
3.  In these, as in other situations, the President remains free, as the officer of the 
United States charged with executing the laws, to reject the legal advice of the 
Attorney General of the Office of Legal Counsel.   
 
 

E.  Restoring the trust that comes with transparency. 
 

1.  To the maximum extent possible and consistent with privacy concerns, the actions 
and decisions of the Department of Justice should be explained and made public.   
 

a. In particular, any opinion of the Office of Legal Counsel that defines the 
President's powers in ways that are important and controversial should be made 



public.  If there are aspects that must be classified, they should be handled in 
a separate classified portion.   
 
b. Any priorities of the President or Attorney General for criminal enforcement 
should be announced publicly.   
 
c. The general criteria for hiring decisions should be made public.   
 
d. The Department of Justice should not take secret actions or make secret 
agreements intended to deprive a specific private party of significant rights or 
opportunities unless the private party requests such secrecy.    
 
e. In light of privacy concerns and fairness at trial, the basis for the exercise of 
prosecutorial discretion in a specific case need not be explained. 
 

2.  On any occasion where discretion that could be misused for political purposes is to 
be exercised, an effort should be made to explain the basis for the particular exercise 
of discretion. 
 
3.  National security classification should rarely, if ever, prevent the pattern of 
consultations and approvals among career and political officials of the Department of 
Justice who are normally responsible for such matters.   
 
 a. Necessary clearance should be obtained. 
 
 b. The importance of consultation creates a "need to know". 

 
4.  Security clearances should not be denied to those Department employees who need 
such clearances to perform their jobs. 
 

 
F.  The practices of the Department of Justice should recognize the great importance to 
public trust of the role played by career attorneys.  
 

1. The legal prohibition on consideration of politics in hiring for career positions must 
be scrupulously honored. 
  
2.  An applicant for a career position should not be chosen or rejected on the basis of 
the congruence or lack of congruence of his political or policy beliefs with those of the 
administration. 

 
a. An applicant's disagreement with administration policy in his or her area of 
intended employment is not an appropriate ground for rejecting an application. 
 
b.  Because career employees will serve under multiple administrations during 
their careers, every effort should be made to maintain a pattern of staffing 
that will be as useful to successor administrations, with their different political 
priorities, as it is to the incumbent with his or hers.   

 



3.  Career employees should not be excluded from the process of decision.  Their 
participation is particularly critical in any situation where the boundaries of discretion 
or the misuse of discretion is a likely source of public concern. 
 
4.  The total proportion of career employees and the proportion in different units, 
should be made public and should include a tracking of changes over the last two 
administrations.   

 
 
G.  The Attorney General and the Department of Justice are symbols of American ideals of 
fairness as well as lawfulness.   
 

1.  The Attorney General and his senior staff should continue to play the role of the 
representative of concerns about fairness as well as lawfulness in governmental 
decisions, particularly in the national security and intelligence areas. 
 
2.   The Attorney General should assume a leadership role in improving the fairness as 
well as efficiency of the legal systems of the United States. 

 
a. The Department should consider and recommend changes in the federal 
system (e.g., sentencing or procedural rules) to further fairness and accuracy, 
not simply the convenience or success of Department litigators. 
 
b. The independence of reports from the offices of the Department charged 
with statistical analysis or scholarly research should be scrupulously 
maintained. 
 

H.  Maintaining the above conditions of legitimacy and trust should be the primary 
responsibility of the Attorney General of the United States. 

 


