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OVERVIEW
1.

The Quebec Court of Appeal (the "QCA") decision at issue here stands for two

fundamental and unassailable propositions:
(a)

A board of directors has a duty to act in the best interests of the
corporation and not just in the best interests of the shareholders.
Thus, when the directors of a wholly owned subsidiary consider
giving financial assistance to the parent, they must consider
whether doing so is in the best interests of the subsidiary, not just
in the best interests of its sole shareholder. This is exactly what
this Court said in Peoples v. Wise only four years ago.

@)

When a court is being asked to approve a plan of arrangement
under the CBCA, the applicant must persuade the court that the
plan is fair and reasonable. Fair means more than "legal" and
more than "in compliance" with the letter of any documents that
might govern some aspects of the parties' relationship. Demands
of fairness require the Court to examine the interests and
expectations of the parties affected by the plan.

Interests and

expectations go beyond legal rights.

2.

The judgment of the QCA with respect to both of these propositions lies squarely within

black letter Canadian corporate law principles. Despite all of the appellants' protestations to the
contrary, the QCA judgment contains no new law.
3.

The QCA judgment arises out of the proposed purchase of BCE Inc.'s ("BCE") shares by

way of a Plan of Arrangement.
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4.

The respondents contest the Plan of Arrangement because it would impose $34 billion of

debt on Bell Canada, the wholly owned subsidiary of BCE, in which they hold debentures. Bell
will get nothing in return for assuming the debt. As a result of the proposed Plan, the debentures
would be downgraded from investment grade to junk bond status. This has already resulted in
financial prejudice to the Debentureholders and will continue to do so if the Plan is approved.

5.

Neither Bell nor its directors ever considered whether the $34 billion debt being imposed

on Bell is in Bell's best interests. Instead, Bell's directors, without differentiating their process
from that of the BCE directors (the two Boards being identically constituted), only considered
the issue from the perspective of Bell's sole shareholder, BCE. Since assuming the debt was in
the best interests of BCE, they concluded it must also be in the best interests of Bell.
6.

In the courts below, the appellants relied on the Delaware Supreme Court's decision in

Revlon, which they argued imposed an overriding duty on the directors to maximize shareholder
value. A duty so strong that it precluded the directors from taking any other interests into
account.
7.

In this Court, the appellants seek to smudge the issue by arguing that the QCA rejected

the concept that directors have a duty to maximize shareholder value. This mis-characterizes the
QCA judgment. Neither the QCA nor the respondents ever contested that the directors had a
duty to maximize value. The only issue was whether that duty was an overriding one which
precluded the directors from considering any other interests, as the Revlon court stated and as the
appellants argued. The overriding nature of the Revlon duty had never been accepted in Canada
other than by Justice Silcoff (the "Trial Judge") and is fundamentally contrary to the principles
underlying Canadian corporate law which are different than those that underlie Delaware
corporate law.
8.

The Trial Judge found that the Plan of Arrangement was fair because:

3
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(a)

The directors had an overriding duty to maximize shareholder
value and the Plan did so;

(b)

Fairness to the Debentureholders was to be assessed by reference
solely to the terns of their trust indenture. Since the Plan did not
breach the letter of the trust indenture. it was fair.

9.

In coming to these conclusions, the Trial Judge relied on the decision of the Delaware

court in Revlon and the decision of a New York court in Metropolitan Life v. R.J.R. Nabisco.
10.

Neither the Revlon case nor the Metvopolitan Life case involved a plan of arrangement

and neither involved the standards of fairness that Canadian courts are required, by statute, to
apply when considering whether to approve a plan of arrangement.
11.

In basing his decision on American cases, the Trial Judge ignored this Court's

fundamental reminder in Peoples that:
The Canadian legal landscape with respect to stakeholders is
unique.1

12.

The QCA found that both the board and the Trial Judge erred in (a) acting on the

assumption that directors had an overriding duty to maximize shareholder value which prohibited
them from taking other interests into account and, (b) in restricting considerations of fairness to
the Debentureholders to the terms of the trust indentures.
13.

The QCA correctly held that the Trial Judge's reliance on American law for these

erroneous propositions were overriding errors that infected the Trial Judge's analysis of fairness
and that warranted appellate intervention. The Trial Judge's approval of the Plan as fair flows
inexorably from his erroneous legal analysis. If there is an overriding duty to shareholders, the
Plan must be fair if it advantages shareholders, no matter how much it harms debentureholders.

' Peoples DepnvfmenlStores (Trustee oj) v. Wise,[ZOO41 3 S.C.R.461 at para. 48,97 SCC BOA, Vol. Ill, Tab 22
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Similarly, the Plan must be fair no matter how much it disadvantages debentureholders if
considerations of fairness are limited to the terms of the trust indenture and the Plan does not
breach those terms. Both propositions, however, are wrong in law.
14.

The QCA found that the board had followed a faulty process by imposing a $34 billion

debt on Bell without considering the interests of Bell and by restricting the consideration of the
Debentureholders to the terms of their trust indenture.
15.

The QCA did not imply that there was a duty on the Board to reach any particular result

but only to consider the interests of Bell and its debentureholders in a fair and open-minded way.
Since the appellants had not done so, there was no evidence which could satisfy the Court that
the Plan was fair because they could not explain why giving shareholders a 40% premium and
subjecting debentureholders to a 20% loss was sufficiently fair to warrant judicial blessing. The
only explanations the appellants gave for this discrepancy was that Bell had a duty to act solely
in the interests of its shareholder and that the debentureholders were strictly limited to the letter
of their indentures, neither of which is correct at law.
16.

It is important to note at the outset that the QCA did not suggest that there was a duty to

protect the Debentureholders as the appellants allege. The only thing the QCA found was a duty
to consider the Debentureholders' interests. Imposing a duty to consider is perfectly reasonable
in the circumstances of this case. The appellants seek judicial blessing of their Plan. They can
complete the transaction using deal structures that do not require court approval. Court approval,
however, gives them significant advantages, including immunity from law suits. Courts have
been clear for decades that the price for judicial blessing is a plan that is fair, not merely legal. If
the appellants choose to seek judicial blessing with its attendant advantages, they become
saddled with the counterpart they must establish that the proposed Plan of Arrangement is fair
-

and reasonable.
17.

Had BCE and Bell appropriately considered the interests of the Debentureholders in

structuring and negotiating the proposed transaction, this might have given rise to dynamics that
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would have brought a different result. As mentioned by the Trial Judge, what would or could
have happened is mere speculation. It is impossible to know what the result would have been
had the Board properly performed its duties. The QCA went out of its way to state that even
after a fair and open-minded consideration of the debentureholders' interests, it might not have
been possible to resolve them to the satisfaction of the Debentureholders, but that will never be
known because the directors never bothered to try.
18.

There has been a good deal of comment about the fact that the QCA judgment has broken

new ground and subjected boards of directors to new duties. This is not the case. The Court of
Appeal applied existing Canadian law, and distinguished it from US law. In so doing it arrived
at a conclusion that the BCE Board had conducted a flawed process pursuant to which BCE was
not in a position to establish that its proposed Plan of Arrangement was fair and reasonable.
19.

In an effort to try to improve the efficiency of this appeal, the 97 Debentureholders have

tried to co-ordinate their efforts with the 76/96 Debentureholders. This factum will focus on the
issue of the board process. Although it will also touch on the issue of the test for approval of a
plan of arrangement and standard of review, the 97 Debentureholders also rely on the
submissions of the 76/96 Debentureholders in this regard.

PART I - THE FACTS
A.

The Parties

20.

The respondents (the "97 Debentureholders") hold debentures issued by Bell Canada

("Bell") pursuant to a 1997 Trust Indenture. If the Plan of Arrangement were approved, a total
of $5.1 billion in debentures would remain outstanding of which $3.1 billion were issued under
the 1997 Trust Indenture.

21.

Bell is a wholly owned subsidiary of BCE.
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22.

The 97 Debentureholders are pension fund managers, mutual fund managers and life

insurance companies. They hold the debentures to match them against liabilities that they owe to
others through pension plans, annuities, life insurance policies, guaranteed investment
certificates and conservative bond h d s . ' For the most part, they do not hold the debentures for
their own account but do so for the benefit of others. In contesting the Plan of Arrangement, the
respondents act not in self-interest but in the interest of those whose assets they are obliged to
~afeguard.~
23.

In addition to the large number and wide cross-section of Canadians for whom the

respondents hold Bell debentures, Bell is also one of the few Canadian corporations whose
debentures are held directly by retail i n ~ e s t o r s . ~
24.

It is important to note that the respondents are not mere creditors of Bell, as the

appellants claim. On the contrary, the respondents are long term investors and securityholders of
Bell under the Canada Business Corporations Act ("CBCA") just like shareholders are. The
respondents therefore enjoy all the powers and protections that the CBCA bestows on
securityholders.

B.

The Market Context of the Plan of Arrangement

25.

The QCA correctly noted that the interests and expectations of the parties are an

important element of establishng fairness when approving a plan of arrangement.'

Those

expectations are not to be assessed in the abstract but are to be construed by reference to the
context in which the complainant acquired its rights and the context in which the conduct

* Fric Affidavit at paras. 90-92, 97 SCC Record, Vol. I, Tab 1; Prevost Affidavit at paras. 2 and 6,97 SCC Record, Vol. I, Tab 2
Fric Affidavit at paras. 90-92, 97 SCC Record, Vol. I, Tab 1; Prevost Affidavit at paras. 2 and 6,97 SCC Record, Vol. I, Tab 2;
Rheaume Affidavit at para. 2, 97 SCC Record, Vol. I, Tab 3
"ric Affidavit at para. 21,97 SCC Record, Vol. I, Tab 1
QCA Judgment at para. 69,97 SCC Record, Additional Record Documents, Val. IV, Tab 92

'
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complained of transpired.6 As a result, the market context in which the debentures were issued
and purchased is an important element in assessing the Plan's fairness.
i)

Investment Ratings

26.

The 97 debentures were all issued as long-term investment grade bonds with maturity

dates ranging between 10 and 30 years. Investment grade status is critical to a company's ability
to sell long-term debentures.
27.

Investment ratings reflect an opinion about both the debtor's ability to meet its

obligations and the creditor's ability to recover in the event of default. When each series of the
97 debentures was issued, it received a strong investment grade rating from independent credit
rating agencies.
28.

As one of BCE's experts put it, "there is a line in the sand" between investment grade

bonds and junk bonds (non-investment grade).7
29.

Bell's ability to issue long term debentures was largely due to its low debt and stated

intention of maintaining its investment grade credit ratings8
30.

Strong investment grade ratings and confidence in the company's intention to maintain

those ratings is necessary because, as one of Bell's experts agreed, an investor would not accept
a 30 year promise to pay unless it had "a lot of faith" in the company.9
ii)

Bell Spreads the Faith

3 1.

To instil the "faith" necessary to sell long-term bonds in Canada, Bell consistently gave

Debentureholders assurances that their interests would be taken into account and balanced fairly

'Trial Evidence of ~ a r l d n puffer
e
("~"ffer ~ranscri~t"),
December 3,2007, Q: 30,97 scc Record, Val. I, Tab 29
Exhibit C-98, Oliginal FTI Report at para. 45,97 SCC Record, Vol. I, Tab 30
'Puffer Transciipt, December 4,2007, Q. 86-87,97 SCC Record, Val. I, Tab 3 1
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with the interests of equity holders.

Senior officers of Bell and BCE provided constant

assurances that Bell was:
rn

structuring corporate transactions to ensure they did not affect the
investment grade status of its bonds;''

rn

committed to a long-term relationship with its bondholders based
on "fairness," not contractual rights;"

rn

committed to a balanced approach to the potentially competing
interests of debt and equity

investor^;'^ and that it was

"totally focussed" on maintaining investment grade ratings for its
debentures.I3

32.

These were not isolated statements. They formed part of a consistent policy by a

succession of CEOs and CFOs at BCE and Bell to instil "faith" in Bell among debt investors.
33.

In giving these assurances, Bell deliberately used language that invited confidence and

reliance. The QCA noted that Bell Treasurer, Michael Boychuk, admitted that these assurances
were "designed to give comfort to inve~tors."'~The assurances about Bell's commitment to
investment grade ratings were cast in terms such as "guiding principles,"'5 "totally foc~ssed,"'~
"hallmark of our management for decades,"I7 "there is really no question whatsoever" about

''
"
'*

-.

Exhibit C-41, Aliant. Plan of Arrangement Circular...o. 74.. 97 SCC Record. Vol. 11. Tab 42: Exhibit BCE-137. Annex E. n. 2.
97 SCC ~ e c o r dVol.
,
li, Tab 43
Exhibit C-97, Powerpoint Presentation entitled "Bell Canada Enterprises July 13-15," p. 27,97 SCC Record, Vol. 11, Tab 54
Exhibit C-22, Transcripts from the BCE Business Review Conference, 2007, dated December 12,2006,97 SCC Record, Val.
11. Tab 55
l3'Exhib; BCE-137, Annex C, 2002 BCE Business Review, p. 15,97 SCC Record, Vol. 11, Tab 60
14
Boychuk Transcript, December 12,2007, Q. 267,97 SCC Record, Vol. 11, Tab 36
Is Transcript of Michael Sabia ("Sabia Transcript"), November 26, 2007, Q. 83-84 and 176,97 SCC Record, Vol. 11, Tab 39;
Exhibit C-13, p. 9,97 SCC Record, Vol. 11, Tab 40
" L \ l t ~ l r l r H('T-137. - \ n ~ l ; ~C 2tn 2 UCL U u i ~ l ~ cR>c\ ~ . : ~p. I.:
97 SCC I<L~;.,I<~. \'o. 11. T,jh 3khIlil~.l70 ~~bI)-711.
'I'~.ir.,cr~pl
~ f h l w l i n g, A I ' I I ~ > I I c ( ' ~ I I , .\pr I 2 4 21 (12, p. I , 6- S ( ' ( ' I < C ~ < > ~ , I\',,I
.
Ill, 1.11, 5 )
~~

~L~
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maintaining investment grade ratings

l8

and that investment grade ratings were "critical in

underpinning the financial architect~re"'~
of Bell.

34.

The QCA also noted that Bell's expert admitted on cross-examination that these types of

statements are aimed at giving assurance to
35.

bondholder^^^ and that investors rely on them."

As the QCA noted, CEO Michael Sabia admitted that investors could rely on Bell's

statements even in the face of the "safe harbour provisions" on which BCE now relies to avoid
these
36.

assurance^.^^
To help comfort debentureholders about its commitment to a fair and balanced approach

to the tensions between debt equity and equity investors, Bell assured investors that it
deliberately structured corporate transactions to protect debentureholder interests. By way of
example, in recent years Bell has described the structure of various corporate transactions as
follows:
The objective of these fmancing arrangements is to treat
bondholders fairly and to maintain investment grade credit
ratings...for Wireline LP and an appropriate mix of fixed and
floating interest rate debt.23[emphasis added]

in structuring and establishing the architecture for this transaction,
obviously we have wanted to work very hard to fully respect
the interests of the various stakeholders...24 [emphasis added]
Sabia: Look, the mechanics that we're going to use to do all this
in an appropriate way for Bell and for the bond holders of Bell,
that's something that we're working through. Clearly, we're going

'' Exhibit 76196D-70, Transcript of Meeting or Phone Call, April 24,2002, pp. 34 & 35, 97 SCC Record, Vol. 111, Tab 88
Exhibit C-18, Transcript of a CIBC Business Review Conference 2006,97 SCC Record, Vol. 11, Tab 38
QCA Judgment at para. 13; 97 BCE SCC Record, Vol. I; Puffer Transcript, December 3,2007, Q. 213-214,97 SCC Record,
Vol. 11, Tab 41
21 Puffer Transcript, December 3,2007, Q. 171-172, Q. 171-172,97 SCC Record, Vol. 11, Tab 41
22
Sabia Transcript, November 26,2007, 0. 222, where Mr. Sabia states that investors can d a c e some reliance on Bell's
20

24

Exhibit ~ ~ ~ 1 1A3n e7 x, E, p. 2, ~ ~ S Record,
C C v61 1 1 , ~ a b 4 3
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to do that very carefully and scrupulously. We're going to assess
also the benefits of transferring other assets into Bell and using
that as a means of doing this in a way that works appropriately
.~~
added]
for the bond holders of ~ e 1 1[emphasis
37.

As Bell intended them to, the contesting Debentureholders relied on Bell's statementxZ6

38.

The Debentureholders do not suggest that BCE and Bell were precluded from entering

into a transaction of the sort now proposed. They do suggest, and the QCA agreed, that the
Debentureholders were entitled to rely on the board's performing its duty to consider all
interests, including those of the Debentureholders, in negotiating and structuring the transaction.

C.

The Plan of Arrangement and its Effects

i)

The Plan

39.

Under the proposed Plan, the Purchaser would buy the shares of BCE by injecting

approximately $7.75 billion of equity and borrowing $34 billion (the "Acquisition Debt") which
will ultimately lie within BCE.
40.

Since Bell and its subsidiaries represent 98% of BCE's bu~iness,'~
they would be forced

to "guarantee" the Acquisition Debt. As a practical matter, Bell will not just be guaranteeing the
debt but will be responsible for servicing the interest and principal payments on it.
41.

Bell will receive nothing in return for assuming the Acquisition Debt: No cash. No

assets. No new businesses. The debt's sole purpose is to allow the Purchaser to buy BCE by
paying a fraction of the purchase price.
42.

Although the appellants argue that the guarantee is not technically part of the Plan, both

the Trial Judge and the QCA rejected this argument.''
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ii)

Prejudice to the Debentureholders

43.

The imposition of the Acquisition Debt on Bell materially prejudices the

Debentureholders and makes Bell a substantially more risky enterprise than the one in which
they invested.
44.

The mere threat of the proposed plan of arrangement has led the debentures at issue to

lose 18.4% of their face value. These are not mere "paper losses." A disproportionate number of
Bell debentureholders are retired, or approaching retirement.29 They need to liquidate
investments to live or, if the debentures are held in a RRIF, are required by law to liquidate a
portion of the RRIF each year.30
45.

As a result of the Plan of Arrangement, rating agencies are expected to downgrade the 97

debentures from investment grade to junk status. Two rating agencies have already done so.31 It
is unprecedented for a company to go from an A grade credit rating (as Bell was) to junk status
in an LBO.~' It is also the first time in Bell's history that its debt has been ranked below
investment grade.33
46.

The default rate for the debentures' new rating is 11.9 times higher than for their previous

rating.34 The Trial Judge accepted that the Plan of Arrangement:

...will no doubt expose the contesting debentureholders to an
increased risk of default."

QCA Judgment at paras. 92-93 which also cites the Trial Judgment on the Motion for Final Order at para. 122, BCE SCC
Record, Vol. l
29 Prevost Affidavit at Daras. 22-24.97 SCC Record, Val. I, Tab 2
O' ~ncomeTar Act, 198j R.S.C., c.1 (5th Supp.), s. 146.3,97 SCC BOA, Vol. IV, Tab 52
Exhibit C-29. Standard &Poor's Ratings Undated dated Seutember 24.2007.97 SCC Record. Vol. I. Tab 6: Exhibit C-28.
~nnouncementofitch Downgrade, 97 S%C kecord, Vol. I, Tab 7
"Exhibit 76196 D-71, Elnail dated April 12, 2007 from Paul Stinis at Bell to Corey Fraiberg at RBC, 97 SCC Record, Vol. 11,
Tab 83
Transcript of Siim A. Vanaselja ("Vanaselja Transcript"), November 24,2007, Q. 210,97 SCC Record, Vol. I, Tab 8
34 Exhibit C-31, Moody's latest Corporate Default and Recovery Rates Report, 97 SCC Record, Vol. I, Tab I1
Trial Judgment of Silcoff J. in 76196 Oppression Remedy at para. 184,97 SCC Record, Vol. I, Tab 10

''
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47.

Bell admits that the downgrade to junk status will force many institutional investors to

sell their debentures at a loss because they have investment policies that restrict their holdings to
investment grade s e c u r i t i e ~The
. ~ ~potential flood of Bell debentures into the market as a result of
forced selling will lead to further price reductions and even greater losses.37
48.

As a result of regulatory requirements, and requirements of the Office of the

Superintendent of Financial Institutions, life insurers which continue to hold debentures are
prejudiced by having to post greater reserves and capital for downgraded debentures.
49.

While the appellants complain that the respondents have not introduced evidence of loss,

it is important to note that the Trial Judge found that the Debentureholders have seen the value of
their debentures decline by an average of 18% based on prevailing market prices during the trial
hearing.

D.

Juridical Context: The Legal Significance of the Plan of Arrangement

50.

A plan of arrangement requires BCE and the Purchaser to receive judicial blessing of the

plan as being "fair and rea~onable."~~
51.

It is important to note that appellants do not need to complete the purchase by way of a

plan of arrangement. Most acquisitions of publicly traded companies are in fact carried out by
way of an ordinary course takeover bid which does not require judicial blessing of the
transaction as being fair and reasonable.
52.

Proceeding by way of a plan of arrangement, however, provides the appellants with legal

and strategic advantages. For example, approval of a plan of arrangement protects the appellants

t
Proxy Circular, p. 24, 97 SCC Record, Vol. I, Tab 9; Prevost Affidavit at para. 6 , 9 7 SCC Record, Vol. I, Tab
- ~ x h i b i BCE-I,

36

i

Prevost Affidavit at paras. 10 and 14,97 SCC Record, Vol. I, Tab 2
''Re Trizec Covp., [I9941 10 W.W.R. 127 at para. 13 (Alta. Q.B.), 97 SCC Additional Book of Authorities, Vol. V11, Tab 126
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Plans of
from subsequent lawsuits complaining about the unfairness of the tran~action.~~
arrangement also make it easier to squeeze out minority shareholders4' and are exempt from the
costly requirements of complying with U.S. securities legislation because they involve court
approval.41 Plans of arrangement also offer greater business certainty because the tender of
shares to an arrangement is final while a shareholder who tenders to a takeover bid usually has a
period of time during which he can withdraw his shares.42
53.

The price for these advantages is proving to a Court that the Plan is fair. This is a high

standard. In paragraphs 76 to 82 of its judgment, the QCA correctly noted that fairness means
more than legal. The QCA also noted that fairness means more than the absence of oppression
under s. 241 of the CBCA:

...for an arrangement to get court approval it must not only be not
oppressive, it must be fair and r e a ~ o n a b l e . ~ ~
The corollary is if a plan is fair, it cannot be oppressive.44
54.

The QCA concluded that in acting on a mistaken understanding of its duties, the Board

had conducted a flawed process which made BCE unable to establish that its Plan was fair and
reasonable.

PacificaPapersInc v. Johnstone, (2001) 15 B.L.R. (3d) 249 at paras. 33 and 156 (B.C.S.C.), 97 SCC BOA, Vol. 11, Tab 18;
Canadian Airlines Corp., Re, (2000) 9 B.L.R. (3d) 41 at para. 145 (Alta. Q.B.), 97 SCC BOA, Vol. I, Tab 3
' O Under the takeover bid provisions of most corporate statutes the offeror must acquire 90% of the shares in order to squeeze out
the r c m ~ i n ~ n1 ,lo0.
g
Suc iur YX:IIIIPIC
CRC'A, s ?110(2) Pl.l,ls illO T T ~ I I ~ ~ I I I C I. ICI I~I U I I.l.>llly
C
I pt:11I rtiolut~s>~i.
ili-lrchy R I I O ~ I I I I ~
oticr<>rtu ~ q ~ ~ c t 3, !intinr~l!
~ ~ ~ ~ 1))u tn l , l . ~ ~ ~ i~1111)
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See Securities Act ofI933, 15 U.S.C. 77a, s. 3(a)(10), 97 SCC Additional Book of Authorities Documents, Vol. 1V, Tab 110
example the Ontario Secuvities Act, R.S.O. 1990 c. S.5, s. 95(2), 97 SCC Additional Book of Authorities Documents,
Vol. IV, Tab 109
" QCA Judgment at para. 78; Re Canadian Paclfic Ltd. (1990), 73 O.R. (2d) 21 2 at 223, para. (g) (Ont. H.C.J. per Austin 1. as
he then was), 97 SCC BOA, Vol. 111, Tab 24 See also to the same effect 3017970 Nova Scotia Co. v. Johnstone, [2001] O.J. No.
1809 (Sup. Ct. J.); 97 SCC Additional Book of Authorities Documents, Vol. VI, Tab 122; Scion Capital, LLC v. Gold Fields Ltd.
(2006), 16 B.L.R. (4th) 17 (Y.S.C.), a f f d (2006), 16 B.L.R. (4th) 10 (Y.C.A.), 97 SCC Additional Book of Authorities, Vol. VI,
Tab 123
Paclfica Papers lnc. v. Johnstone (2001), 15 B.L.R. (3d) 249 (B.C.S.C.), a f f d (2001), 19 B.L.R. (3d) 62 (B.C.C.A.), 97 SCC
BOA, Vol. 11, Tab 18
41

42 See for
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PART I1 - RESPONDENTS' POSITION ON THE ISSUES
55.

This appeal requires the Court to consider two fundamental issues:

Issue One: When a wholly-owned subsidiary considers giving financial assistance to its parent

corporation, are the directors required to determine whether granting the financial assistance is in
the best interests of the subsidiary and its securityholders or are they required to decide the issue
only by reference to the best interests of the sole shareholder?
Issue Two: In assessing the fairness of the Plan of Arrangement, is the Court limited to

considering the parties' legal rights or is fairness assessed by looking to more than legal rights?

PART I11 - STATEMENT OF ARGUMENT
Issue 1 - The QCA Correctly Defined the Duties of Directors
A.

Defining the Issue

56.

In dealing with Issue One, it is necessary to take a few moments to define the issue

properly.
57.

BCE frames the issue by asking whether directors are entitled to seek to maximize

shareholder value in a change of control transaction while respecting the contractual rights and
reasonable expectations of the Debentureholders. The answer is yes. The problem with the
question is that BCE did not respect the reasonable expectations of the Debentureholders.
58.

The most basic reasonable expectation of the Debentureholders is that the Bell directors

will abide by their statutory duties and will, when considering whether to accept a $34 billion
debt, ask themselves whether accepting that debt is in the best interests of Bell as opposed to
whether it is in the best interests of BCE. In the courts below, the appellants argued that the
issue cannot be considered from the perspective of the best interests of Bell because Bell's
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directors have an overriding duty on a change of control transaction to maximize shareholder
value. This overriding duty, said Bell, makes it impermissible for the directors to take into
account the interests of Bell's other securityholders.

59.

BCE made its position clear in the first two paragraphs of its trial factum:

...Once BCE was put 'in play', the Board of Directors of
1.
BCE had an important overriding duty to maximize
shareholder value, and obtain the highest value for its common
shareholders while respecting the contractual obligations of BCE
and its subsidiaries.. .
2.
In Revlon, the Delaware Supreme Court expressly
considered the extent to which the Board of Directors of a target
company could consider the rights of bondholders in discharging
their duty to maximize shareholder value. The Court held that
the rights of the bondholders were fured by contract, and that
the Board of Directors could not provide bondholders with
protections beyond those contained in the indentures pursuant
to which the Notes at issue in that case had been issued. The Court
held that by having done so, the directors of Revlon had
breached their fiduciary duties:

...[Olbtaining the highest price for the benefit of the
stockholders should have been the central theme
guiding director action. Thus, the Revlon board
could not make the requisite showing of good faith
by preferring the noteholders and ignoring its duty
of loyalty to the shareholders. The rights of the
former already were fixed by contract. (...) The
noteholders required no further protection, and
when the Revlon board entered into an auction
ending lock-up agreement with Forstmann on the
basis of impermissible considerations at the
expense of the shareholders, the directors breached
their primary duty of loyalty.45[emphasis added]

45

BCE Trial Factum at paras. 1 and 2,97 SCC Additional Record Documents, Vol. VI, Tab 121
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The "impermissible considerations" referred to in the passage BCE cited from Revlon above
were considerations in favour of the debentureholders in the Revlon case.
60.

Indeed, BCE alleged in its trial factum that to have considered anything for the

Debentureholders that was not in their trust indentures would have placed the board "in breach of
its important overriding duty to maximize shareholder value"46 and would have put the board at
"serious risk of liability at the hands of' BCE's ~hareholders.~'
61.

The Trial Judge accepted BCE's submission and found as a fact that the board had acted

in accordance with this overriding duty that made it impermissible to consider debentureholder
interests:
Relying on the principles described by the Supreme Court of
Delaware, in what has often been referred to as 'seminal' case of
Revlon Inc. v. MacAndrew & Forbes Holdings Inc., the board
determined that they had an overriding duty to maximize
shareholder value and obtain the highest value for its shareholders
while respecting the contractual rights of the corporation and its
~ubsidiaries.~~
62.

The Trial Judge then concluded that Revlon did have "an appropriate place in Canadian

corporate law" without explaining what that place was and that the Plan was fair because it
maximized shareholder value.
63.

This then brings us back to the definition of the issue. The question the QCA was asked

to decide was whether, when a wholly-owned subsidiary considers giving financial assistance to
its parent corporation, are the directors required to determine whether granting the financial
assistance is in the best interests of the subsidiary and its securityholders or are they required to
decide the issue only by reference to the best interests of the sole shareholder?

BCE Trial Factum at para. 8 and 737.97 SCC Record, Vol. I, Tab 51
BCE Trial Facturn at para. 8, 97 SCC Record, Vol, 11, Tab 51
" Trial Judgment of Silcoff J. in 76/96 Oppression Remedy at para. 53, 97 SCC Additional Record Documents, Vol. IV, Tab 91
46
47
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B.

The Court of Appeal Finding

64.

The QCA reversed the Trial Judge and rejected the concept of an overriding duty to act

only in the best interests of the shareholder. As set out in greater detail later in these
submissions, the QCA never denied that the directors had a duty to take reasonable steps to
maximize value. The QCA only held that when assuming a $34 billion debt, the directors could
not consider the issue only from the perspective of Bell's sole shareholder but had to consider the
issue from the perspective of Bell's other securityholders as well. .In coming to this finding, the
QCA stated:
It is clear from the principles enunciated by the Supreme Court in
Peoples that at no time do the directors have an overriding duty to
act only in the best interests of the shareholders and to ignore the
adverse effect on the interests of the debenture holder^.^^ [emphasis
in original]

...the premise advanced by BCE that, once the corporation was in
play, the Board could only consider ways to maximize the value
for the shareholders, is erroneous. From a reading of all the
judgments under appeal, it appears that the trial judge accepted this
premise. By so doing, the trial judge erred and conducted his
assessment of the conduct of the SOC and the Board and the
fairness of the Plan from an erroneous perspective.50
Besides looking to the contractual rights flowing from the Trust
Indentures, the Board should have considered the interests
(including reasonable expectations) of the debenture holder^.^'

65.

The QCA concluded that the board had conducted a faulty process by operating under the

misapprehension of an overriding duty and by failing to consider the interests of the
debentureholders. As a result, BCE was unable to establish that the plan was fair and reasonable.
The QCA's decision in this regard is rooted in black letter Canadian corporate law and is
unassailable from the perspective of both law and policy.

" QCA Judgment at para. 99, 97 SCC Additional Record Documents, Vol. IV, Tab 92
51

QCA Judgment at para. 102,97 SCC Additional Record Documents, Vol. IV, Tab 92
QCA Judgment at para. 103,97 SCC Additional Record Documents, Vol. IV, Tab 92
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66.

It is also worth repeating that the QCA made its finding in the context of a plan of

arrangement that requires the Court to approve not the "legality" but the "fairness" of the Plan.
This is not a simple change of control transaction, as the appellants would have this Court
believe.

C.

The QCA was Correct in Overturning the Trial Judge

i)

QCA Correctly Applied Peoples v. Wise

67.

The QCA properly rejected the Trial Judge's adoption of Revlon into Canadian law and

applied the principles this Court affirmed in Peoples to the effect that the duty of directors to act
in good faith with a view to the best interests of the "corporation" under s. 122(1) of the CBCA
required directors to consider the interests of more than just the corporation's shareholders. In
Peoples, this Court stated unambiguously:
It is clear that the phrase the "best interests of the corporation"
should be read not simply as the "best interests of the

shareholder^."^^
The interests of the corporation are not to be confused with the
interests of creditors or those of any other stakeholder^.'^
68.

In Peoples, this Court dealt with the very same issue that presents itself in this case: the

duties of directors of a subsidiary when considering financial assistance to a parent corporation.
In Peoples, this Court held that the ability of a subsidiary to provide financial assistance to its
parent "did not serve to supplant the duties of directors under section 122(1) of the C B C A . " ~ ~
Indeed, this Court specifically pointed out that the QCA had erred in Peoples by concluding that
the ability of a wholly-owned subsidiary to grant financial assistance to its parent:

...served as a blanket legitimization of financial assistance given
by wholly-owed subsidiaries to parent corporations. In our

52

53

Peoples Department Stores (Tnlstee of) v. Wise, [2004] 3 S.C.R. 461 at para. 42,97 SCC BOA, Vol. 111, Tab 22
Peoples Department Stores (Trustee of) \i. Wise, [2004] 3 S.C.R. 461 at para. 43,97 SCC BOA, Vol. Ill, Tab 22
~eoplesDepartmenlStores (Trustee of) 1,. Wise, [2004] 3 S.C.R. 461 at para. 74,97 SCC BOA, Vol. 111, Tab 22
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opinion, it is incumbent upon directors and officers to exercise
their powers in conformity with the duties of section 1 2 2 ( l ) . ~ ~
69.

In other words, when Bell decided to accept $34 billion of BCE's debt, it could not do so

by looking solely to the interests of BCE. It was required to do so by considering the best
interests of Bell, which means more than only its shareholder.
70.

Bell's own evidence demonstrates that it did not follow Peoples when agreeing to assume

the $34 billion Acquisition Debt.

As noted above, Bell argued at trial that it was

"impermissible" for directors to consider the issue from any perspective other than that of BCE.
71.

The evidence of Bell's own directors is to the same effect.

72.

The directors of Bell never met as a Bell board to consider whether assuming the

Acquisition Debt was advisable from Bell's perspective. Instead, the BCE board (whose
members also constitute the Bell board) acted in a dual capacity and allegedly considered the
debt from the perspective of both BCE and Bell, hence the QCA's references to consideration by
the BCE board instead of the Bell board. However, Michael Sabia, the CEO and a director of
both BCE and Bell admitted that when considering the debt from the perspective of Bell, the
board looked solely at the interests of BCE:
566 Q. Do you differentiate in your own mind your role as a
director of BCE from your role as a director of Bell Canada?

A. Well, yes, because there are different issues, different
types of issues that come forward and get assessed from a Bell
Canada perspective or from a BCE perspective, but it is all subject
to a fundamental position that I think every member of the
board has, which is Bell is a hundred per cent owned
subsidiary of BCE, so the duty of a Bell Canada director is to
act in the interests of its shareholder, which in this case is BCE,
and then the BCE directors to act in the interests of the
shareholders of BCE.

j*

Peoples Department Stoves (7hrstee ofl v. Wise, [2004] 3 S.C.R. 461 at para. 74, 97 SCC BOA, Vol. 111, Tab 22
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So that is a - what is the word? That is not an issue that
involves managing any conflict between the interests of Bell
Canada and the interests of BCE, because those interests we see to
be tightly aligned or essentially identical." 56 [emphasis added]
572 Q. ... During this process in 2007 did you personally, as a
director and officer of Bell Canada, assess how the process and the
ultimate bid affected the interests of Bell Canada on a stand-alone
basis?

A. Well, because of what I said earlier about Bell
Canada being a wholly-owned asset of BCE, to me, you know,
I'm not sure that I see a separation of interests between the
interests of Bell and the interests of BCE.. . 57 [emphasis added]
635 Q. Would you indicate whether the board determined that
the arrangement was in the best interests of Bell Canada?

A. Well, because BCE is the hundred per cent owner of
Bell, I think that's -- yeah, because BCE is the hundred per cent
owner of Bell and Bell has an obligation to act in the interests
of BCE, that, you know, I don't think that is a meaningful
distinction.
636 Q. Okay. Do you know whether in fact the board did
determine that the arrangement was in the best interests of Bell
Canada?
A. Well, you keep wanting to separate the interests of
BCE and Bell here, and my approach to that is that for these
purposes I don't understand the value of the pursuit of that
issue, of that point.
637

Q. And why is that?
A. Just as I have already said.

638

Q. Being?

Transcript of Michael Sabia, November 27,2007, Q. 566,97 SCC Record, Vol. I, Tab 14
"Transcript of Michael Sabia, November 27, 2007, Q. 572,97 SCC Record, Vol. I,Tab 15
56
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A. Being commonality of interests between BCE and Bell.
[emphasis added]j8

73.

In other words, although Peoples required the directors to consider the assumption of the

Acquisition Debt from the perspective of Bell, a consideration "not to be confused"59with the
interests of any particular stakeholder, the board imposed the acquisition debt on Bell on the
basis that:
Bell had "an obligation" to act in BCE's best interests.
Distinguishing between BCE and Bell is not meaningful,
They did not "understand the value" of separating the interests of
BCE and Bell.

74.

Given their approach, it is not surprising that the directors would force Bell to assume

$34 billion of debt without receiving anything in return. The board's approach amounted to the

very "blanket legitimization" of financial assistance that this Court prohibited in Peoples.

75.

The appellants complain that the QCA has gone beyond previous case law by stating in

paragraph 113 of its judgment that:
The debentureholders had a reasonable expectation that the Board
would set up an independent process that would examine the
impact on them of any potential tran~action.~~

76.

In making this statement, the QCA is not imposing any new duty. The statement must be

read in the context of Mr. Sabia's evidence and Bell's own argument that it was impermissible
for Bell to take into account any interests other than those of BCE. All the QCA is stating by

Transcript of Michael Sabia, November 27, 2007, Qs. 635-638,97 SCC Record, Vol. 1, Tab 17
"Peoples Depnrlmenl Slaves (Trustee 08 v. mse, [2004] 3 S.C.R. 461 at 482-83,97 SCC BOA, Vol. Ill, Tab 22
60 QCA

Judgment at para. 113(i), 97 SCC Additional Record Documents, Vol. IV, Tab 92
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referring to "an independent process" is that the Bell board should have considered the
imposition of the $34 billion debt from the perspective of Bell and not merely from the
perspective of BCE. If, by virtue of identical board memberships between BCE and Bell, this
put directors into a position of conflict, the board should have considered dealing with that
conflict. Common ways of dealing with such conflict include the creation of an independent
committee to review the issue from Bell's perspective or retaining independent advisors for Bell.
In this regard, it is noteworthy that BCE's advisors on the transaction will be paid approximately

$100 million. Although Bell is being saddled with $34 billion debt, it had no advisors at all.
ii)

Revlon is Based on Different Bedrock than the CBCA

77.

The overriding duty articulated in Revlon has no application in Canada because it is based

on a fiduciary duty that Delaware boards owe directly to shareholders, in addition to the duty
they owe to corporations. A fiduciary duty compels the fiduciary to put the interests of the
beneficiary above all other interests6' Thus, in Delaware, where the directors owe a fiduciary
duty to shareholders it makes perfect sense that their duty to shareholders is an overriding one
that makes it impermissible to consider debentureholder interests. The Revlon court described
Delaware's fiduciary duty to shareholders as "the bedrock of our law regarding corporate
takeover issues."62
78.

The CBCA is built on an entirely different bedrock.

79.

It is clear that directors of Canadian corporations do not owe fiduciary duties to

shareholders as they do in Delaware. Directors of Canadian corporations owe their fiduciary

Folk, Delaware General Corporation Law (New York: Wolters Klewer, 2008-1 Supplement), s. 141.2.1 and especially
footnote 27, 97 SCC Additional Record Documents, Vol. IV, Tab 108
" Revlon hc.v. MACAndrew & Forbes Holdings Inc. 506 A. 2d 173 (Del. Sup. Ct. 1986) at l79,97 SCC BOA, Vol. 111, Tab 29

6'
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~ ~a result, the overriding nature of the Revlon duty to shareholders is
duty to the c ~ r p o r a t i o n .As
inconsistent with the duties of directors in Canada.
80.

In rejecting Revlon's overriding duty, the QCA has acted consistently with other

Canadian decisions which hold that American corporate law cases must be treated with care
because they are based on fiduciary obligations owed directly to
8 1.

shareholder^.^^

As this Court noted in Peoples:
The Canadian legal landscape with respect to stakeholders is
unique.65

82.

This Court's decision in Peoples and the QCA's adoption of Peoples is completely

consistent with a long line of Anglo-Canadian jurisprudence that requires directors of
subsidiaries to exercise their duties in the best interests of the subsidiary, not its
83.

shareholder(^).^^

While this may at times impose inconveniences on boards or on parent corporations, it is

consistent with the fundamental rule that a corporation is a legal entity distinct from its
shareholders. As this Court noted in Kosmopoulos v. Constitution Insurance Co. of

If

one wants the benefits of incorporation, one must accept its burdens as well.

Department Stores (Trustee 00 v. Wbe, [ZOO41 3 S.C.R. 461 at 481 (para. 42), 97 SCC BOA, Vol. 111, Tab 22;
McCIura v. Canada, 119901 3 S.C.R. 1020 at 1040,97 SCC BOA, Vol. 11, Tab 16: Malcolm v. TransiecHoldingsLtd. (2001). 12
17119 (C.A.), 97 SCC BOA, Vol. 11, Tab '14; Pelling v. ~ e l l i n ~al.
e t(1981), 130 D.L.R. (3d) 761 at762
B.L.R. Gd) 66 at
(B.C.S.C.). 97 SCC BOA. Val. 11. Tab 20
Pente ihestment ~anagement~ t dv.. Schneider Corp. (1998), 40 B.L.R. (2d) 244 at para. 89 (Ont. Gen. Div.), per Farley J.,
97 SCC BOA, Vol. 11, Tab 21, aff d Maple Leaf Foods Inc. v. Schneider Corp (1998), 42 O.R. (3d) 177 (C.A.), 97 SCC BOA,
Vol. 11. Tab 15
" ~ e o ~ l Department
es
Stores (Trustee 08v. Wise, [ZOO41 3 S.C.R. 461 at para. 48 quoted by the QCA at p. 24 at para. 67,97
SCC BOA, Vol. 111, Tab 22
"Scottish Co-operafive WholesaleSociety Ltd. v. Meyer, [I9581 W.L.R. 404 at 432 (H.L.) (Sc.), 97 SCC BOA, Vol. 111, Tab 31;
Ford v. Omers (2006), 79 O.R. (3d) 81 at 104,97 SCC BOA, Vol. I, Tab 8; PWA Corp. v. Gemini Group Automated
Disivibution System Inc. (1993), 8 B.L.R. (2d) 221 (Ont. Gen. Div. [Commercial List]), affd (1993), 10 B.L.R. (2d) 109 (Ont.
C.A.), leave to appeal refused (1993), 16 O.R. (3d) xvi (S.C.C.), 97 SCC Additional Book of Authorities Documents, Vol. VII,
Tab 125
719871 1 S.C.R. 2 at para. 13,97 SCC Additional Book of Authorities Documents, Vol. IV, Tab 105
63 People's

"
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84.

The policy choice contained in the CBCA to have directors owe fiduciary duties to the

corporation as opposed to shareholders and the consequences that flow from that choice are not
unusual or radical propositions. The situation is similar in many American states outside of
Delaware as the QCA noted in its extensive quotations from "Les devoirs des administrateurs
lors d'une prise de contr6le, dude comparative du droit du Delaware et du droit canadien" by
Stkphane Rousseau and Patrick ~ e s a l l i e r s . ~ ~

iii)

QCA Decision Consistent with Basic Commercial Expectations

85.

One of the most basic and reasonable expectations of any securityholder is that the

directors of the corporation in which they have invested will abide by their duties under s. 122 of
the CBCA:
one of the most reasonable of all expectations of those dealing with
corporations must be that the directors will manage the company in
accordance with their legal ob~igations.~~
86.

Another is that the directors will take steps to preserve the corporation's financial well-

being:
The capital is regarded as a sacred trust which it is the duty of the
directors and shareholders to preserve intact.70
The [OBCA] imposes a duty of good faith, care, diligence and skill
on officers and directors of a company. That duty includes the
duty of preservation of assets of the company. The executives of
the company were therefore required by statute to take steps to
preserve the assets of the company.71
87.

This Court echoed this view in Peoples when it stated:

QCA Judgment, pp. 33-35,97 SCC Additional Record Documents, Vol. VI, Tab 114
Re SCISystems Inc. and Gornitzki Thomson &Little Co. Ltd. (1997), 147 D.L.R. (4th) 300 at 308 (Ont. Gen. Div.), 97 SCC
BOA, Vol. 111, Tab 27
" R e Carson, [I9241 55 O.L.R. 649 at 655 (S.C.-AppDiv.), 97 SCC BOA, Vol. 111, Tab 26
71
Emco Ltd. v. Union Insurance society of ~ a n t o n , - ~(1987),
fd
58 O.R. (2d) 420 at 427 (C.A.), leave dismissed 61 O.R. (2d)
192 (C.A.), 97 SCC BOA, Vol. I, Tab 6
68

69
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In deciding to invest in, lend to or otherwise deal with a
corporation, shareholders and creditors transfer control over their
assets to the corporation, and hence to the directors and officers, in
the expectation that the directors and officers will use the
corporation's resources to make reasonable business decisions that
are to the corporation's advantage."
88.

Here, the directors of Bell never considered whether assuming a $34 billion debt was in

the best interests of Bell. They asked only whether it was in the best interests of their sole
shareholder, BCE.
89.

The Trial Judge recognized that the assumption of the debt in these circumstances would

lead to a downgrade in the credit ratings and a loss in market value but concluded:
However, neither the downgrade in the credit ratings nor the losses
in value constitute an act of default under the various tmst
indent~res.~~
90.

In other words, although Bell had $34 billion of debt imposed on it, got nothing in retum

and the Bell board never considered the debt from Bell's perspective, thereby breaching its
duties under section 122 of the CBCA, the Debentureholders have no complaint because the
hoard's conduct is not expressly referenced in the trust indenture. The Debentureholders were
not complaining about a breach of the trust indenture, they were complaining about a breach of
duty by the directors. The Trial Judge's response was to say that since the breach did not
constitute an event of default under the tmst indenture, the Debentureholders had no basis to
complain.
91.

The appellants try to avoid this basic expectation by arguing that the trust indenture

permits Bell to issue guarantees as a result of which the Debentureholders can have no
expectation of avoiding the Acquisition Debt.

72

This misses the point.

The f'undamental

Peoples Depavtment Stores (Trustee ofi v. Wise, [2004] 3 S.C.R. 461 at 477,97 SCC BOA, Vol. 111, Tab 22
Trial Judgment of Silcoff J. in 76196 Oppression Remedy at para. 191,97 SCC Additional Record Documents, Val. VI, Tab
113
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expectation of any securityholder is that directors will not issue guarantees willy-nilly but will
only do so after they have determined that it is in the best interests of Bell to do so.
92.

The appellants then claim that the QCA has ovemled a finding of fact by the Trial Judge

to the effect that the Debentureholders had no reasonable expectation of being immune from an
LBO. This too misses the point. As the QCA pointed out in paragraph 105 of its reasons, the
Debentureholders' complaint is not that there can never been an LBO but that the board gave no
consideration to the Debentureholders' interests in structuring the Plan of ~ r r a n ~ e m e n t . ~ ~
93.

The appellants then cite two cases, JSM and Casurina, in support of the proposition that

the reasonable expectations of creditors are limited to their contractual rights. These cases are
readily distinguishable.
94.

JSM involved a landlord and tenant relationship where a corporate affiliate of the tenant

had made oral representations to the effect that it would honour the tenant's obligations. The
Trial Judge found the representations were not enforceable as a matter of contract but were
enforceable under the oppression remedy. The Ontario Court of Appeal also enforced the
representations but did so as a matter of contract, not oppression.75 What is significant for
present purposes is that both at trial and on appeal, the court enforced representations made to
the landlord.
95.

Casuvina involved a claim by debentureholders of Rio Tinto who suffered financial

prejudice because the corporation's shares were delisted from public trading. The trust indenture
referred to the possibility of a delisting and provided a remedy in the event it occurred. The
debentureholders claimed oppression because they sought a remedy that was more advantageous
than the one provided in the tmst indenture. In those circumstances, the court rightly held that

74

QCA Judgment at para. 105,97 SCC Additional Record Documents, Vol. VI, Tab 114
(Ontario) Lid. \i Brick Furniture Warehouse Ltd., [2008] ONCA 183 at para. 55,97 SCC BOA,Vol. 11, Tab l l
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the expectations of the debentureholders were defined by the trust indenture because the
indenture specifically contemplated the event and provided a remedy for it.

96.

JSM and Casurina do not stand for the proposition that the reasonable expectations of a

party with a contract are limited to the contract. The respondents agree that a contract is
certainly a source of reasonable expectations but it is, as many courts have pointed out, the
beginning of the analysis and not the end, as the Trial Judge held.76

iv)

QCA Decision Makes Good Policy Sense

97.

In addition to being consistent with Peoples and a long line of Canadian cases, the QCA's

decision also makes good policy sense.
98.

There is nothing unreasonable in asking a board to consider the interests of

Debentureholders in a plan of arrangement that advantages shareholders at the expense of
Debentureholders given that shareholders have benefitted for years from the presence of
Debentureholders. The Debentureholders enabled Bell to raise significant amounts of capital
without diluting the interest of BCE or its shareholders. This provided shareholders with higher
share prices and larger dividends.77

D.

Response to BCE's Arguments

i)

QCA Did Not Impose a Duty to Protect but Affmmed a Duty to Consider

99.

In assessing the correctness of the QCA judgment, it is important to establish clearly

what the QCA decided and what it did not.

76

See discussion at paras. 156 to 157 below.

'' Eugene F. Brigham, et al., Canadian Financial Management, 4th ed. (Toronto: Harcourt Brace & Company Canada, Ltd.,
1994) at 530,97 SCC BOA, Vol. IV, Tab 40
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100.

The QCA merely imposed an obligation to consider the interests of Bell and its

Debentureholders in an appropriate way.

It did not impose a duty to protect the

Debentureholders as the appellants wrongly suggest in their facta.
101.

Nowhere does the QCA speak of a duty to protect the interests of different types of

securityholders. The only duty the QCA applied is one to consider interests broader than those
of shareholders just as this Court did in Peoples,
102.

The QCA makes it abundantly clear that it may be impossible to protect the interests of

all securityholders and leaves it to the directors to decide which interests they will protect and to
what extent, if any:
[I061 Having regard to the finding of fact that the Plan adversely
affected the interests of a class of securityholder
(debentureholders), it was incumbent on the Board to look at their
interests with a view to examining whether it was possible to
alleviate or attenuate all or some of these adverse effects.
Could this have been accomplished? The answer is unknown
because the Board did not examine the issue. They operated on the
principle expressed in Revlon v. MacAndrews &Forbes Holdings."
[I231 The interests of the various securityholders are not
necessarily of the same weight. It is likely that the weight of the
interests of the shareholders, in the event of an LBO, is appreciably
higher than the weight of the interests of the debentureholders. In
other words, if there are benefits flowing from the contemplated
arrangement, the Court does not state that all the
securityholders are a priori on an equal footing, and that the
advantages have to be equally distributed. It is up to the board to
consider the relative weight and importance of the various
interests and in its best business judgment, to structure an
arrangement that takes into account, and to the extent reasonably
possible, satisfies the interests of the various ~ e c u r i t ~ h o l d e r s . ~ ~
[emphasis added]

'' QCA Judgment at para. 123,97 SCC Additional Record Documents, Vol. IV, Tab 92
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103.

The QCA Judgment acknowledges the entitlement of the Board to weigh the respective

interests, as a matter of business judgment, in whatever manner it deems appropriate, provided,
however, that the Board proceeds in accordance with an appropriate process. This is consistent
with previous Canadian case law.
104.

Courts have always reserved to themselves the ability to ensure that the board's decision-

making process complied with the board's obligations. As this Court put it in Peoples:
Courts are ill-suited and should be reluctant to second-guess the
application of business expertise to the considerations that are
involved in corporate decision making, but they are capable, on
the facts of any case, of determining whether an appropriate
degree of prudence and diligence was brought to bear in
reaching what is claimed to be a reasonable business decision
at the time it was made.79[emphasis added]

105.

Courts will defer to board decisions that are (i) made on an informed basis;80(ii) are the

product of diligent and scrupulous deliberations;"

and (iii) fall within a range of

reasonablenes~.~~
However, appellate authority is clear that the courts ought not to defer to
board decisions, where the "process by which the Board members came to make their decision
was seriously flawed."83
106.

In this case, the board did not bring to bear the appropriate degree of prudence and

diligence as this Court required in Peoples because it failed to consider the imposition of the
Acquisition Debt on Bell from any perspective other than that of its sole shareholder, BCE.
Moreover, it failed to even consider whether any steps could be taken that would alleviate the
harm suffered by Debentureholders.

79 Peoples Department

Stores (Trustee oii v. Wise, 120041 3 S.C.R. 461 at para. 67.97 SCC BOA, Vol. 111, Tab 22
,

,

>..

J., ~ w ~ ~ B . L . (3dj34
R.
(ant. c.A.), 97 scc BOA, VOI, 111, ~ a b 3 4
82 Peoples Department Stores (Trustee ofj v. Wise,[2004] 3 S.C.R. 461 at para. 67,97 SCC BOA, Tab 22
83 UPM(Court of Appeal, para 7), 97 SCC BOA, Vol. 111, Tab 34 and QCA Judgment at para. l08,97 SCC Additional Record
Documents, Vol. VI, Tab 114
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ii)

Peoples is Mandatory, Not Permissive

107.

BCE claims that the obligations this Court imposed on directors in Peoples to consider

interests other than those of shareholders when determining what is in the best interests of the
corporation were permissive, not mandatory.
108.

BCE's submission misses the point. Even if Peoples' statements about directors' duties

were permissive, (which the Contesting Debentureholders submit they are not), the Board still
acted improperly because it precluded itself fiom considering the respondents' interests by
proceeding on the assumption that it was impermissible to do so. Even if Peoples created a
permissive duty, a board would still have to consider whether to entertain debentureholder
interests in order to act on an informed basis.
109.

That said, there is nothing permissive in the language this Court used in Peoples. This

Court's language was mandatory:
It is clear that the phrase the "best interests of the corporation"
should be read not simply as the "best interest of the

shareholder^."^^

The interests of the corporation are not to be confused with the
interests of creditors or those of any other stakeholder^.^^
[emphasis added]
iii)

Insolvency versus Change of Control Situation

110.

BCE suggests that the QCA erred in applying the duties of directors as formulated in

Peoples because Peoples arose in an insolvency context, not in a change of control transaction.
This is a distinction without a difference. Peoples is based on the wording of the CBCA. That
language does not change with the circumstances of the corporation.
111.

SS

This Court anticipated BCE's argument in Peoples and rightly rejected it, holding :

Peoples Deparimenl Stores (Trustee ofj v. Wise, [2004] 3 S.C.R. 461 at para. 42,97 SCC BOA, Vol. Ill, Tab 22
Peoples Department Stores (Trustee ofl v. Wise, [2004] 3 S.C.R. 461 at para. 43,97 SCC BOA, Vol. 111, Tab 22
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The various shifts in interests that naturally occur as a
corporation's fortunes rise and fall do not, however, affect the
content of the fiduciary duty under s. 122(l)(a) of the CBCA. At
all times, directors and officers owe their fiduciary obligations to
the c ~ r p o r a t i o n . ~ ~
112.

The idea of a shifting duty is yet another concept that BCE seeks to import from

Delaware law.
113.

Under Delaware law directors can, under normal circumstances, take non-shareholder

interests into account.87 Where, however, the company is subject to an auction, the board's
duties change significantly under Delaware law. In Revlon, the Court described the shifting duty
as follows:
The duty of the board has thus changed from the preservation of
Revlon as a corporate entity to the maximization of the company's
value . .. for the stockholders' benefit. This significantly altered
the boards' responsibilities...

Such a focus (on non shareholder interests) was inconsistent with
the changed concept of the directors' responsibilities at this
stage.88[emphasis added]
114.

In addition to being consistent with Peoples, the QCA's rejection of shifting duties is also

consistent with Canadian takeover cases.

115.

By way of example, in Maple Leaf Foods Inc. v. Schneider C ~ r p . 'the
~ Ontario Court of

Appeal dealt with competing bidders for Schneider Corporation. The board took steps to
facilitate the lower priced bid because the majority shareholders, who were also directors,
preferred the lower bidder's approach to:

8"eqples

Depnutment Stores (Trustee oj) v. Wise, [2004] 3 S.C.R. 461 at 482,97 SCC BOA, Vol. 111, Tab 22
Inc. v. MACAndrew & Forbes Holdings Inc. 506 A. 2d 173 (Del. Sup. Ct. 1986) at 182,97 SCC BOA, Vol. 111, Tab 29
Revlon Inc. 1. A44C Andrew & Forbes Holdings Inc. 506 A. 2d 173 (Del. Sup. Ct. 1986) at 182, 97 SCC BOA, Val. 111, Tab 29
89 (1998), 42 O.R. (3d) 177 (Ont. C.A.), 97 SCC BOA, Vol. 11, Tab 15
"Revlon
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the continuity of employment for Schneider's employees, the
welfare of suppliers, and the relationship with its customers.90
116.

In these circumstances, both the lower court and the Ontario Court of Appeal rejected any

suggestion that the directors had fallen short of any duty to maximize value. In response to the
Revlon arguments raised by the applicants in that case, the Ontario Court of Appeal held:
Revlon is not the law in ~ n t a r i o . ~ '
117.

This approach is consistent with the broad degree of freedom that Canadian courts grant

to directors. Provided they follow a proper process and consider the interests they are required to
consider, directors can balance those interests in the way they best see fit. Canadian courts have
refused to establish rules that dictate to directors how and when they are to balance interests.
The QCA decision is perfectly consistent with this freedom. Ironically, it is BCE and Bell who
argue here that their directors should not be given the freedom to balance interests but that the
Court should dictate how various interests are to be balanced.
iv)

No Conflict Concerning the Duty to Maximize Shareholder Value

118.

Contrary to the appellants' suggestions, the QCA decision does not conflict with other

Canadian cases concerning the duty of directors to maximize shareholder value in change of
control transactions.
119.

There is no issue that directors have a duty to maximize value on a change of control

transaction. Many Canadian courts have recognized this. The issue is whether the duty to
maximize value is an overriding one that makes it impermissible for the board to consider other
interests. Canadian courts have made it clear that the duty is not an overriding one that prevents
directors from taking other interests into account.

Maple LeafFoods Inc. v. Schneider Corporation (1998), 42 O.R. (3d) 177 at 187 and 194 (Ont. C.A.), 97 SCC BOA, Vol. 11,
Tab 15
Maple Leaf Foods Inc. v. Schneider Corporation (1998), 42 O.R. (3d) 177 at 199 (Ont. C.A.), 97 SCC BOA, Vol. 11, Tab 15
'O
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120.

As noted above, in Maple LeafFoods, the Ontario Court of Appeal found that it was

appropriate for a board to take into account the interests of employees, suppliers and customers
on a change of control transaction and to accept a lower priced bid that was thought to be more
responsive to those needs.92
121.

The Ventas9' case that the appellants claim conflicts with the QCA decision simply does

not. In Ventas, the Ontario Court of Appeal, like the QCA, rejected the overriding nature of
Revlon, stating:
It is not necessary - nor would it be wise, in my view, to go so far
as HCPI suggests this court might go, and adopt the principle
gleaned from some American authorities, that the target vendor can
place no limits on the directors' right to consider superior offers
and that any provision to the contrary is invalid and
~nenforceable.~~
In other words, the directors' duty to maximize value is not unlimited as it is in American

authorities like Revlon.

E.

The Board Did Not Consider the Interests of Bell or the
Debentureholders

122.

The appellants now argue that the board did in fact take the debentureholders' interests

into account and complain that the QCA ignored this.

123.

This is simply an attempt to re-argue their case on a different theory. Recall that BCE

began its trial factum by claiming it was impermissible to consider debentureholder interests and
that the Board would be at risk of a law suit by shareholders if it did so. The proposition that the

I2
Maple

Leaf Foods Inc. v. Schneider Corporalion (1998), 42 O.R. (3d) 177 at 199 (Ont. C.A.), 97 SCC BOA, Vol. 11, Tab 15
Ventas Inc. v. Sunrise Senior Living RealEstale Investment Trust (2007), 85 O.R. (3d) 254 (C.A.), 97 SCC BOA, Vol. 111, Tab
35
Ventas Inc. v. Sunrise Senior Living Real Estate Investment Trust (2007), 85 O.R. (3d) 254 at 271 (C.A.), 97 SCC BOA, Vol.
111, Tab 35
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Board considered the interests of Bell and its debentureholders is simply not supported by the
evidence.
124.

In paragraph 30 of its facturn, BCE cites certain affidavits to suggest that

debentureholders' interests were taken into account. This argument is marred by three fatal
flaws. First, the affidavits on which BCE now relies, make it clear that the board did not
consider the interests or expectations of Debentureholders but considered only their contractual
rights:95
O'Neill Affidavit - "In their deliberations, the SOC and Board
were mindful of the contractual rights of the Debentureholders.. ."
Sabia Affidavit - "The Board.. .was mindful of the rights of those
who owned debentures.. ."
Vanaselja Affidavit "The proposed transaction complies with the
terms of the 1976,1996 and 1997 Trust Indentures.
-

The Board's resolution approving the Arrangement
"AND
WHEREAS.. ..the terms of the Arrangement comply with the
terms of the indentures.. .n96
-

125.

Second, Michael Sabia made it clear on cross-examination that whatever consideration

the board gave to the interests of Bell or its debentureholders was given under the misguided
understanding that the duty of the directors of Bell was to act solely in the interests of BCE. (see
para. 72 above)

IS
Affidavit

of Michael Sabia sworn November 8,2007, p. 17, bolded heading before para. 66 and paras. 68,69, 72 and 73(a), 97
SCC Additional Record Documents, Vol. IV, Tab 94; Affidavit of Thomas O'Neill sworn November 8,2007 at para. 16(a) and
(c), 97 SCC Additional Record Documents, Vol. IV, Tab 93
Affidavit of Thomas C. O'Neill sworn November 8, 2007 at paras. 16-18,97 SCC Additional Record Documents, Vol. VI, Tab
117; Affidavit of Michael Sabia sworn November 8,2007 at paras. 66-74,97 SCC Additional Record Documents, Vol. VI, Tab
119; Affidavit of Siim A. Vanaselja sworn November 9,2007 at paras. 173-183; 97 SCC Additional Record Documents, Vol.
V1, Tab 120; Minutes of Meeting of the BCE Board dated June 29,2007, p. 225,97 SCC Additional Record Documents, Vol.
VIII, Tab 128

"
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126.

Third, the Trial Judge found as a fact that the board considered the "rights" of the

Debentureholders and not their "intere~ts."~~
127.

The Appellants also now argue that the Board considered suggestions put forward by the

debentureholders in a meeting between Mr. Pattison and Mr. Mamdani but that the only idea
Mr. Mamdani had was to "take money from the shareholders and give it to the
debentureh~lders."~~
This significantly mischaracterizes the evidence. Mr. Pattison received a
telephone call from his relationship manager at Phillips, Hager & North who asked him if he
would meet with Mr. Mamdani. Mr. Pattison agreed and a brief meeting with Mr. Mamdani
followed. Mr. Pattison was not meeting at the request of, or direction of, the board but was
meeting as a favour to his personal investment advisor.

During this brief encounter,

Mr. Mamdani did not suggest that BCE take money away from shareholders and give it to
Debentureholders.

Instead, Mr. Mamdani suggested that the Purchaser could refinance the

respondents' debentures on favourable terms. This would not result in any increase to Bell's net
debt or loss to shareholders. Mr. Mamdani confirmed this in a letter to Mr. Pattison immediately
following the meeting.99 While Mr. Pattison reported the encounter to Ms. Kaufman, the Chair
of BCE's Strategic Oversight Committee, Ms. Kaufman admitted on cross-examination that the
matter was not raised with the board and the board never considered having discussions with the

debenture holder^.'^^

As Ms. Kaufman put it:

We explained [in the standard reply letters sent to the
Debentureholders] that we intended to honour the contractual
commitments we had with them. We had assured ourselves as a
committee and as a Board that we would be treating the
bondholders according to the agreements that they had
contractually entered into. There was no further negotiation
or discussion necessary at that point.'0' [emphasis added]

"Trial Judment of Silcoff J. in 76/96 Onoression
Remedv. at .mra. 199.97 SCC Additional Record Documents, Vol. IV, Tab 91
..
" BCE
Factum at para. 30(c)
Letter from Hanif Mandani to Jim Pattison dated May 28, 2007,97 SCC Record, Vol. 11, Tab 49
loo Cross-Examination of Donna Icaufman, December 14,2007, Qs. 132-135.97 SCC Record, Vol. 11, Tab 50
l o ' Cross-Examination of Donna Kaufman, December 14,2007, QS. 134-135,97 SCC Record, Vol. 11, Tab 50

"

SCC

36

97 Respondents' Facturn
Statement of Argument

128.

The appellants then cite three other alleged instances of the board taking Debentureholder

interests into account. First, they cite the insolvency certificate to be delivered on closing. The
insolvency certificate is clearly not evidence of the board taking Debentureholder interests into
account. The record refers to the fact that an insolvency certificate "with qualifications" will be
delivered on closing. The certificate has not yet been delivered and is not in the record. The
certificate is not being produced to benefit Debentureholders but to protect directors who can
avoid personal liability in certain circumstances if they rely in good faith on "a report of a person
whose profession lends credibility to a statement made by the professional person."'02

129.

Second, BCE and Bell claim that the board "also considered whether it was possible to

attenuate the adverse impact that the transaction would have on the ~ebentureholders."'~~
Although they make this statement in their factum, they provide no evidentiary support for it and
for good reason: none exists. While the board did examine "possible alternatives to enhance
shareholder value," the object of doing so was not to take the interests of the Debentureholders
into account but to determine whether shareholders would obtain higher value by pursuing Bell's
current business plan or by selling in a leveraged buyout.Io4
130.

Third, the Purchaser suggests that Debentureholder interests are being taken into account

by providing some of the debentures withparipassu security with the Acquisition Debt. Thls is
not evidence of taking Debentureholder interests and expectations into account but is required by
the trust indentures. Moreover, the downgrades to junk grade status already take that security
into account. Nor does this address the prejudice to the Debentureholders. At the moment the
Debentureholders have access to all of the assets of Bell and its subsidiary which are, for
practical purposes, unencumbered.

If the Plan of Arrangement is approved, the

Debentureholders would lose access to any of the assets of Bell's subsidiaries because they
would burdened with full security for the Acquisition Debt. The Debentureholders would now

102

CBCA, s. 123(S)(b), 97 SCC Additional Book of Authorities, Vol. VI, Tab 127
SCC Facturn at para. 77(f)
'04 ~ i c h a e Sahia
l
Affidavit at para. 48, 97 SCC Record, Vol. V1. Tab 119
lo3
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be restricted to looking only to the assets of Bell (not its subsidiaries), and now would be sharing
those assets with the Acquisition Debt.

F.

Trial Judge's Reliance on Revlon is an Overriding Error that Infected
His Assessment of the Evidence

131.

In their facta, the appellants allege that the Trial Judge made a finding of fact to the effect

that the Plan was fair and reasonable and that such a finding cannot be overturned in the absence
of palpable and overriding error.
132.

This Court has made it clear that findings of fact can be overturned where the finding is a

product of a mis-characterization of a legal test which has infected or tainted the Trial Judge's
factual

conclusion^.'^^

133.

The Trial Judge's incorporation of the Revlon duty into Canadian law is precisely this

type of error.
134.

The Trial Judge noted that the duties of directors under s. 122(1) of the CBCA:
"form an analytical 'starting point' for any consideration of equity
in the matters complained of."'06

135.

The Trial Judge's conclusion that directors have an overriding duty to maximize

shareholder value completely infects his findings about the fairness of the Plan. If directors do in
fact have an overriding duty in favour of shareholders, then the Plan is fair if it maximizes
shareholder value no matter how much it prejudices debentureholders.
136.

The QCA noted that by applying Revlon:

Housen v. Nikolaisen, [2002] 2 S.C.R. 235 at 254,257-258 and 260,97 SCC Additional Book of Authorities, Vol. VI, Tab.
124
'06 Trial Judgment of Silcoff J, in 76196 Oppression Remedy at para. 124,97 SCC Additional Record Documents, Val. VI, Tab
113
lo'
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...the trial judge erred and concluded his assessment of the conduct
of the SOC and the Board and the fairness of the plan from an
erroneous perspective.'07
Since the trial judge did not assess the issue according to the
applicable principles as enunciated in Peoples, his erroneous
approach could not lead to a proper evaluation of the fairness and
reasonableness of the plan. In the circumstances, deference is not
due to the evaluation of the trial judge, and the court must perform
its own asse~sment.'~~

Issue 2 - In assessing the fairness of the Plan of Arrangement, is the Court
limited to considering the parties' legal rights or is fairness assessed by
looking to more than legal rights?
137.

The appellants' argument on this issue raises two questions:
(a)

Should fairness be assessed by reference to parties whose interests
are affected even though their legal rights are not being altered?

(b)

Should fairness be assessed by looking at more than legal rights?

A.

Should Fairness be Assessed by Reference to Parties whose Interests are
Affected?

138.

BCE argues that the fairness of a plan of arrangement is to be assessed only by reference

to those whose rights are being altered or arranged.
139.

BCE is precluded from mounting an appeal on this issue. The Trial Judge held that he

would assess the Plan's fairness v i s - h i s the Debentureholders because they were affected by
the Plan even though their rights were not being altered or arranged.Io9

QCA Judgment at para. 102, 97 SCC Additional Record Documents, Vol. VI, Tab 114
QCA Judgment at para. 109, 97 SCC Additional Record Documents, Vol. VI, Tab 114
l o 9 Trial Judgment of SilcoffJ. in Motion for Final Order at paras. 151 and 154,97 SCC Additional Record Documents, Vol. VI,
Tab113
'07
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140.

BCE did not appeal from this finding and is therefore precluded from raising it in this

Court.
141.

Both the Trial Judge's and the QCA's judgments are consistent with well-accepted, long-

standing case law. In Re Canadian ~ a c i ~ i c ,Justice
"~
Austin, as he then was, rehsed to approve
a plan of arrangement at the request of preferred shareholders whose rights were not being
altered or arranged but whose interests were affected by the Plan. In that case, preferred
shareholders complained that Canadian Pacific wanted to spin off real estate assets into a
subsidiary in which common shareholders would be given shares but preferred shareholders
would not. The spin off was not prohibited by the terms of the preferred shares. The preferred
shareholders complained that the spin off would have diminished the amount of revenue
available from which to pay them dividends. Justice Austin refused to approve the plan even
though the preferred shareholders were collectively entitled to an annual dividend of $596,000
and the corporation's average income (after netting out the effect of the plan of arrangement)
during each of the five years preceding the proposed plan was $430 million. Although the
impact on preferred shareholders was small, it remained unfair.
142.

The result in Re Canadian Paczjc is also consistent with the overwhelming body of

Canadian corporate case law which holds that fairness should be assessed, not by reference to
legal rights but by reference to the parties' interests and expectations.

B.

Should Fairness be Assessed by Looking to More than Legal Rights?

i)

The Trial Decision

143.

The Trial Judge, in approving the Plan of Arrangement, addressed the interests of

Debentureholders solely by equating those interests to their legal rights. BCE is simply wrong
when it states in paragraph 74 of its factum that the "Trial Judge found correctly that the SOC the

'I0 (1990), 73 O.R. (2d) 212,97 SCC BOA, Val. 111, Tab 25. See also Re BATlndusluies PLC, [unreported] September 3, 1998
(Eng. Ch.D.), 97 SCC BOA, Vol. 111, Tab 28 where a tobacco company was undergoing an arrangement and the Blue Cross was
allowed to contest the plan of arrangement because it wanted to bring a claim against the corporation in the United States.
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board

of BCE had

considered the interests and reasonable expectations of the

debentureholders...rather than just their legal rights."

While the Trial Judge distinguishes

between interests and rights throughout his reasons, his finding of fact about the Board's
consideration is quite specific:
[I991 There is no serious evidence that the rights of the contesting
debentureholders were disregarded by this BCE board, let alone
unfairly disregarded. On the contrary, the evidence discloses that
their rights were in fact considered and evaluated."'
144.

The Trial Judge found that the board was correct in looking only at the Debentureholders'

legal rights because:
[165] Their reasonable expectations must be assessed on an
objective basis and, absent other compelling reasons, must derive
from the trust indentures themselves and the relevant
prospectuses issued in connection with the debt offerings in
question."2
145.

In coming to this conclusion, the Trial Judge failed even to refer to the Canadian fairness

cases cited to him. He instead relied on the New York decision of Metropolitan Life v. R.J.R.
IVabisco1I3which dismissed a claim by debentureholders based on New York contract law and its
parole evidence rule.
146.

In other words, in interpreting the scope of fairness considerations under the CBCA, the

Trial Judge let himself be guided by American contract law rather than by the CBCA and the
jurisprudence under it. This completely ignores this Court's reminder in Peoples that the

"' Trial Judgment of Silcoff J. in 76196 Oppression Remedy at para. 99, 97 SCC Additional Record Documents, Vol. VI, Tab
113
Trial Judgment of Silcoff I. in 76196 Oppression Remedy at para. 165,97 SCC Additional Record Documents, Vol. VI, Tab
113
' I 3 MerropoliranLife 1,. RJR Nabisco, 716 (F. Supp.) 1504 (U.S. S.D.N.Y. 1989), 97 SCC BOA, Val. 11, Tab 17
'I2
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"Canadian legal landscape with respect stakeholders is unique" and that the CBCA grants the
broadest rights to corporate stakeholders of any common law juri~diction."~
ii)

The QCA Decision

147.

The QCA rejected the contention that considerations of fairness vis-a-vis the

debentureholders were limited to the terms of the trust indentures and noted that the board
proceeded on an erroneous basis in so ho~ding."~The QCA specifically noted:
Besides looking to the contractual rights flowing from the trust
indentures, the board should have considered the interests
(including reasonable expectations of the debentureholders).lt6
iii)

The QCA is Clearly Right: Fairness Means More than Contractual Rights

148.

The QCA's finding that the interests and reasonable expectations of the Debentureholders

need to be considered in assessing the fairness of a plan of arrangement is unassailable. The
QCA correctly noted that both sections 192 (the Plan of Arrangement section) and 241 (the
oppression provisions) "are measures that Parliament designed to assure fairness in the conduct
of the affairs of a c~rporation.""~
149.

Since it is well-established that a plan that is oppressive cannot be fair, the QCA rightly

looked to the oppression provisions of the CBCA and the case law under it to develop further
benchmarks of fairness.
150.

The oppression provisions in section 241 of the CBCA provide complainants with a

remedy where there has been conduct:

'I4~ e f e r r i n
to~the oppression remedy, Peoples Department Slores (rrusree 08v. Wise, [ZOO41 3 S.C.R. 461 at para. 484, 97
SCC BOA, Vol. 111, Tab 22
' I 5 OCA Judement at oara. 98.97 SCC Additional Record Documents. Vol. IV. Tab 92
" 6 ~ C Judgment
A
at para. 10'3,97 SCC Additional Record ~ o c u m e n i sVol.
,
VI, Tab 114
QCA Judgment at para. 77,97 SCC Additional Record Documents, Vol. IV, Tab 92

-

"'
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that is oppressive or unfairly prejudicial to or that unfairly
disregards the interests of any security holder, creditor, director or
officer.. . ' I 8 [emphasis added]
151.

Courts throughout Canada have long recognized that the CBCA's reference to interests

is intentional and means that courts are required to look to more than just the legal rights of a
party:
in choosing to speak of the interests rather than the rights of the
security holder, creditor, officer or director, the legislature clearly
intended the courts to look beyond those legal rights to which
complainants might have [sic], and to consider questions of
equity.'I9 [emphasis in original]
L'article 241 doit &tre interpret6 largement "pour reflbter
l'intention du legislateur d'assurer le rkglement de conflits
intracorporatifs sur la base de principes d'bquitk, plut6t que
d'adhkrence B des droits j ~ r i d i ~ u e s . " ' ~ ~
L'article 241 vise en effet ii sauvegarder les "inter&tsmdu
plaignant, et non pas uniquement et strictement ses "droits ,,.I21
152.

In Baril c. Industries Flexart ltieLZ2
the QCA favourably adopted the following statement

from Martel:
C'est pourquoi un geste tout B fait legal de la sociktk peut donner
quand m6me ouverture au recours, s'il viole les 'attentes legitimes'
d'un actionnaire ; ce n'est pas sa legalite qui est determinante, mais
son effet i n j u ~ t e . ' ~ ~

' I 8 Section

241(2) of the CBCA, 97 SCC BOA, Vol. IV, Tab 51
WestfairFoods Ltd v. Watt 11990) 106 A.R. 40 1O.B.) at 51-52. affd 79 D.L.R. 14th) 48 (Alta. C.A.):
,. leave to anneal to the
~ u ~ r e Court
m i of Canada refuskd, [l992] 1 w . w . ~i x v ' ( ~ . ~ . ~ . ) ,SCC
9 7 BOA, V ~ I IV,
. ~ a 36b
Baril c. Industries Felxart /tie (2003), 23 C.C.E.L. (3d) 155 at para. 144 (Que. C.A.), 97 SCC BOA, Vol. I, Tab 2, citing
s
&
Maurice Martel and Paul Manel, "La compagnie au Qutbec," Vol. 1. Les asuects
. .iuridiques, Montrkal, ~ d i t i o n Wilson
Lafleur, 2002, p. 31-30.1,97 SCC BOA, V O IV,
~
~ a 43
b
Baril c. Industries Felxan Ithe (2003). 23 C.C.E.L. 13d) 155 at nara. 146 1Oue
~.C.A.).,.97 SCC BOA. Vol. 1. Tab 2
(2003), 23 C.C.E.L. (3d) 155 ( ~ u ed. : ~ . ) 97
, SCC BOA, Vol. i, Tab 2
Although the quotation refers to the reasonable expectations of a shareholder, it is undisputed that the section applies with
equal force to debentureholders because they are included in the definition of securityholder under the CBCA. Baril c. Industries
'I9

..
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153.

The Manitoba Court of Appeal has come to similar conclusions:
Illegality and oppression are two entirely different concepts and
oppressive actions can be, and are probably most times, legal
actions.lZ4[emphasis added]

154.

To determine whether a party's interests have been unfairly disregarded, courts in

Canada have consistently looked to the reasonable expectations of the parties.'25
155.

Reasonable expectations recognizes that, as Crhe and Rousseau put it:
Sous l'angle de l'analyse kconomique du droit, tel qu'expliquk au
premier chapitre de cet ouvrage, la socihth par actions est
envisaghe comme un r6eau d'ententes entre diverses
constituantes, c'est-a-dire un ensemble de contrats explicites et
implicites caracthrishs par des attentes et des comportements
rhciproques qui ont pour but de promouvoir les intirsts mutuels
des intervenants dans la rkalisation d'un bknkfice c o m m ~ n . ' ~ ~
[emphasis added]

156.

Similarly, it is broadly accepted that courts can and should look to more than the written

agreements between parties when assessing their reasonable expectations. As the Alberta Court
of Appeal put it:

Felxart /tie (2003), 23 C.C.E.L. (3d) 155 at para. 146 (Que. C.A.), 97 SCC BOA, Vol. I, Tab 2, citing Maurice Martel and Paul
Martel, "La compagnie au QuCbec," Vol. 1, Les aspects juridiques, Montrkal, Editions Wilson & Lafleur, 2002, p. 31-46,31-48
and 31-49,97 SCC BOA, Vol. IV, Tab 43. See also Raymonde Cr&e and St6phane Rousseau, Droit des sociitispar actions,
Principes fondamentaux (Montrkal, Editions ThCmis, 2002) at 753,97 SCC BOA, Vol. IV, Tab 41
~eievsteinandFishman Medical Corp. v Costas Ataliotis, [2007] M.J. No. 427 at para. 40 (C.A.), 97 SCC BOA, Vol. I, Tab
7. See also Wright v. DonaldS. Montgomery Holdings Ltd. (1998), 39 B.L.R. (2d) 266 at 272-273 (Ont. Gen. Div.), per
Sedgwick J., 97 SCC BOA, Vol. IV, Tab 38; Keho Holdings Lfd. v. Noble (1987), 38 D.L.R. (4th) 368 at 374 (Alta. C.A.), 97
SCC BOA, Vol. 11, Tab 12; Aquino v. First Choice CapifolFundLtd.,[I9971 3 W.W.R. 143 at 150 (Sask. C.A.), 97 SCC BOA,
Vol. I, Tab I
QCA Judgment at paras. 69,71 and 113,97 SCC Additional Record Documents, Val. IV, Tab 92. See also Ebrahimi v.
Westbourne Galleries Ltd, [I9721 2 All E.R. 492 at 499-500 (H.L.), 97 SCC BOA, Vol. 1, Tab 5; Ban1 c. Industries Flexart ltie
(2003). 23 C.C.E.L. (3d) 155 at para. 146 (Que. C.A.), 97 SCC BOA, Vol. I, Tab 2; Paul Martel, Pvicis de droioil sur les
(N.S.S.C.), 97 SCC BOA, Vol. 11, Tab 10; Weitfair Foods Ltd. v.-watt (1991), 79 D.L.R. (4th) 48 at 54 ( ~ l t ac.A:),
.
leave to
appeal to the S.C.C. refused (l991), [I9921 1 W.W.R. lxv (S.C.C.), 97 SCC BOA, Vol. IV, Tab 37
'*%aymonde Cr&teand Stbphane Rousseau, Droit des sociitispar actions, Principes fondamentaux (Montrkal, ~ d i t i o n ThCmis,
s
2002), 97 SCC BOA, Vol. IV, Tab 41
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I emphasize that all of the words and deeds of the parties are
relevant to an assessment of reasonable expectations, not
necessarily only those consigned to paper, and not necessarily
those made when the relationship first arose.Iz7
157.

In Harbevt v. ~ a l p i n e , " ~the Associate Chief Justice of Nova Scotia noted in a case

dealing with the reasonable expectations of debentureholders that the court is:
not restricted solely to the documents of the deal but must consider
all relevant evidence to determine the reasonable expectations of
the parties on an objective basis.'29
iv)

Overriding Error

158.

As noted above, the Trial Judge came to the conclusion that the Plan was fair to the

Debentureholders by relying on a New York contract case which held that Debentureholders
were restricted to the rights under their debenture. Thls is an overriding error of law which
infected the Trial Judge's determination of fairness.

It goes without saying that, if the

debentureholders are limited to their contractual rights, the Plan of Arrangement is fair if it does
not breach those contractual rights, no matter how much it prejudices debentureholders.

159.

The way in which the Trial Judge's reliance on New York case law and contractual rights

infected his view of fairness is perhaps best demonstrated by the Trial Judge's treatment of the
increased financial risk to the debentureholders.
160.

Although the Trial Judge acknowledged that the plan of arrangement "will no doubt

expose the contesting Debentureholders to an increased risk of defa~lt""~he dismissed the
debentureholders' arguments on vulnerability not by discussing the case law, but by finding that:

12' Westjair Foods v. Watt (1991), 79 D.L.R. (4th) 48 at 54 (Alta. C.A.), 97 SCC BOA, Vol. IV, Tab 37; Greenlight v. Stronach
(2006), 22 B.L.R. (4th) l l at para. I9 (Ont. S.C.J.), 97 SCC BOA, Vol. 1, Tab 9; Themadel Forrndation v. Third Canadian
Investment Trust Ltd (1998), 38 O.R. (3d) 749 at 753 (Ont. C.A.), 97 SCC BOA, Vol. 111, Tab 33
12' (2005), 7 B.L.R. (4th) 76 (N.S. S.C.), 97 SCC BOA, Vol. 11, Tab 10
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the Contesting Debentureholders should gain some comfort from
the fact that Purchaser Parties are all experienced, sophisticated
private equity 'players' with proven track records. They will be
investing approximately $7.8 billion of their own money to acquire
the shares of BCE.'~'
161.

This is completely irrelevant. The only thing that the Trial Judge's "comfort" goes to is

that the funds used by the purchasers and lenders come from capital pools that are substantially
more risk tolerant than is the capital the Debentureholders invested in Bell. The fact that the
purchaser or certain lenders might be willing to devote a portion of their capital to a junk grade
investment is irrelevant to the fairness of imposing junk grade risks on the Debentureholders
without the appropriate consideration of their interests.

v)

Vulnerability Cases

162.

In coming to his conclusions, the Trial Judge ignored three critical Canadian cases which

the QCA cited: Harbert, Canadian Paczjk and Palmer; which hold that it is unfair to expose a
class of securityholders to increased vulnerability or risk.I3' This is the case even where there
are no covenants that prohibit the corporation from incurring those risks.
163.

Two of these cases, Harbert and Palmer, involved oppression where the standard to

which a corporation is held is lower than the standard of fairness required under a Plan of
Arrangement, as indicated by the QCA and referred to in paragraph 53 above.
164.

In Harbert Distressed Investment Masterfund Ltd. v. Calpine Energy Finance ULC, the

Nova Scotia Supreme Court dealt with a complaint by debentureholders under the following
corporate structure:

"' Trial Judgment of SilcoffJ. in 76196 Oppression Remedy at para. 185,97 SCC Additional Record Documents, Vol. V1, Tab
113
'" QCA Judgment at para. 111, footnote 72,97 SCC Additional Record Documents, Vol. IV, Tab 92
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Calpine

E5
Finance I1

(Power plant)

165.

In Havbert, the applicants purchased debentures in Finance 11, a wholly owned subsidiary

of Calpine. The debentures were guaranteed by Calpine and were used to pay off a bank loan
that the Finance I1 had incurred. The proceeds of the bank loan had earlier been advanced to
CCRC, another Calpine subsidiary, to help buy a power plant. CCRC later sold the power plant
and tried to dividend the proceeds to Calpine.
166.

The debentureholders brought an oppression claim and argued that the proceeds of sale

should be paid to Finance 11. The court agreed, even though the trust indenture contained no
reference to the power plant, contained no reference to the fact that funds generated from the sale
of the debentures would be used to help pay for the power plant, and did not give the
debentureholders any security over the power plant.
167.

The respondent argued, like the appellants do here, that the debentureholders' rights were

limited to receiving interest and principal on maturity. Since there was no imminent danger of
default, the respondent argued that the debentureholders had no complaint. The court rejected
thls analysis by looking to the increased vulnerability to which the debentureholders were
exposed after the proposed transaction, noting:
In my view, it is unnecessary for the Applicants to prove that the
Respondents will be unable to respond to the bonds in order to
succeed with a remedy under [the oppression provisions of the
statute]...
The Respondent companies have already unfairly disregarded the
interests of the Finance I1 bond holders. As indicated above, their
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actions have left the bond holders in a more vulnerable
position than would otherwise be the case if CCRC preserved
and protected its assets and Finance I1 enforced its rights under the
Term Debenture. It is unnecessary to wait and see if the obligations
to the bond holders are actually met when the bonds mature. The
unfair conduct has already occurred.'33
168.

Re Canadian PaczJic discussed at paragraph 141 above provides a further example of

how courts see the increased vulnerability of securityholders as unfair in the context of a plan of
arrangement. Even though preferred shareholders were entitled to a collective dividend of only
$596,000 and the corporation would have had annual revenues of $430 million if the plan were
approved; the court still rehsed to approve a plan that would have spun off assets and reduced
the corporation's asset and revenue base. The court viewed this increased risk, though small, as
unfair.
169.

A fairness standard of this sort is simply the price of a judicial blessing. This is not

necessarily to say that corporations cannot accomplish the same commercial ends through other
deal structures. It is simply to say that if they want a judicial blessing, they must be fair.
170.

In Palmer v. Carling O'Keefe Breweries of Canada ~ t d . , the
' ~ Ontario
~
Divisional Court

found that the imposition of acquisition debt on a corporation after a leveraged buyout served no
valid business purpose of the corporation and was oppressive to the remaining securityholders.
171.

Palmer involved the takeover of Carling O'Keefe, a Canadian brewery in an LBO. The

preferred shareholders of Carling, who had not been bought out, claimed oppression because
they were now preferred shareholders in a company with substantially more debt than before.

133 ~ a r b e r Distressed
t
Investment Master Futld, Ltd. v. Calpine Canada Energy Finnnce II ULC (2005), 7 B.L.R. (4th) 276 at
paras. 144 and 146 (N.S.S.C.), 97 SCC BOA, Vol. 11, Tab 10. The decision also makes reference to Article 4.1 of the Finance I1
Trust Indenture which provides that "the issuer shall diligently conduct its business in a proper and efficient manner so as to
preserve and protect its business and assets." To the extent that this provision compels Finance I1 to demand funds from CCRC,

. Tab 56. See also Emco Ltd v. ~ k a Insurance
n
Society o/'danton; Ltd. (l987), 58 O.R. (id) 42dat 427
SCC BOA, ~ b l111,
(C.A.), leave dismissed 61 O.R. (2d) 192 (C.A.), 97 SCC BOA, Vol. I, Tab 6 both of which are quoted at para. 86 above.
'34 (1989), 67 O.R. (2d) 161 (Div. Ct.), 97 SCC BOA, Vol. 11, Tab 19
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172.

In Palmer, the ultimate purchaser, a large, financially powerful multi-national, had

guaranteed both the acquisition debt and all obligations to preferred shareholders. As a result of
that guarantee, the credit rating associated with the preferred shares improved.
173.

The court found in favour of the preferred shareholders because Carling received nothing

in return for the acquisition debt and because the acquisition debt served no valid business
purpose for Carling:
There was no legitimate corporate purpose of Carling O'Keefe for
causing it to assume the acquisition debt of [the acquiror]. The
marrying of the debt and operating revenues was done for the
exclusive benefit of [the purchaser] and to the prejudice of the
interest of preference shareholders in Carling ~ ' ~ e e f e (p.
."~
172)
174.

The Plan of Arrangement before this Court provides an even more compelling case for a

finding of unfairness than the facts in Palmer did. In Palmer, credit ratings improved and the
risk of default decreased. In the case before this Court, credit ratings would decrease and the risk
of default would increase.

C.

The Conditional Appeal

175.

The 97 Debentureholders have filed a conditional application for leave to cross-appeal

which was granted. The Debentureholders do not believe a cross-appeal is necessary. It has
been included solely because of the positions the appellants took in the courts below. The
Debentureholders' complaints about the fairness of the plan involve conduct of both BCE and
Bell. The appellants took the position at trial that Bell's conduct could not be put at issue
because Bell was not a party to the Plan of Arrangement proceeding and could not be joined as a
party. The Trial Judge agreed. As a result, the Debentureholders filed a separate proceeding
against Bell and BCE under the oppression remedy provisions of the CBCA. It raised the same
complaints and sought the same relief as the Debentureholders seek in the Plan of Arrangement.

'" Palmer v. Carling OSKeefeBreweries of Canada Lld (1989),67 O.R. (2d) 161 (Div. Ct.), 97 SCC BOA, Vol. 11, Tab 19
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The QCA sensibly considered all of the complaints against both Bell and BCE in the Plan of
Arrangement proceeding and dismissed the oppression appeal without costs because it was moot.
The sole reason for filing the conditional leave application was to resist any possible complaint
by the appellants about raising Bell's conduct before this Court.

CONCLUSION
176.

There has been a good deal of comment about the fact that the QCA judgment has broken

new ground and subjected boards of directors to new duties. This is not the case. The QCA
applied well-established Canadian law, and distinguished it from U.S. law. The QCA did not
impose new duties on boards of directors. Instead it affirmed the broad freedom of decisionmaking that Canadian courts have afforded them. The QCA simply found that, on the facts of
this particular case, the board had followed a faulty process by agreeing to impose a $34 billion
debt on Bell without ever considering whether that debt was in the best interests of Bell and
without ever considering whether any of the negative consequences of that debt on Bell could be
attenuated. As a result, BCE was not in a position to establish that its proposed Plan of
Arrangement was fair.

PART IV - SUBMISSIONS CONCERNING COSTS
177.

The respondents respectfully request an order be made awarding them their costs of this

appeal as well as the costs of the proceeding at trial and in the QCA.
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PART V - ORDER SOUGHT
178.

The respondents respectfully request an order be made dismissing this appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 10th day of June, 2008.

Max ~ e n d e l s &
Paul Macdonald
Hilary Clarke
Counsel for the 1997 Debentureholders
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