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IN THE 296TH JUDICIAL DISTRICT COURT
OF COLLIN COUNTY, TEXAS

________________________________________
								) 	
								)	
EX PARTE CHARLES DEAN HOOD,		)	
								)	CAUSE NO. ________
)
			APPLICANT			)   
								)	
________________________________________	)

	
NOTICE OF DISCOVERY OF BRADY EVIDENCE

	Applicant Charles Dean Hood Petitioner serves this Notice of Discovery on the Collin County District Attorney’s Office, pursuant to the State’s constitutional duty to disclose any and all exculpatory, favorable, and/or mitigating evidence in a
timely fashion.  See Brady v. Maryland, 373 U.S. 83 (1963).  “[T]he prudent prosecutor will resolve doubtful questions in favor of disclosure.”  United States v. Agurs, 427 U.S. 97, 108 (1976); see Kyles v. Whitley, 514 U.S. 419, 439 (1995) (“[A] prosecutor anxious about tacking too close to the wind will disclose a favorable piece of evidence.”).  This is as it should be.  Such disclosure will serve to justify trust in the State as the representative of a sovereignty whose interest in a criminal prosecution is “not that it shall win a case, but that justice shall be done.” Berger v. United States, 295 U.S. 78, 88 (1935).  This duty is ongoing; it continues in post-conviction proceedings even after the conviction and sentence have become final.  
	Mr. Hood filed with the convicting court and the Court of Criminal Appeals (“CCA”) an application for writ of habeas corpus, contending that his judgment of conviction and sentence is null and void under the Texas and Federal Constitutions.  Specifically, Mr. Hood alleged that, during his capital murder trial in 1990, the Hon. Verla Sue Holland, former presiding judge of the convicting court, was involved in an intimate relationship with the former Collin County District Attorney, Tom O’Connell, who played a leading role in the courtroom in prosecuting Mr. Hood for capital murder and urging the jury to sentence him to death.  Mr. Hood further alleged that Judge Holland and District Attorney O’Connell took affirmative steps to deflect suspicion and keep the relationship secret.  
	Although rumors, gossip, innuendo, and speculation had swirled around Collin County’s legal community for years about a romantic relationship between Judge Holland and District Attorney O’Connell, Mr. Hood had been appropriately reluctant to raise a claim of judicial disqualification without more compelling proof.  Mr. Hood finally believed he had reached the requisite evidentiary threshold when he obtained the affidavit of Matthew Goeller.  See Ex. A.  Mr. Goeller’s affidavit marked the first time that a former employee of the District Attorney’s Office who had worked there during O’Connell’s tenure was willing to speak on the record and under oath about the relationship.  Mr. Goeller’s affidavit contains several indicia of reliability.  First, Mr. Hood’s trial took place while Mr. Goeller was employed at the District Attorney’s Office.  Second, Mr. Goeller worked with District Attorney O’Connell for a lengthy period of time, from 1987 until 1996.  Third, Mr. Goeller was not associated with Mr. Hood’s defense.  Fourth, Mr. Goeller knew that the relationship was in existence when he arrived at the District Attorney’s Office in 1987, continued during Mr. Hood’s trial in 1990, and ended around 1993 – statements all indicating that Mr. Goeller relied on something more than rumor or speculation as the source for these specific details.  Finally, Mr. Goeller was unafraid to voice his belief that Judge Holland may have violated various canons of the Code of Judicial Conduct.  Combined, these factors convinced counsel for Mr. Hood that, despite the inflammatory and salacious aspects of the claim, they could now meet their burden of pleading specific factual allegations, which, if proven true, would entitle Mr. Hood to relief.
	Counsel for Mr. Hood was wrong.  The CCA ruled yesterday that Mr. Goeller’s evidence of an intimate relationship between Judge Holland and District Attorney O’Connell is insufficient – unless Mr. Hood discovers witnesses who can provide “any personal knowledge of such a relationship.”  Ex parte Hood, WR-41,168-04 (Tex. Crim. App. June 16, 2008) (Price, J., concurring, joined by Johnson, Holcomb, and Cochran, J.J.).  Because of this procedural ruling, the CCA never reached or addressed the merits of the judicial disqualification claim.  The CCA did not hold that no relationship existed or that the nature of the relationship did not undermine public confidence in the integrity of the judiciary.
	Accordingly, Mr. Hood has a good faith basis for asserting that: (1) other members of the Collin County District Attorney’s Office, who worked in the office during former District Attorney O’Connell’s tenure, may have personal knowledge of the relationship; (2) such evidence would allow Mr. Hood to overcome the procedural hurdle he could not pass with the Goeller affidavit alone; (3) such evidence is within the exclusive possession and control of the Collin County District Attorney’s Office; and (4) such information constitutes favorable and exculpatory evidence within the meaning of Brady. 
	Pursuant to the State’s constitutional, professional, and ethical responsibilities, Mr. Hood sets forth with reasonable particularity in this Notice the Brady evidence he seeks related to his judicial disqualification claim.  In a motion filed simultaneously with this Notice, Mr. Hood asks the Court to modify his execution date to give the State an opportunity to respond to his request and, additionally, ti give Mr. Hood have the opportunity to file a subsequent application under Article 11.071 based on any new evidence he uncovers. 

NOTE
	For the purposes of this discovery schedule, and any Orders entered pursuant thereto, the terms “records” and “documents” are intended to include, without limitation, any and all written, typed, printed, recorded, graphic computer-generated, or other matter of any kind from which information can be derived, whether produced, reproduced, or stored on paper, cards, tapes, films, electronic facsimiles, computer storage devices or any other medium.  They include, without limitation, letters, memoranda (including internal memoranda), calendars, schedules, books, indices, notes, printed forms, publications, press releases, notices, minutes, summaries or abstracts, reports, files, transcripts, computer tapes, e-mails, text messages, printouts, drawings, photographs, recordings (including both videotapes and audiotapes), telegrams, and telex messages, as well as any reproductions thereof that differ in any way from any other reproduction, such as copies containing marginal notations.


REQUESTED DISCOVERY
	The requested discovery is based on the affidavit of Matthew Goeller, a former assistant district attorney in Collin County, who worked in the District Attorney’s Office from 1987 until 1996.   
(1)	Production, inspection, and copying of any and all files, notes, documents, handbooks, guides, files, internal memoranda, correspondence, e-mails, text messages, or other written documents of any kind whatsoever in the possession of the Collin County District Attorney’s Office which refer or relate to, or involve in any way the nature, extent, duration, or scope of the relationship between the presiding trial judge in Mr. Hood’s capital murder trial, the Hon. Verla Sue Holland, and the former District Attorney, Tom O’Connell.  Information regarding this relationship in the possession of the Collin County District Attorney’s Office that is not reduced to writing is requested to be committed to writing and provided to Mr. Hood.

(2)	A list of the names, addresses, and telephone numbers of all current and former employees who worked at the Collin County District Attorney’s Office during the period 1987-93.



Respectfully submitted,


                                             

A. Richard Ellis				Gregory W. Wiercioch
75 Magee Avenue				430 Jersey Street
Mill Valley, CA 94941			San Francisco, CA 94114
(415) 389-6771				(415) 285-2472
(415) 389-0251 (fax)			(512) 477-2153 (fax)

Counsel for Charles Dean Hood



CERTIFICATE OF SERVICE

	I hereby certify that on the 17th day of June 2008, I served a true and correct copy of this Notice upon counsel for the State via fax and e-mail:	

Jeffrey Garon
Assistant District Attorney
Collin County District Attorney’s Office
210 S. McDonald, Suite 324
McKinney, Texas 75069
972-548-4388 (fax)
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EXHIBIT  A 

