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1. Federal Civil Rights Law Does Not Require Employers to Cover Contraceptives, 
Eighth Circuit Rules 

 
A group health plan that excludes coverage for all male and female contraceptives – except when 
medically necessary for a non-contraceptive purpose – does not violate the Pregnancy 
Discrimination Act (PDA), according to a recent decision by the Eighth Circuit Court of 
Appeals.  The Eighth Circuit’s ruling appears to be at odds with the position previously taken by 
the Equal Employment Opportunity Commission (EEOC) and by several federal district courts. 
 
 Legal Background 
 
Title VII of the Civil Rights Act of 1964 states: “It shall be an unlawful employment practice for 
an employer – (1) to fail or refuse to hire or to discharge any individual, or otherwise to 
discriminate against any individual with respect to his compensation, terms, conditions, or 
privileges of employment, because of such individual’s race, color, religion, sex, or national 
origin ....”  42 U.S.C. § 2000e-2(a).  After the Supreme Court in 1997 ruled the exclusion of 
pregnancy benefits does not violate Title VII, Congress enacted the PDA in 1998.  The PDA 
overrules the Supreme Court’s decision by specifying that, 
 

The terms “because of sex” or “on the basis of sex” include, but are not limited to, 
because of or on the basis of pregnancy, childbirth, or related medical conditions; 
and women affected by pregnancy, childbirth, or related medical conditions shall 
be treated the same for all employment-related purposes, including receipt of 
benefits under fringe benefit programs, as other persons not so affected but 
similar in their ability or inability to work .... 

 
42 U.S.C. § 2000e(k). 
 
The EEOC has taken the position the PDA requires group health plans to cover prescription 
contraceptives if they otherwise cover prescription drugs and preventive care.  Several federal 
district courts have adopted the EEOC’s position, but others have ruled group health plans can 
exclude coverage for contraceptives without violating the PDA.  The Eighth Circuit Court of 
Appeals is the highest court to rule on the issue thus far. 
 
 Case Background 
 
In the case before the Eighth Circuit Court of Appeals, the plan excludes coverage for “both 
male and female contraceptive methods, prescription and non-prescription, when used for the 
sole purpose of contraception.”  However, the plan does provide benefits for contraception 
“when medically necessary for a non-contraceptive purpose such as regulating menstrual cycles, 
treating skin problems or avoiding serious health risks associated with pregnancy.” 
 
A group of female employees sued, claiming the plan sponsor is violating Title VII, as amended 
by the PDA, by not providing coverage for prescription contraception.  A federal district court 
agreed, concluding the plan sponsor violates Title VII because “it treats medical care women 
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need to prevent pregnancy less favorably that it treats medical care needed to prevent other 
medical conditions that are no greater threat to employees’ health than is pregnancy.” 
 
 Eighth Circuit’s Ruling 
 
The Eighth Circuit Court of Appeals reversed the district court’s decision.  According to the 
court of appeals, the district court “incorrectly characterized” the plan sponsor’s policy as 
denying “prescription contraception coverage for women.”  Instead, the court of appeals noted 
the plan sponsor “excludes all types of contraception, whether prescription, non-prescription or 
surgical and whether for men or women, unless an employee has a non-contraception medical 
necessity for the contraception.”  (As the court acknowledged, prescription contraception 
methods currently are available only for women.)  Thus, the court of appeals framed the issue as 
being whether the plan sponsor’s “policy of denying coverage for all contraception violates Title 
VII, as amended by the PDA.” 
 
The court of appeals determined the PDA does not require plan sponsors to cover contraception.  
After reviewing previous Supreme Court and Eighth Circuit decisions relating to the scope of the 
PDA, the court of appeals ruled “contraception is not ‘related to’ pregnancy for PDA purposes 
because, like infertility treatments, contraception is a treatment that is only indicated prior to 
pregnancy.”  The court of appeals also ruled that contraception is not a gender-specific term, but 
instead applies to both men and women. 
 
In reaching this decision, the court of appeals brushed aside the EEOC’s 2000 opinion letter on 
this topic.  As noted, the EEOC concluded plan sponsors must cover preventive contraception for 
women if they cover “other prescription drugs and devices, or other types of services, that are 
used to prevent the occurrences of other medical conditions.”  (The EEOC’s opinion letter is 
available at www.eeoc.gov/policy/docs/decision-contraception.html.)  However, the court of 
appeals found the EEOC’s opinion “unpersuasive” because: 
 

• unlike this case, where the plan sponsor excludes coverage for all contraception for both 
men and women, the plan sponsor at issue in the EEOC’s opinion excluded coverage for 
prescription contraception but included coverage for vasectomies and tubal ligations; 

• the EEOC opinion compared “prescription contraception to the broadest possible 
spectrum of other preventive treatments and services without citing a persuasive basis for 
doing so”; and 

• the EEOC did not address this issue until twenty-two years after the Congress enacted the 
PDA, which, according to the court of appeals, “brings into question the consistency and 
persuasiveness of the EEOC’s position.” 

 
The court of appeals also rejected the assertion that the plan sponsor’s failure to cover 
contraceptives violates the basic Title VII prohibition of gender-based employment decisions.  
According to the court of appeals, this type of Title VII violation exists only if the plan sponsor’s 
action is based on a “sex classification,” and only if “other employees outside of the protected 
group were ... treated more favorably and were similarly situated in all relevant respects.”  Title 
VII does not require plan sponsors to treat employees in a protected class more favorably than 
other employees, the court of appeals noted. 
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In order to determine if the plan sponsor treated “similarly situated male employees more 
favorably than the protected female employees,” the court of appeals said it must “compare the 
plan sponsor’s health benefits for men and women.”  After comparing the “medicines or medical 
services [that] prevent employees from developing diseases or conditions that pose an equal or 
lesser threat to employees’ health than does pregnancy,” the district court concluded the “health 
plans treated men more favorably because the plans covered preventive medicines and services 
such as medication for male-pattern baldness, routine physical exams, tetanus shots, and drug 
and alcohol treatments.”  But the court of appeals concluded the focus should be on the plan’s 
coverage for contraception.  Because the plans “do not cover any contraception used by women, 
such as birth control, sponges, diaphragms, intrauterine devices or tubal ligations or any 
contraception used by men such as condoms and vasectomies,” the court of appeals ruled “the 
coverage provided to women is not less favorable than that provided to men.” 
 
 What Does It All Mean for Employers? 
 
According to a 2004 study by the Guttmacher Institute, 86 percent of employer-sponsored group 
health plans provided comprehensive coverage for contraceptives in 2002, up from 28 percent in 
1993.  So whether the law requires group health plans to include coverage for prescription 
contraceptives is largely a moot point for the vast majority of employers.   
 
For those employers who still do not cover prescription contraceptives, the Eighth Circuit’s 
decision may provide some comfort.  But whether Title VII and the PDA require coverage for 
prescription contraceptives in certain circumstances is still an open question in the other ten 
Federal districts.  Furthermore, the EEOC still can initiate enforcement actions based on its 
interpretation of Title VII and the PDA even though the Eighth Circuit Court of Appeals refused 
to defer to the EEOC’s position.   
 
Another consideration for some employers may be state law.  Twenty-six states require insurers 
that provide coverage for prescription drugs in general to also cover the full range of FDA-
approved contraceptive drugs and devices.  These state mandates do not apply to self-insured 
plans, but indirectly regulate insured plans.  
 
 
2. How Will the Repeal of ERISA § 4011 Affect Notices of Missed Funding 

Contributions?  
 
By now, everyone knows about the major changes – new funding rules for single- and multi-
employer plans, enhanced notice and disclosure requirements for pension plans, investment 
advice for 401(k) plan participants, etc. – made by the Pension Protection Act (PPA) of 2006 
(P.L. 109-280).  But it will take years to identify all the unintended, residual effects of the 
voluminous new law.  For example, although the ERISA rule requiring an employer to notify 
participants and beneficiaries anytime the employer is more than 60 days late making a minimum 
funding contribution has not changed, the PPA has eliminated the vehicle some employers 
traditionally have used to deliver such notice.  The Department of Labor (DOL) might suggest 
some alternative methods for employers to use, but it has not done so yet. 
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 Background 
 
Briefly, ERISA § 101(d) requires single-employer plan sponsors to notify each participant and 
beneficiary of any failure “to make a required installment or other payment required to meet the 
minimum funding standard under [ERISA §] 302 to a plan before the 60th day following the due 
date for such installment or other payment.”  This 101(d) notice is to “be made at such time and 
in such manner as the Secretary [of Labor] may prescribe.” 
 
The only guidance the DOL has given on furnishing the 101(d) notice is a statement in the 
preamble to the Pension Benefit Guaranty Corporation’s (PBGC) final regulations under ERISA 
§ 4011.  Generally speaking, ERISA § 4011 requires pension plan administrators to provide 
notice of a plan’s funding status and the limits on the PBGC’s benefit guarantee to participants 
and beneficiaries anytime the plan is subject to the PBGC’s variable-rate premium.  This 4011 
Participant Notice must be issued no more than two months after the deadline (including 
extensions) for filing the plan’s Form 5500 annual report for the previous year. 
 
Because the 4011 Participant Notice also must include information about missed funding 
contributions, the DOL has taken the position that timely furnishing the 4011 notice can satisfy 
the 101(d) notice requirement.  Specifically, according to the preamble to the ERISA § 4011 
regulations – 
 

The Department of Labor has advised the PBGC that, in the absence of final 
regulations implementing section 101(d) of ERISA (requiring notice of failure to 
meet minimum funding standards), it will treat a plan administrator that provides 
a Participant Notice as having satisfied section 101(d) with respect to any missed 
contributions identified in the Participant Notice. 

 
Thus, anytime a plan is required to provide both a 101(d) notice and a 4011 Participant Notice, 
the plan administrator can satisfy both requirements by providing the 4011 Participant Notice. 
 
 The Problem 
 
Until now, incorporating the 101(d) notice into the 4011 Participant Notice made sense because 
it prevented plan administrators from preparing and sending – and participants and beneficiaries 
from receiving – two notices with the same information.  But the PPA has upset the proverbial 
apple cart by repealing the 4011 Participant Notice requirement effective for plan years 
beginning after December 31, 2006. 
 
The reason Congress repealed ERISA § 4011 is that the PPA created a new annual defined 
benefit plan funding notice that all defined benefit plan administrators will be required to provide 
beginning in 2008.  The new funding notice, which has to be provided within 120 days of the end 
of each plan year, makes the 4011 Participant Notice obsolete because it requires the same 
information about the plan’s funded status and PBGC guarantee.   
 
Nonetheless, the 101(d) notice requirement remains in effect, and plan sponsors that have grown 
accustomed to bundling it with the 4011 Participant Notice will now have to make other 
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arrangements.  Eventually the DOL might issue guidance allowing plan sponsors to combine the 
101(d) notice with another notice, but until such time the 101(d) notice, when required, should be 
distributed as a separate notice.     
 
 
3. HSA Enhancements Under Attack on Capitol Hill? 
 
Some Congressional Democrats are talking about rolling back a series of enhancements to 
Health Savings Accounts (HSAs) enacted in the final hours of the Republican-controlled 109th 
Congress.  According to a Washington Times report, an aide to House Ways and Means 
Committee Chairman Charles Rangel (D-NY) this week told a business group “We as Democrats 
are not going to be supporting [HSAs], and we will try to turn around those provisions snuck in 
last year.” 
 
 Background 
 
The provisions in question were included in the Health Opportunity and Patient Empowerment 
(HOPE) Act, which Republican leaders added to an omnibus tax and trade bill (the Tax Relief 
and Health Care Act of 2006) that President Bush signed into law on December 20, 2006.  In 
general, these provisions enhance HSAs by – 
 

• permitting a one-time transfer of health flexible spending arrangement (FSA) and health 
reimbursement arrangement (HRA) balances to HSAs (for more on the complicated rules 
for applying this seemingly straightforward provision, see IRS Notice 2007-22); 

• allowing otherwise eligible individuals to fund HSAs during health FSA grace periods  
• changing the employer comparable contribution requirement to allow employers to make 

bigger contributions to the HSAs of non-highly compensated employees (HCEs) than to 
the HSAs of HCEs; 

• making the annual HSA contribution limit equal to the inflation-adjusted statutory limit 
($2,850 for single coverage and $5,650 for family coverage in 2007) for all eligible 
individuals, regardless of their high-deductible health plan’s deductible; 

• permitting individuals to make the maximum annual HSA contribution for a year even if 
they do not become HSA-eligible until after the beginning of the year; and 

• permitting individuals to make a one-time transfer from their Individual Retirement 
Accounts (IRAs) to fund their HSAs for a year. 

 
These changes generally are effective for taxable years beginning after December 31, 2006.   
 
 Why Might Democrats Want to Roll Back These Provisions? 
 
When someone asked Willie Sutton why he robbed banks, he famously replied, “Because that’s 
where the money is.”  Likewise, whenever Congress talks about changing the tax code, one of 
the primary reasons usually is to increase tax revenues for the government, or reduce (or 
reallocate) the individual tax burden.  So the logical place to begin any effort to understand 
proposals to change the tax code is the estimated revenue effect of those proposed changes.   
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The estimated total tax expenditure for the HOPE Act’s provisions is $1.035 billion over ten 
years, mainly attributable to removing the HDHP deductible limitation on annual HSA 
contributions ($712 million) and giving individuals the opportunity to make a full HSA 
contribution for a year when they have HDHP coverage for less than twelve months ($302 
million).  The rest of the revenue loss ($21 million) comes from allowing one-time rollovers 
from health FSAs and HRAs to HSAs.  Thus, rolling back just these three provisions would 
increase federal tax revenues by more than $1 billion over ten years. 
 
A billion dollars over ten years could be a nice offset for some other tax cut proposal, but it will 
not make much of a dent in the federal budget deficit or national debt.  So even though 
increasing revenue will be a factor in any move to roll back these HSA enhancements, it 
probably is not the engine driving the train. 
 
The comments by Chairman Rangel’s aide, as reported in the Washington Times, suggests two 
dominant motives: ideology and process.  The Bush Administration, with substantial support 
from Congressional Republicans, has touted HSAs as a way to give individuals more control 
over their health care decisions and incentives to curb their health care spending.  But Democrats 
have countered that HSAs have little to do with health policy, and instead are mostly a tax break 
for healthy, high-income Americans. 
 
As noted, the HOPE Act was included in an omnibus tax and trade bill that included a number of 
provisions with broad bipartisan support, including extensions for popular expiring tax 
provisions like the research and development tax credit.  Furthermore, Congress passed the bill 
during a lame-duck session convened after the November 2006 elections but before the start of 
the 110th Congress, when Democrats officially took control.  Given those circumstances, it is not 
necessarily surprising they might be upset that the outgoing Republican leaders would use a 
mostly bipartisan bill to enhance HSAs, which do not enjoy bipartisan acclaim.  
 
 So What Will Happen? 
 
At this point, it’s anybody’s guess.  The Ways and Means Committee has not acted on legislation 
to roll back these HSA enhancements, or even held hearings on the issue.  But the idea is out 
there, and Chairman Rangel could add the proposed roll back as a revenue offset to any tax bill 
moving through his Committee at any time.  Of course, the House is only part of the story.  Any 
such roll back would have to clear the Senate, too.  Democrats have a smaller majority in the 
Senate than in the House, and Senate rules give the minority party much greater leverage to 
block legislation.  And even if a roll back makes it through both the House and Senate, it very 
well could be met with a presidential veto – depending, of course, on what else is in the bill. 
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