
UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA

SOUTHERN DISTRICT

SMITHFIELD PACKAGED MEATS

CORP.,

Petitioner, Civ. No.

V.

UNITED STATES OF AMERICA

DEPARTMENT OF LABOR,

OCCUPATIONAL SAFETY AND

HEALTH ADMINISTRATION,

Respondent.

MOTION TO OUASH OR FOR PROTECTION FROM SUBPOENA AND BRIEF IN

SUPPORT

Smithfield Packaged Meats Corp. ("Smithfield" or the "Company") respectfully moves

this Court for an Order quashing, or otherwise protecting Smithfield from, the Occupational

Safety and Health Administration's ("OSHA") Subpoena duces tecum served on the South

Dakota Department of Health ("DOH") on June 23, 2020 (the "Subpoena"), as set forth more

specifically below. See Exhibit 1, Subpoena to DOH. This Subpoena arises in the context of

OSHA's ongoing investigation of Smithfield's Sioux Falls, South Dakota meat processing plant.

The Subpoena raises significant public policy implications relevant to the nation's

ongoing response to the novel COVID-19 virus and, if enforced without limitation or procedural

safeguards, will undoubtedly chill critical collaborations between essential employers and public

health agencies going forward. Specifically, the Subpoena seeks information and documents that

were provided by Smithfield to DOH in the context of advancing public health and the health of

its employees, and subject to an agreement that the information would be adequately protected.

Smithfield's employees have legitimate privacy interests in this information, and Smithfield and
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DOH are legally obligated to protect it. Further, the Subpoena violates Smithfield's due process

rights. OSHA is using the Subpoena, and the Court's process, to bypass OSHA's own

procedural safeguards for employers and improperly obtain documents and information that it

would not be entitled to obtain from Smithfield through its standard investigative framework.

Finally, the Subpoena seeks information that is not relevant or proportionate to OSHA's ongoing

investigation of Smithfield.

For these reasons, the Court has sufficient hasis to quash the Subpoena in its entirety.

However, at this time, Smithfield seeks a more limited remedy. Specifically, Smithfield requests

that the Court allow the Company to conduct a pre-production review of DOH's response to the

Subpoena to identify any documents or information (1) that may require redaction of confidential

employee information; (2) that should be designated confidential business information of

Smithfield; or (3) to which Smithfield may have a legal objection to production that requires a

court determination. DOH has agreed that Smithfield can conduct a pre-production review if

OSHA consents. OSHA has not consented, which has led to this Motion. Such a review would

give Smithfield the opportunity to narrow the scope of any objection it has to DOH's production

and facilitate discussions between Smithfield and OSHA for resolving those objections without

further involvement by the Court.

In further support of its Motion, Smithfield states as follows:

I. BACKGROUND

A. OSHA's Investigation at Smithfield's Sioux Falls Plant

OSHA is currently conducting an investigation of Smithfield's response to COVID-19 at

its Sioux Falls, South Dakota plant (the "Plant"). OSHA initiated its investigation on April 20,

2020 and shortly thereafter issued a subpoena to Smithfield seeking production of 34 categories

of documents. See Exhibit 2, First Subpoena to Smithfield. OSHA issued a second subpoena to
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Smithfield on June 17, 2020 seeking 17 additional categories of documents. See Exhibit 3,

Second Subpoena to Smithfield. Smithfield has fully cooperated with OSHA, producing

thousands of pages of responsive documents, with planned production of thousands more. The

Company and OSHA have been able to amicably and swiftly resolve all disputes about scope

and timing of Smithfield's responses.

Additionally, OSHA has conducted extensive interviews of Smithfield's management and

other employees and conducted an on-site visit and tour of the Plant. More interviews are

planned. During the investigation, Smithfield has had the protection of procedural safeguards

guaranteed by OSHA's standard investigative processes, including but not limited to the right of

management employees to have a company attorney or other representative present at the

interview, the right of non-managerial employees to have a union representative—or other

representative of their choosing—^present, and the contextual information that OSHA is required

to disclose prior to any interviews.

Given Smithfield's high level of cooperation throughout the investigation and fulsome

responses to requests for information, Smithfield was very surprised to leam of the June 23, 2020

Subpoena that OSHA issued to DOH seeking Smithfield documents and information in DOH's

possession. See Exhibit 1. Smithfield was hopeful that once it raised its objections to the

Subpoena, OSHA would work with the Company to resolve Smithfield's concerns as it has

throughout this investigation. That was not the case.

The Subpoena is troubling for numerous reasons, but its public policy implications raise

particular concern given the circumstances that led DOH to be in possession of Smithfield's

documents and information at all, as set forth in the following Section, and the understanding

and agreement that DOH and Smithfield had to protect such information.
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B. Smithfield's Partnership with DOH

Smithfield is deeply committed to the safety and well-being of its workers and the Sioux

Falls community at large. The Plant at issue is a meat processing facility, which is an essential

business that is vital to the nation's food supply. It employs thousands of workers, providing

them with generous compensation and benefits.

One of the Plant's employees was diagnosed with COVID-19 while on vacation in late

March. Smithfield immediately partnered with DOH and a team from the Centers for Disease

Control and Prevention ("CDC") to identify measures to mitigate risk associated with the novel

virus among the Plant's employee population. The Company shut down the Plant on April 11

and, before reopening, opened its doors to DOH and CDC during a two-day site visit conducted

over April 16 and 17, 2020, shared information, and made managers and hourly workers

available to DOH/CDC scientists. CDC issued an extensive report on April 22, 2020

documenting its observations at the Plant and providing recommendations for reducing possible

spread of the virus among employees. See Exhibit 4, CDC Memorandum. Smithfield began

reopening the Plant on May 11, 2020, only after receiving approval from DOH, CDC, and the

Department of Agriculture.

Smithfield continues to partner with DOH and CDC in further study of its employees and

the Plant to be used for the advancement of scientific knowledge of the novel COVlD-19 virus.

DOH has obligations to protect the confidential health and identifying information of South

Dakota residents, and Smithfield's cooperation has been subject to an agreement and

understanding that it will protect the same information as it relates to Smithfield's employees.

The cooperative partnership between Smithfield and DOH is fundamentally different than

the relationship between Smithfield and OSHA. OSHA's current investigation of Smithfield is
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adversarial, and based on its findings, the agency has the power to issue citations and impose

substantial penalties. As such, regulatory safeguards exist in this context to protect Smithfield's

rights to due process of law, to protect trade secrets and proprietary business information, and to

protect the privacy of Smithfield's employees.

C. OSHA's Subpoena to DOH

The DOH Subpoena was issued on June 23 and provided only three days for DOH's

response (until June 26, 2020 at 1:00 p.m.). The Subpoena broadly seeks production of

information that Smithfield provided to DOH in the interest of public health as well as DOH's

own records and analysis. OSHA claims to Smithfield that it is only seeking Smithfield's own

information, but as drafted, the Subpoena contains no such limitation. Further, if OSHA really

seeks only documents that it could obtain directly Ifom Smithfield, as it claims, it does not need

to subpoena DOH at all. These facts support Smithfield's legitimate concern that OSHA issued

the Subpoena to obtain information it could not legally obtain directly from Smithfield, and

provided a short timeline for DOH's response to preclude Smithfield from having an opportunity

to assert its objections and take measures to protect its legitimate interests.

After learning of the Subpoena, Smithfield promptly contacted OSHA to raise its

objections and attempt to open a dialogue to negotiate their resolution. See Exhibit 5,

Smithfield's Objection Letter. Although OSHA agreed to extend the deadline for DOH's

response to Wednesday, July 1, OSHA was otherwise unwilling to negotiate the scope of DOH's

response or meaningfully discuss any alternative approach that accounted for Smithfield's

objections. This included a flat refusal of Smithfield's request to conduct a pre-production

review of DOH's response to the Subpoena to determine whether any documents or information

to be produced required further protection or objection. Smithfield's counsel emphasized that
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this review could potentially allow Smithfield to withdraw all objections to the Subpoena and

could thereby avoid Court involvement. Nevertheless, OSHA refused to grant Smithfield's

request. See Exhibit 6, OSHA's June 30, 2020 Response to Smithfield's Objection Letter and

Smithfield's July 1, 2020 Reply to OSHA's Response to Smithfield's Objection Letter.

It is against this backdrop that Smithfield now moves this Court for an Order requiring

that Smithfield be given an opportunity to review DOH's production before it is provided to

OSHA so that it can narrow the scope of its objections, if any, for resolution with OSHA and/or

through this Motion and otherwise identify any necessary protective steps that must be taken to

preserve its due process rights or the privacy interests of its employees.

II. LEGAL STANDARD

An administrative subpoena is properly enforced only if the agency shows that the

subpoena is "(1) issued pursuant to lawful authority, (2) for a lawful purpose, (3) requesting

information relevant to the lawful purpose, and (4) the information sought is not unreasonable."

Fresenius Med. Care v. United States, 526 F.3d 372, 375 (8th Cir. 2008); United States v.

Morton Salt Co., 338 U.S. 632, 652, 70 S. Ct. 357, 369, 94 L. Ld. 401 (1950) ("But it is

sufficient if the inquiry is within the authority of the agency, the demand is not too indefinite and

the information sought is reasonably relevant."). "If an agency has satisfied these requirements

..., the burden shifts to the respondent to show that judicial enforcement 'would amount to an

abuse of the court's process.'" United States v. Whispering Oaks Residential Care Facility, LLC,

673 F.3d 813, 817 (8th Cir. 2012) (quoting EEOC v. Peat, Marwick, Mitchell & Co., 775 F.2d

928, 931 (8th Cir.1985)). For the reasons set forth below, OSHA cannot show that the

information requested in the Subpoena is not unreasonable.

Case 4:20-mc-00018-KES   Document 1   Filed 07/01/20   Page 6 of 15 PageID #: 6



Further, although OSHA issued the Subpoena to DOH—not Smithfield—Smithfield

undoubtedly has standing to ehallenge the Subpoena. Lujan v. Defenders of Wildlife, 504 U.S.

555, 560 (1992) (identifying the three elements to Artiele III standing as (1) injury in fact, (2)

causation, and (3) redressability); see also Red River Freethinkers v. City of Fargo, 679 F.3d

1015, 1023 (8th Cir. 2012). Because, as set forth below, OSHA seeks to obtain Smithfield's

documents and information from DOH, Smithfield will suffer a concrete and particularized

injury if DOH responds to the Subpoena and provides OSHA with Smithfield documents and

information to which OSHA is not entitled. United States v. Metro. St. Louis Sewer Dist., 569

F.3d 829, 834 (8th Cir. 2009) (an "injury in fact" is one that is "concrete, particularized, and

either actual or imminent"); Miller v. Redwood Toxicology Lab., Inc., 688 F.3d 928, 934 (8th

Cir. 2012) (the causation requirement is satisfied if the injury is "fairly traceable" to the "the

eomplained-of conduct"). Finally, this Court can redress that injury by quashing, or otherwise

protecting Smithfield from, the Subpoena. Miller v. Redwood Toxicology Lab., Inc., 688 F.3d

928, 934 (8th Cir. 2012) (defining redressability as "a likelihood that the requested relief will

redress the alleged injury"). Id.

HI. ARGUMENT

A. The Subpoena raises significant negative public policy implications.

As a threshold matter, enforcement of the Subpoena will inevitably chill ongoing

cooperation between employers and public health agencies during COVID-19—cooperation that

is critical given how much remains unknown about the novel virus and the fact that essential

employers are currently uniquely situated for scientific study.

Prior to OSHA's involvement at the Plant, Smithfield voluntarily disclosed documents

and information to DOH for numerous public health purposes, including epidemiologieal study

of the Plant's employee population. OSHA now seeks to collect those documents and
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information so that it can use them against Smithfield in an adversarial proceeding. In other

words, OSHA seeks to weaponize Smithfield's voluntary cooperation with a public health

agency for the purpose of public health investigation and epidemiological study. If allowed,

OSHA's conduct will create entirely backwards incentives during the current pandemic. No

reasonable employer will voluntarily cooperate with public health offieials for the greater good if

the outcome of that cooperation is an enforcement action by another government agency.

Moreover, beyond simply frustrating the current Smithfield-DOH partnership, the

Subpoena has the potential to turn Smithfield and DOH into adversaries. For example. Category

5 seeks "[sjtatistical data reflecting any potential clusters of COVID-19 within the plant,

including production lines, work stations, or common areas." To the extent OSHA seeks to use

DOH-collected, compiled, and analyzed data in an effort to prove hazardous conditions at the

Plant, OSHA is essentially converting DOH into an expert witness. Further, to the extent OSHA

issues citations to Smithfield based on DOH's statistical analyses, the Company will likely find

itself in the position where it must depose DOH in order to defend its interests against OSHA.

To bring DOH into OSHA's investigation in this way will inevitably hinder ongoing scientific

progress. If OSHA seeks to make a case based upon statistical data, it needs to conduct its own

analysis using its own resources or publicly available information.

Enforcement of the Subpoena will have far-reaching and damaging consequences for

public health during the eurrent pandemic. For these reasons, the Subpoena seeks information

that is unreasonable under Morton Salt and its progeny. The Court should provide Smithfield

with the pre-production opportunity to review DOH's response to the Subpoena, narrowly tailor

its objections (if any), seek appropriate protections if necessary, and attempt to resolve any

outstanding issues directly with OSHA, without further Court involvement.
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B. The Subpoena seeks information that, if provided to OSHA, has the potential to
violate Smithfield's due process rights and the privacy interests of its employees.

It is undisputed that OSHA initiated its investigation at the Plant well after DOH initiated

its investigation. Specifically, OSHA's investigation began on April 20, 2020—after the Plant

had temporarily closed—while DOH's investigation began in late-March 2020—after COVID-

19 had been detected in the employee population but the Plant was still in operation. As a result,

certain Smithfield documents and information in DOH's possession cover a much earlier

timeframe than those that OSHA has been able to collect. OSHA now seeks to use a backdoor

channel (DOH) to obtain information it has not been able to obtain directly from Smithfield—

that is, documents and information that pre-date its investigation. To the extent DOH's response

to the Subpoena includes such information, Smithfield should be given an opportunity to identify

its objections and/or take measures to protect its documents and information from disclosure as

appropriate. OSHA's subversion of its standard investigative processes deprives Smithfield of

this opportunity, and as such, is unreasonable, patently unfair, and raises significant due process

and privacy concerns.

For example. Category 4 seeks from DOH "[ijnterviews conducted with employees or

management officials related to the outbreak of COVlD-19." In the context of OSHA's

investigation of the Plant, the agency has already taken numerous Smithfield employee

interviews. Those interviews have been conducted pursuant to well-established and strict

procedural safeguards. Management employees have had company attomeys present for their

interviews. Non-management employees have had the right to union representation if they

elected. OSHA informed all management employees, and presiunably all hourly employees,

about the purpose of its investigation and the scope of its inquiry prior to conducting the
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interviews. See OSHA 2020 Field Operations Manual ("FOM"), Ch. 3 [Inspection Procedures],

§ (II); Ch. 5, §VII.

By contrast, in the context of Smithfield's cooperation with DOH, Smithfield did not

insist on any of these procedural protections for interviews conducted by DOH investigators.

The Company simply made its employees available to DOH in the interest of public health.

Thus, Smithfield will be extremely prejudiced in OSHA's investigation, and any future

enforcement action, if OSHA is permitted to obtain information collected during DOH

interviews, conducted outside of OSHA's standard procedural framework.

As another example. Category 6 seeks from DOH "[pjhotographs and/or video taken of

the plant, including workstations, processes or equipment." This request seeks Smithfield's trade

secrets and its confidential and proprietary information, which Smithfield shields from public

disclosure. See FOM Ch. 5-I2(C). Specifically, photographs and videos will show the

equipment and processes that Smithfield uses on its production lines, which have value to

Smithfield's competitors. Under OSHA's standard procedural framework, Smithfield would not

have disclosed this information to OSHA directly without appropriate confidential classification

establishing that it would not be subject to FOIA disclosures or used for any purpose outside

OSHA's investigation. However, because OSHA is acting outside of its procedural framework

in attempting to obtain the photographs and videos from DOH instead of Smithfield, Smithfield

will not be entitled to those safeguards.

Finally, Categories I and 2 of the Subpoena seek Smithfield employee health

information. As such, it is possible that DOH's response to these categories will implicate the

privacy interests of Smithfield's employees, which Smithfield has a duty to safeguard and which

Smithfield understood DOH would take strict measures to protect as required by law. Smithfield
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should be given the opportunity to ensure that sufficient measures are taken. In fact, OSHA's

standard investigative procedures—had the agency followed them here—^provide a process by

which Smithfield legally may share information in its possession regarding employee personally

identifiable health information. Specifically, to obtain this protected information, OSHA's

operations manual prescribes the collection of information through subpoenas, which must be

narrowly tailored to achieve the agency's purpose. Moreover, OSHA has in place regulations

designed to limit third party access to its own records. OSHA's request that DOR turn over

information in a manner that subverts this process contradicts the very principles under which

OSHA itself operates. Smithfield should be given the opportunity to review DOH's production

in advance of submission to OSHA so that it can take any necessary steps to protect its

employees' information and privacy rights.

To allow OSHA to obtain the requested information from DOH will allow OSHA to

bypass critical procedural safeguards to which Smithfield and its employees are entitled. This is

unreasonable under Morton Salt and its progeny and has the potential to violate Smithfield's due

process rights and the privacy interests of its employees. The Court should grant Smithfield the

pre-production review it requests so that measures can be taken to protect these legally

recognized interests.

C. The Subpoena seeks information that is not relevant or proportionate to OSHA's
investigation of Smithfield's Sioux Falls plant.

Smithfield should be granted an opportunity for pre-production review of DOH's

Subpoena response for the additional reason that the Subpoena is "too indefinite" under Morton

Salt, is overly broad, and seeks information that is not relevant or proportionate to OSHA's

investigation of the Plant. See Morton Salt Co., 338 U.S. 632, 652 (1950). Under OSHA's
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standard investigative procedures, Smithfield would be entitled to the opportunity to object to

such requests and should be given such an opportunity under the current circumstances as well.

For example, Category 3 seeks "[cjorrespondence between the South Dakota Department

of Health and Smithfield representatives," and Category 7 seeks "[a]ny recommendations issued

to Smithfield by the State of South Dakota, Department of Health, to combat the spread of the

virus." As a preliminary matter, these requests are overly broad because OSHA already has

access to the publicly-available report that CDC issued following the DOH/CDC's site visit to

the Plant. That document contains DOH's observations at the Plant and its recommendations for

the Plant's re-opening. The document is comprehensive with respect to the information DOH

chose to share with the public. Any further inquiry by OSHA is nothing more than a fishing

expedition and should not be permitted.

Further, Category 3 is insufficiently definite under Morton Salt because there is no time

or subject matter limitation on the requested correspondence, and as such, it seeks information

neither relevant to, proportionate to, or within the scope of OSHA's current investigation of the

Plant. See 29 U.S.C. § 657; Morton Salt, 338 U.S. at 652; FOM, Ch. 3; Donovan v. Union

Packing Co. of Omaha, 714 F.2d 838, 839 (8"^ Cir. 1983) (Secretary has subpoena power to

obtain records company required to maintain under section 657 "as well as other standard

records which are necessary to compute the lost workday injury rate.").

Similarly, OSHA's request in Category 4 for information from DOH's interviews with

Smithfield's employees seeks information not relevant or proportionate to its investigation.

Specifically, the information Smithfield managers and hourly workers shared with DOH for

public health purposes is not coextensive with the information to which OSHA has a right for

law enforcement purposes. For example, DOH investigators may have asked for management's
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opinions or beliefs about certain topics, or asked them to speculate about how alternative

approaches may or may not have worked. Such questions would be inappropriate in an OSHA

management interviews, and Smithfield's counsel in fact objected to such questions during

management interviews. Moreover, OSHA conducted 12 of its own interviews of Smithfield

management and more than 20 interviews with other employees, and has since requested four

additional interviews with corporate representatives. Through these interviews, it has had, and

continues to have, a fulsome opportunity to obtain any information relevant to its investigation.

Requiring DDK to turn over notes from its interviews—where OSHA's procedural safeguards

were not in place—is nothing more than clear and unnecessary agency over-reach. See FOM,

Ch. 3-5 generally. Smithfield should be given the pre-production opportunity to object to such

requests and seek any necessary relief from the Court.

IV. CONCLUSION

For the reasons set forth above, Smithfield respectfully requests that the Court issue an

Order that provides Smithfield the opportunity to review DOH's production in response to the

Subpoena, prior to submission to OSHA, to identify any documents or information (1) that may

require redaction of confidential employee information; (2) that should be designated

confidential business information of Smithfield; or (3) to which Smithfield may have a legal

objection to production that requires a court determination. Such an Order will allow Smithfield

to narrow the scope of the objections set forth herein and attempt to resolve them without further

involvement by the Court on this Motion.

CERTIFICATE OF GOOD FAITH EFFORT TO MEET AND CONFER

Undersigned counsel hereby certifies that Smithfield has made multiple efforts to meet

and confer with OSHA regarding the subject matter of this Motion, including specifically
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requesting the particular relief requested in this Motion. Those efforts were not successful, thus

requiring the filing of this Motion.

Dated this 1st day of July, 2020.

m Marso

BOYCE LAW FIRM, L.L.P.

300 South Main Avenue

P.O. Box 5015

Sioux Falls, SD 57117-5015

(605) 336-2424
lkmarso@,boycelaw.com

Susan F. Wiltsie {PRO HAC VICE -pending)
HUNTON ANDREWS KURTH, L.L.P.

2200 Pennsylvania Avenue, N.W.
Washington, D.C. 20037
(202)955-1500
swiltsie@huntonAK.com

Alexandra Cunningham {pro hag vice -pending)
HUNTON ANDREWS KURTH, L.L.P.

Riverfront Plaza, East Tower

951 East Byrd Street
Richmond, VA 23219
(804) 787-8087
acunningham@huntonAK.com

Attorneys for Petitioner
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