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As I write this message before Thanksgiving, I recognize that I 
have something to be thankful for: the midterm elections are over, I 
will no longer have to endure endless election commercials and the 
three to five robo calls per evening will cease. I sent in a mail ballot 
on the first day they were accepted, so the candidates wasted big 
bucks on me. 

However, I will have to endure the inevitable post-election 
period of analysis about the failure of many citizens to exercise 
their right to vote. Analysts say that there was particularly low 
voter turnout among young people, Hispanic-Americans and 
African-Americans. 

This situation has provided another opportunity for political 
scientists and various other “ologists” to warm up their comput-
ers, define classes of people and divine reasons for their failure to 
appear at the voting booth. It is unfortunate that this field has been 
plowed so often before that it will be difficult to develop unique 
recommendations. 

For the public sector lawyer, however, the conclusions will be 
pertinent. You can be sure that the experts will recommend changes 
in the electoral system that you may be called upon to execute. In 
years gone by, numerous changes have been adopted to address 
the problem of low voter turnout. The age limit has been lowered, 
voter registration has been simplified (one can register to vote 
when seeking a driver’s license) and the availability of the mail bal-
lot has been extended. Other “solutions” are sure to be offered. 

Americans have been examining this topic for a long time. When 
I was teaching election law at the University of Houston Law Cen-
ter, we actively studied this problem but never obtained a suitable 
answer. This time around, there will be suggestions to ensure that 
polls are open on Saturdays (and perhaps even Sundays) or open 
much earlier or much later. Voting machines must be much more 
user-friendly. Liberalizing voting by mail will be recommended.  
Proposals for making the voter registration system less onerous or 
even to change the system entirely will be made. There will be sug-
gestions to make the voting districts smaller and make the polls 
more convenient, notwithstanding the added cost and difficulty. 
All the recommendations will require analysis and study by pub-
lic sector lawyers. Some of them will secure the backing of political 
leaders and will be implemented by public sector lawyers.  Unfor-
tunately, despite the review, analysis and changes, I suspect that 
the problem of low voter turnout in this country will continue. n

Message to the Members

John Jay Douglass,  
Editor in Chief

By John Jay Douglass
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Zoning laws are sometimes used 
to discriminate against reli-
gious groups. The Religious 

Land Use and Institutionalized Per-
sons Act (RLUIPA)1 was passed by 
unanimous consent and signed into 
law by President Clinton in Septem-
ber 2000.2 Designed to protect religious 
assemblies and institutions from dis-
crimination in the land use regulation 
process—defined as landmarking and 
zoning—the law also protects against 
unjustifiably burdensome land use 
regulation. In the 14 years since its pas-
sage, RLUIPA has helped thousands 
of people secure their right to prac-
tice their religion freely and without 
discrimination, including those in the 
Muslim community.

RLUIPA contains a provision bar-
ring discrimination based on religion 
or religious denomination, and a sepa-
rate provision requiring that religious 
assemblies and institutions be treated 
at least as well as nonreligious places 
of assembly and institutions. It also 
contains a provision requiring that 
any zoning or landmarking action that 
imposes a “substantial burden” on 
religious exercise be justified by a com-
pelling government interest pursued 
through the least restrictive means. 
Finally, it contains a provision barring 

zoning codes from totally or unrea-
sonably excluding religious uses from 
a jurisdiction. Although RLUIPA was 
not enacted specifically to protect Mus-
lims, the legislation has, in fact, been 
successfully employed to safeguard 
the rights of Muslims in land use situ-
ations. This article discusses RLUIPA 
from the perspective of zoning and 
mosques. 

Legislative History of RLUIPA
Mosques were only referenced twice 
in the voluminous legislative history of 
RLUIPA,3 in which Congress, through 
nine hearings over three years, cata-
loged the difficulties that places of 
worship had experienced in building 
and expanding facilities, or locat-
ing rented facilities, in communities 
throughout the country.4

This is not to say that the spon-
sors of RLUIPA were indifferent to 
minority faiths. Indeed, both the 
House report and the joint statement 
of RLUIPA’s sponsors addressed the 
disproportionate representation of 
minority faiths in zoning disputes. For 
example, the sponsor cited a study 
showing that faith groups making 
up only nine percent of the popula-
tion accounted for more than half of 
reported zoning decisions.5 The discus-
sion leading up to RLUIPA’s passage 
covered evidence of discrimination 
against synagogues; places of worship 
of various minority religious groups; 
Christian churches with ethnic minor-
ity congregations; and “new, small, 
or unfamiliar churches” in obtaining 
zoning approval.6 But mosques were 
hardly mentioned.

By Eric W. Treene

Eric W. Treene is the Special Counsel for 
Religious Discrimination for the Civil Rights 
Division of the Department of Justice in 
Washington, D.C.

History of Discrimination 
Against Muslims
The lack of focus on mosques was not 
that remarkable, however, in light of 
the generally low levels of discrimi-
nation against Muslims prior to 9/11. 
While there were certainly instances of 
discrimination and hate crimes against 
Muslims in the years leading up to 
2000, the Muslim community at the 
time was largely under the civil rights 
radar. For example, there were 28 
hate crimes reported against Muslims 
in 2000, compared to 1,109 reported 
against Jews the same year.7 Thus, it is 
not all that unusual that Congress, in 
enacting RLUIPA, was not focused on 
mosques. 

Immediately after the terror-
ist attacks on September 11, 2001, a 
sharp rise in hate crimes occurred 
against Muslims and Arabs, as well 
as against those perceived to be Mus-
lim or Arab, including Sikhs and South 
Asians. These ranged from arson and 
attempted arson of mosques, busi-
nesses and a Sikh gurdwara, as well as 
threats, assaults and at least one mur-
der. In the first three months after 9/11, 
the U.S. Department of Justice (DOJ) 
investigated more than 300 crimes. In 
2001, the total of hate crimes against 
Muslims jumped to 481 from 28 the 
prior year, according to FBI hate crime 
statistics.8 

The increase in bias was not lim-
ited to hate crimes. While Muslims 
make up an estimated one percent of 
the U.S. population,9 they now account 
for one quarter of the religious dis-
crimination claims filed with the U.S. 
Equal Employment Opportunity 

Understanding the Impact of 
the Religious Land Use and 
Institutionalized Persons Act
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Commission.10 Likewise, Muslims 
account for one-quarter of the reli-
gious-discrimination-in-housing 
claims filed with the U.S. Department 
of Housing and Urban Development.11 

In the area of RLUIPA enforcement, 
the Civil Rights Division of DOJ has 
seen a disproportionate number of 
cases involving mosques and Islamic 
schools. While RLUIPA provides a 
private cause of action for aggrieved 
parties to file suit, it also empow-
ers the Attorney General to bring suit 
for injunctive relief to enforce its pro-
visions.12 That authority has been 
delegated to the Housing and Civil 
Enforcement Section of the Civil 
Rights Division. During the first 10 
years of RLUIPA, from 2000 to 2010, 
a DOJ study found that 14 percent of 
the RLUIPA investigations opened 
by the Civil Rights Division involved 
mosques or Muslim schools.13 Since 
RLUIPA was enacted one year before 
9/11, there is no pre-9/11 baseline with 
which to compare these numbers, but 
this 14 percent represents a number 
many times the estimated one per-
cent of the population that Muslims 
represent. 

The number of RLUIPA cases 
involving Muslims increased mark-
edly in 2010, around the same time 
that the “Ground Zero” mosque con-
troversy in New York City garnered 
widespread media coverage. Of the 
40 RLUIPA matters that the Civil 
Rights Division has opened involv-
ing mosques or Islamic schools since 

the passage of RLUIPA, 29 were 
opened since 2010. In fact, in the first 
10 years of RLUIPA, 15 percent of the 
Civil Rights Division’s RLUIPA cases 
involved mosques or Islamic schools; 
in the last four years, more than 25 per-
cent of RLUIPA investigations have 
involved mosques or Islamic schools. 
Former Assistant Attorney General for 
the Civil Rights Division Thomas E. 
Perez, now U.S. Secretary of Labor, tes-
tified before the U.S. Senate in March 
2011 on the increase in RLUIPA cases 
involving mosques, noting that “[w]e 
believe this reflects a regrettable 
increase in anti-Muslim sentiment.”14 
Similarly, a study by the Pew Forum 
on Religious and Public Life identified 
37 mosque zoning disputes around the 
country from 2008 to 2011.15 

One report in 2010 noted that it was 
not just an increase in the number of 
cases, but a change in the tone of the 
cases: 

Resistance to mosque proposals 
over the last decade was tame by 
comparison to what we see today. 
Protest, even if bruising, at least 
took place in the controlled envi-
ronment of public sessions and 
within the framework of pub-
lic debate — Muslim American 
applicants had the opportunity to 
respond to accusations and coun-
ter speculation with facts. Now, 
however, a vocal and organized 
opposition is in the streets with 
placards and bullhorns.16 

This is consistent with what we in 
the Civil Rights Division have heard 
anecdotally from community groups 
and have seen in our cases and in our 
tracking of trends in press reports.

Public Opposition: U.S. v. 
Rutherford County
One of the most striking examples of 
anti-Muslim sentiment in land use 
matters is U.S. v. Rutherford County,17 
a RLUIPA case that the United States 
brought in the U.S. District Court for 
the Middle District of Tennessee to 
protect the right of the Islamic Cen-
ter of Murfreesboro (Islamic Center) to 
move into a new mosque. 

Background to Controversy

The Muslim community in Murfrees-
boro, which had been worshipping in 
rented commercial space for more than 
20 years, purchased land in nearby 
Rutherford County in a zone where 
places of worship are permitted by 
right. The Islamic Center erected a sign 
stating that this was the “Future Site of 
the Islamic Center of Murfreesboro.” 
Someone vandalized the sign by spray 
painting “Not Welcome” on the sign, a 
harbinger of things to come. 

The Rutherford County Planning 
Commission followed the law and 
treated the mosque the same way it 
would have treated any other reli-
gious assembly, approving the site use 
plan at the end of May 2010. How-
ever, in July, a rally by several hundred 
mosque opponents in the Murfrees-
boro square called for the construction 
of the mosque to be stopped. The pub-
lic opposition made it difficult for the 
Islamic Center to find contractors to 
work on the new mosque. Then, in late 
August of that year, a large construc-
tion vehicle was set on fire, an arson 
that remains unsolved.

Opponents’ Suit in Chancery Court

In September 2010, four county resi-
dents sued in state chancery court to 
try to stop construction of the mosque. 
Among the allegations were claims 
that there had been inadequate notice 
to the public under the Tennessee 
Open Meetings Act for the meet-
ing that approved the mosque, that 
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the mosque would promote terror-
ism and seek to overthrow the U.S. 
government, and that the mosque 
thereby posed a risk to the safety of 
the community. An evidentiary hear-
ing held over a two-month period 
in the fall of 2010 was dominated by 
efforts to introduce evidence linking 
Islam to terrorism. Mosque opponents 
introduced evidence that a mosque 
“frequently becomes a weapons com-
pound” and that the new mosque 
would be a “regional training cen-
ter” for terrorism. They also made 
the claim that Islam was, in fact, not 
a religion at all but rather a political 
ideology and that the mosque was 
not entitled to be treated like a church 
under the zoning code. This prompted 
the United States to submit an amicus 
brief in the chancery court detailing 
what should have been the uncontro-
versial position that the federal courts, 
Congress, and the executive branch 
had consistently recognized that Islam 
is, indeed, a religion.18 

The court dismissed many of the 
mosque opponents’ claims in May 2011 
but permitted the inadequate notice 
claim to move forward. In Septem-
ber 2011, the Islamic Center received 
a bomb threat, which was eventually 
prosecuted as a hate crime by DOJ.

As the mosque neared completion 
at the end of May in 2012, the chan-
cery court ruled that there had been 
inadequate notice of the meeting at 
which the site use plan was approved, 
and therefore the Tennessee Open 
Meetings Act had been violated. The 
county had followed the same process 
it had followed for at least 20 churches 
that had in the past submitted a site 
use plan: the plans were reviewed at 
regularly scheduled meetings of the 
planning commission, which were 
advertised in the print and online 
editions of the Murfreesboro Post. How-
ever, the court held that the mosque 
site approval “was in fact a matter of 
great public importance and a mat-
ter of tremendous public interest,” and 
thus additional notice was required. 
The court declared the site use plan 
invalid and ordered the county not to 
issue a certificate of occupancy to the 
mosque. 

The county appealed the chancery 
court decision to the Tennessee Court 
of Appeals, but the chancery court 
denied the county’s application to stay 
enforcement of its decision. 

The Islamic Center’s goal had been 
to complete construction in time to 
hold Ramadan services in the new 
mosque by the start of Ramadan on 
July 20, 2012. The mosque was com-
pleted on July 13, but the county 
informed the mosque that it was 
bound by the chancery court order not 
to issue a certificate of occupancy. 

U.S. Suit Under RLUIPA 

The United States filed suit under 
RLUIPA in federal district court on 
July 18, 2012, and sought a tempo-
rary restraining order (TRO) to require 
the county to disregard the chancery 
court order and process the certifi-
cate of occupancy application. The 
United States alleged that denial of 
the certificate of occupancy imposed 
a substantial burden under RLUIPA 
because it effectively barred the Islamic 
Center from using the property for 
religious exercise; and the Islamic Cen-
ter desperately needed the space to 
accommodate its congregation, which 
had long outgrown its current space. 
The United States’ complaint argued 
that the chancery court order imposed 
a heightened notice requirement for 
mosques and that compliance with 
such a notice requirement could not be 
a compelling government interest. 

The federal court agreed and 
entered a TRO, finding that “[c]ompli-
ance with the State Court’s Orders 
imposes a heightened notice require-
ment regarding the mosque which 
substantially burdens the Islamic Cen-
ter’s free exercise of religion without 
a compelling governmental justifi-
cation.”19 After the court entered the 
TRO, the mosque obtained the certifi-
cate of occupancy and moved into the 
new space before the end of Ramadan.

A group of mosque opponents 
intervened in the United States’ RLU-
IPA suit, which the district court 
then stayed as the county pursued 
its appeal of the notice issue in state 
court. The Tennessee Court of Appeals 
reversed the chancery court in May 

2013, finding that the notice for the 
mosque project had been adequate, 
and the Tennessee Supreme Court 
denied review in October 2013. The 
mosque opponents sought certiorari 
in the U.S. Supreme Court on various 
grounds, which was denied on June 2, 
2014.

Zoning Denial: U.S. v. Lilburn 
In the Rutherford County case, the 
county planning commission had 
acted properly in granting the permit 
and treating the mosque as it would 
have treated a church. The suit was 
necessitated by the intervention of 
county residents. However, the Civil 
Rights Division has more commonly 
been involved in suits alleging that 
counties themselves have discrimi-
natorily denied zoning approval to 
mosques. 

In U.S. v. Lilburn, the United States 
brought suit against a Georgia city 
over its denial of zoning approval 
necessary for a Shia Muslim congre-
gation to build a new mosque. The 
congregation was worshipping in a 
small mosque on a one-acre site but 
sought to buy two and a half adjacent 
acres and build a larger mosque. The 
suit alleged that the denial was based 
on anti-Muslim animus of city offi-
cials and a desire to appease residents 
who had expressed anti-Muslim bias. 
The suit also alleged that Christian 
churches with similarly scaled proj-
ects on similar roads had been granted 
rezoning or special use permits. The 
suit was resolved by a consent order in 
September 2011 permitting construc-
tion of the mosque, along with various 
remedial measures including training, 
DOJ monitoring, record keeping and 
other requirements.20

“Substantial Burden” Provision
Not all zoning cases where a mosque 
is denied a permit involve overt dis-
crimination, and not all denials can 
be redressed through RLUIPA. But 
Congress, in enacting the substantial 
burden section of RLUIPA, provided a 
means to address situations where the 
government is posing a particularly 
severe burden on a congregation’s 
exercise of religion and does not have a 
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good reason for doing so. 
One example of a RLUIPA sub-

stantial burden case involved an 
application to build a mosque on 
vacant land purchased in Wayne, 
New Jersey. There was no overt evi-
dence of discrimination, but while 
the mosque’s zoning application was 
being processed, the township began 
eminent domain proceedings to take 
the congregation’s land for open space. 
In Albanian Associated Fund v. Town-
ship of Wayne, the mosque brought suit 
under RLUIPA and obtained a settle-
ment after the court denied summary 
judgment to the township. The United 
States filed an amicus brief in the case, 
arguing that although eminent domain 
is not ordinarily a “land use regula-
tion” for purposes of RLUIPA, it was 
in this case since it was used to short-
circuit the zoning process.21 

In U.S. v. Lomita, the Civil Rights 
Division successfully brought a case 
based solely on the substantial burden 
provision of RLUIPA. A congregation 
sought to replace the aging and inade-
quate structures that it had been using 
as a mosque for more than 25 years. 
The mosque complex included tarps 
and tents that were used as overflow 
for the prayer hall and various out-
buildings used for offices, classrooms 
and a library. The congregation sought 
to take down the various buildings 
and tents and build a single two-story 
mosque building that would serve its 
needs. While it would not increase the 

total number of worshippers on the 
site, the project nonetheless met oppo-
sition from area residents. For example, 
a Methodist church that had been leas-
ing its parking lot to the mosque was 
pressured by neighbors to revoke its 
lease. The city denied the rezoning of 
two of the lots comprising the mosque 
site and a conditional use permit neces-
sary to undertake the project. After the 
United States brought suit against the 
city alleging that the denial imposed 
a substantial burden on the congrega-
tion, the U.S. district court order led 
to the approval of the mosque project. 
The order also required training for 
city officials on RLUIPA, notice to the 
public about RLUIPA’s provision, and 
reporting and record-keeping require-
ments on zoning applications by places 
of worship.22 

“Equal Terms” Provision
Another important and frequently 
invoked section of RLUIPA is the equal 
terms provision, which requires that 
religious assemblies and institutions be 
treated at least as well as nonreligious 
assemblies and institutions. The Senate 
sponsors of RLUIPA observed thus:

Zoning codes frequently exclude 
churches in places where they 
permit theaters, meeting halls, 
and other places where large 
groups of people assemble for 
secular purposes. . . . Churches 
have been denied the right to 

meet in rented storefronts, in 
abandoned schools, in con-
verted funeral homes, theaters 
and skating rinks — in all sorts 
of buildings that were permitted 
when they generated traffic for 
secular purposes.23

To address this problem, sec-
tion 2(b)(1) of RLUIPA provides that 
“[n]o government shall impose or 
implement a land use regulation in a 
manner that treats a religious assem-
bly or institution on less than equal 
terms with a nonreligious assembly or 
institution.”24 

DOJ has successfully brought sec-
tion 2(b)(1) claims involving a variety 
of religious communities, including 
a case in Waukegan, Illinois, involv-
ing several churches that had been 
excluded from a zone that permit-
ted clubs, lodges and meeting halls;25 
a case in Walnut, California, involv-
ing a Buddhist temple denied zoning 
approval in a district that permitted a 
senior center, a civic center and a teen 
center;26 and a case in Hollywood, 
Florida, involving a small synagogue 
seeking to locate in a residential district 
that permitted day care centers.27 

On August 27, 2014, DOJ brought 
a suit alleging that the city of St. 
Anthony Village, Minnesota, violated 
section 2(b)(1) by denying a permit for 
a Muslim congregation to establish a 
prayer hall in the basement of an office 
building in a light industrial zone 
that permitted “assemblies, meeting 
lodges, and convention halls,” includ-
ing a union lodge that had banquet 
facilities that it rented to the public. 
The suit also alleges violation of RLU-
IPA’s substantial burden provision.28 
The case is currently pending. 

The Muslim population in the 
United States has increased signifi-
cantly since the passage of RLUIPA,29 
and mosque growth has kept pace 
with that growth.30 Just as churches 
seeking to locate or expand have often 
sought to locate in vacant commer-
cial space and small, startup churches 
without the budget to buy prop-
erty and build have sought to locate 
in strip malls and storefronts where 
clubs, lodges, dance studios, theaters 
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and other assemblies are permitted,31 
so, too, is this likely to be a feature 
of mosque expansion in the coming 
years.

Conclusion
Although RLUIPA was not enacted 
with the rights of Muslims as a prin-
cipal concern, in the wake of 9/11 it 
has become a critical tool in protect-
ing the rights of Muslim communities 
throughout the United States. RLUIPA 
reinforces the basic right of diverse reli-
gious communities to create places for 
worship and other forms of collective 
religious exercise. As Sheikh Ossama 
Bahloul, imam of the Islamic Center 
of Murfreesboro, said on the day that 
the U.S. district court granted the TRO 
allowing the Islamic Center to com-
plete its mosque and take occupancy: 
“We are here to celebrate the freedom 
of religion and that the concept of lib-
erty is a fact existing in this nation. The 
winner today is not an individual, the 
winner today is our nation and the fact 
that our Constitution prevailed.”32 n
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SIx AMEnDMEnTS:
How and Why 
We Should Change 
the Constitution

Reviewed by Kiren Jahangeer

By John Paul Stevens 
(Published by Little, Brown 
and Company, $23.00)

Justice John Paul Stevens’ new 
book, Six Amendments: How and 
Why We Should Change the Consti-

tution, complete with its provocative 
title, is not as rabble-rousing as some 
may think. Stevens, appointed by 
Gerald Ford, retired from the U.S 
Supreme Court in 2010 after over 
34 years of service. He was widely 
regarded as a liberal justice at the 
time he ended his career, but his 
proposals for amendments are not 
unconventional. 

Stevens opens the book by detail-
ing each of the 18 amendments to 
the U.S. Constitution, which he 
includes in full for easy reference, 
and then dives into his propos-
als for six additional or revised 
amendments. He primarily explores 
three issues with the proposed 

amendments: (1) gun control, (2) 
elections and (3) the death pen-
alty. Four of his amendments quash 
judge-made rules, one abolishes the 
death penalty, and another places 
limitations on the right to bear 
arms. In some cases, he urges the 
addition of four or five words to 
existing amendments, and he cam-
paigns for the addition of entirely 
new amendments. 

Although constitutional amend-
ments have only been passed 
18 times in history, Stevens con-
tends that the compromises made 
during the inception of the Consti-
tution “were certain to require that 
changes be made in the future.” 
Nonetheless, to amend the Consti-
tution, proposed amendments are 
sent to the states for ratification by 
either (1) two-thirds of both houses 
of Congress or (2) the legislatures of 
two-thirds of the states. The amend-
ment must then be ratified by either 
the legislatures of three-fourths 
of the states or conventions in 
three-fourths of the states. Stevens 

reminds us that in the last 40 years, 
only one amendment has passed, 
the twenty-seventh, which prohib-
its Congress from changing its salary 
between elections.

Despite these glaring obstacles, 
Stevens forges ahead with his pro-
posals, hopeful that these changes 
will be implemented in the future. 

Stevens bookends his story with 
gun control, proposing alterations 
to two amendments. He high-
lights that over 30,000 people are 
killed annually in the United States 
from incidents involving firearms; 
approximately 88 firearm-related 
deaths occur every day. Stevens 
mentions the Sandy Hook and Vir-
ginia Tech massacres as recent 
examples of tragedies that might 
not have occurred had stricter gun 
control regulations been in place. 
In addition, Stevens firmly believes 
the founding fathers intended the 
right to bear arms to apply only dur-
ing service in the militia, as opposed 
to the current parameters, and pro-
poses the addition of five words to 
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the Second Amendment: “A well 
regulated Militia, being necessary to 
the security of a free State, the right 
of the people to keep and bear Arms 
when serving in the Militia shall not be 
infringed” (emphasis added).

In the two chapters concerning 
elections, Stevens proposes a brand 
new amendment that addresses 
gerrymandering and another amend-
ment that addresses campaign 
finance reform. He cites multiple 
examples of gerrymandering and 
includes a history lesson explain-
ing the coining of the term: in 1812, 
Massachusetts Governor Elbridge 
Gerry used redistricting to secure 
reelection, and one of the state’s dis-
tricts resembled a salamander – thus 
leading contemporary reporters to 
combine Gerry with mander to invent 
a new term. He talks about campaign 
finance and the Citizens United v. Fed-
eral Election Commission and explains 
the detrimental 5-4 ruling. Stevens 
refers to President Theodore Roos-
evelt’s annual message to Congress 
in 1905, where Roosevelt stated: 

All contributions by corpora-
tions to any political committee 
for any political purpose should 
be forbidden by law; directors 
should not be permitted to use 
stockholders’ money for such 
purposes; and, moreover, a pro-
hibition of this kind would be, 
as far as it went, an effective 
method of stopping the evils 
aimed at in corrupt practices 
acts. 

By far the most fascinating chap-
ter is Stevens’ call to action on the 
death penalty. He purports that the 
Eighth Amendment should have five 
words added to it: “Excessive bail 
shall not be required, nor excessive 
fines imposed, nor cruel and unusual 
punishments such as the death pen-
alty inflicted” (emphasis added). 
Here, he cites examples of pivotal 
cases that illustrate the need for abol-
ishing the death penalty. He also 
expounds upon the history of exe-
cutions. Initially, public executions 
were meant to instill fear; they were 

spectacle events that drew huge 
throngs of people, and the inmate 
was meant to feel excruciating pain. 
Now executions are quite the oppo-
site, and Stevens likens them to the 
privacy given to patients during the 
administration of anesthesia before 
surgery. 

The fallibility of capital pun-
ishment is the primary reason for 
Stevens’ concern. Stevens recounts 
the mechanics of the lethal injection 
procedure formerly used in Ken-
tucky, a three-step injection process 
that first renders the prisoner uncon-
scious, then causes paralysis, and 
finally triggers a fatal heart attack. 
The first injection aims to prevent 
the prisoner from feeling any pain 
caused by the second injection. The 
second injection is meant to inhibit 
involuntary muscle movements 
that observers might, presumably, 
incorrectly identify as convulsions 
or seizures caused by extreme pain. 
However, as the second drug hides 
any obvious symptoms of suffer-
ing, the possibility exists that the 
prisoner does, in fact, experience 
severe pain. Commentators debate 
whether this drug, pancuronium 

bromide, should  be used for lethal 
injections. Stevens’ views were per-
haps influenced by Baze v. Rees, in 
which he compared the treatment of 
death row inmates to Eight Belles, a 
racehorse that was euthanized after 
suffering two broken ankles follow-
ing her race in the Kentucky Derby 
in 2008. Pancuronium bromide was 
not used in euthanizing the horse, 
which sparked an outcry that ani-
mals were treated more humanely 
than humans in the state. Further-
more, members of the American 
Medical Association, the American 
Nurses Association and the National 
Association of Emergency Medical 
Technicians are barred from taking 
part in executions, greatly increasing 
the risk of a mistake in administer-
ing the injections. Now 11 states, 
including Kentucky, employ a sin-
gle-dose injection for executions.

Nevertheless, Stevens systemati-
cally addresses the multiple facets 
of capital punishment, explaining 
how its use as a deterrent can be 
accomplished with life sentences 
without the possibility of parole. 
This removes the risk of further 
offenses and also eliminates the need 
for execution. Stevens argues that 
the eye-for-an-eye mentality and  
demand for retribution is archaic. 
He clarifies that the U.S. Supreme 
Court has already established a rule 
that prevents states from subjecting 
defendants to the type of pain they 
inflicted on their victim(s). Stevens 
asserts that the risk of sentencing an 
innocent man to death far outweighs 
the efficacy of capital punishment. 

Although a short read, with just 
one chapter devoted to each pro-
posed amendment, Six Amendments: 
How and Why We Should Change the 
Constitution is compelling for SCO-
TUS and history buffs alike. In each 
chapter, Stevens states his position 
adeptly and concisely using a mul-
titude of Supreme Court cases to 
support his arguments. Whether one 
agrees or disagrees with the changes 
Stevens proposes, his thorough 
research is incontrovertible. Only 
time will tell if these changes to the 
Constitution will come to fruition. n

Stevens argues that 
the eye-for-an-eye 

mentality and 
the demand for 
retribution is 

archaic.
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Any kindergarten teacher will 
tell you that sharing is never 
an easy skill to learn, and it 

doesn’t get easier with adulthood. 
The more valuable the resource, 
the more difficult it is to use it 
collaboratively. Scarcity only exacer-
bates this challenge. Sharing water 
resources, which are both valuable 
and scarce, often leads to conflict. 
Throughout the world, interna-
tional and state political boundaries 
often divide surface water resources 
into politically convenient jurisdic-
tions; unfortunately, water does not 
respect political boundaries. 

States can share rivers in one of 
two ways. A successive river runs 
from one state into another, creating 
upstream and downstream users. 
A contiguous river is shared by the 
states at the same time. This usually 
occurs when a river forms the border 

between the states. Many rivers are 
both successive and contiguous at 
some point along their run. In any 
shared-water scenario, quantity 
may be a primary concern, but legal 
arguments can differ because of the 
timing of access. In the former, one 
state is waiting for water to flow to 
it while the upstream state has total 
control; and in the latter, both states 
have simultaneous access.

Litigation and Doctrine of 
Equitable Apportionment 
If two states are disputing water 
rights, they can litigate. Under Arti-
cle III of the U.S. Constitution, the 
U.S. Supreme Court has primary 
jurisdiction over any interstate dis-
putes.1 A special master is appointed 
to assist in the resolution of such dis-
putes.2 The master makes findings 
of fact and conclusions of law and 

TRAnSBOUnDARy WATER ISSUES:
              Water WarsBy Amy Hardberger

Amy Hardberger is an assistant professor 
of law at St. Mary’s University School of Law 
in San Antonio, Texas. She is a registered 
professional geoscientist and served as an 
attorney for the Environmental Defense 
Fund (EDF) prior to joining the staff at St. 
Mary’s. Her areas of interest include water 
law and policy, property and environmental 
law, and land use planning. 

submits a report to the Court, which 
then has the power to approve or 
revise any part of the report. 

To determine how much water 
each state is entitled to, the Court 
applies the principle of equitable 
apportionment. First elucidated in 
Kansas v. Colorado, this doctrine is 
governed by the notion of equality 
of rights among the states such that 
waters are distributed equitably.3 
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amount of water available — but a 
compact may not take those changes 
into consideration. Native American 
water rights are also not included in 
many Western water compacts.9 

The fundamental issue that is 
always at the heart of interstate 
issues is one of sovereignty. Invari-
ably, the primary argument put forth 
in a dispute between states is the 
sovereign right to manage resources 
within the state’s boundaries. This is 
a particularly common argument for 
upstream users since they have pri-
mary access to the water source and 
want to avoid any limitation on use. 

The Colorado River
Perhaps the most frequently 
discussed interstate river is the Col-
orado River. This once-great river 
is shared by seven states and pro-
vides drinking water for 40 million 
people.10 In 1922, all seven states 
entered into a compact that breaks 
up the system into Upper and 
Lower Basins rather than defining 
each state’s apportionment. A later 
treaty between the United States and 
Mexico allocated Colorado water 
internationally. In total, the compact 
and treaty govern 1.5 million acre-
feet annually.11 

In the years since these docu-
ments were signed, much has 
changed in the region. Popula-
tion has exploded and has become 

This does not mean that the 
goal is an equal distribution, but 
it does mean that one state does 
not have the right to take all of the 
water to the detriment of another 
state. Instead, equity is determined 
by analyzing a number of factors, 
including how the water has been 
used by the states in the past, physi-
cal and climatic conditions of the 
water source, effects of wasteful 
practices on the downstream user, 
and a harm analysis on upstream 
users if their use is truncated. In 
addition to equity, equitable appor-
tionment seeks to impose an 
affirmative duty on the states to use 
water efficiently. 

Interstate Compacts
Water can be also be allocated 
between states by congressio-
nal action.4 States can negotiate an 
agreement about the distribution 
and use of water in a compact. Con-
gress must approve any compact 
before it goes into effect.5 There are 
approximately 23 interstate com-
pacts for water.6 Of these, some 
involve only two states, but many 
are multistate agreements. The vast 
majority of these involve the West-
ern states, but Eastern states are not 
immune from water conflict.7 Com-
pacts can dictate a number of issues, 
including allocation, water stor-
age, flood control, water quality 
and comprehensive basin planning. 
Compacts have the advantage of 
allowing participants’ input rather 
than having terms dictated by the 
Court, but the presence of a compact 
does not always prevent conflict. 
When conflict does arise, the Court 
is tasked with interpretation. 

Although compacts have the 
advantage of planning, they are 
often criticized for inhibiting flexibil-
ity.8 This is particularly true when a 
compact is written in very specific 
numeric terms. Compact language 
can be written more generally to 
avoid this problem, but terms can 
be difficult to enforce if they are too 
broad. Conditions change over time 
— populations grow, water uses 
shift and climate variations affect the 

concentrated in urban areas, and 
endangered species issues have 
increased. Levels and locations of 
consumptive uses have shifted. Per-
haps most importantly, the compact 
negotiators overestimated the river’s 
average annual flow, meaning that 
even in a good year all of the alloca-
tions would be difficult to satisfy.12 
The current drought in this region 
has exacerbated the urgency of the 
situation, with Lake Mead at only 38 
percent of capacity.13 While this com-
pact has not been litigated in recent 
years, legal issues may arise if the 
drought continues. 

 Recent controversies between 
states include a suit between Texas 
and Oklahoma that was recently 
resolved14 and a claim between Flor-
ida and Georgia.15 A common thread 
in these cases is the need to bal-
ance the use of a shared resource 
with state sovereignty. Not surpris-
ingly, these suits often consist of a 
downstream user maintaining that 
water deliveries from the upstream 
user are less than what is required 
under either principles of equity or 
an existing agreement or compact. 
When a suit is filed, the Court defers 
to sovereignty wherever possible.16

The Texas/new Mexico Conflict
The resurgence of the Texas and 
New Mexico conflict regarding Rio 
Grande river deliveries is no excep-
tion to the general gist of other water 
disputes. Accountability between 
users is at the heart of this case. 
Intrinsic in the filings is the accu-
sation that water is not being used 
in the most efficient manner and 
obligations based on location raise 
difficult sovereignty issues. 

Background

To fully understand the Texas/New 
Mexico controversy, one must first 
understand the flow of the river. The 
Rio Grande’s headwaters start with 
snowmelt in Colorado’s San Juan 
Mountains. From these unassum-
ing beginnings, it becomes the fifth 
largest river in North America, flow-
ing through New Mexico and into 
Texas, where it serves as an 800-mile 

The fundamental issue 
that is always at the 
heart of interstate 

issues is one of 
sovereignty.
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international boundary between 
the United States and Mexico. The 
river ends its 1,800-mile journey at 
the Gulf of Mexico. In New Mex-
ico, surface water is stored in the 
Elephant Butte Reservoir, located 
about 100 miles from the Texas bor-
der and managed by the U.S. Bureau 
of Reclamation (Reclamation). Once 
released, the two primary irrigation 
districts, New Mexico’s Elephant 
Butte Irrigation District (EBID) 
and Texas’ El Paso County Water 
Improvement District (EP1), allocate 
the water to local irrigators.

Water has historically been a sub-
ject of conflict among Rio Grande 
users. With almost desert conditions 
along the entire reach and a grow-
ing number of users, shortage is a 
way of life. In 2001, the Rio Grande 
ran dry before it could meet the Gulf 
of Mexico.17 The summer of 2013 
was also particularly dry in New 
Mexico. Extended drought and irri-
gation withdrawals caused Elephant 
Butte to drop to just three percent of 
its total capacity, its lowest level in 
50 years.18 Low water levels forced 
EBID to cease irrigation deliveries 
early.19 

Luckily, unseasonably large rains 
in September 2013 averted further 
crisis, and last year’s influx con-
tinues to buoy current lake levels, 
which are now 45 feet above their 
2013 low point.20 Unfortunately, even 
with the large inflow, the reservoir is 
currently at only 18 percent capacity, 

and predictions seem to indicate that 
the increased water levels are only 
temporary.21 Decreased snowpack in 
the drainage basin means lower than 
normal spring runoff projections, 
creating an increased dependency on 
reservoir water by Texas and New 
Mexico irrigators as they plant their 
summer crops. Based on the with-
drawal projections, reservoir levels 
may ultimately fall lower than last 
year’s lowest point.22

The Rio Grande’s waters are 
highly regulated through a com-
bination of state law, federal law 
and international treaties. Seven-
teen dams and diversions physically 
manage water deliveries.23 Efforts 
to divide the Rio Grande’s waters 
stretch back to the late 1800s. In 
1905, Congress passed the Rio 
Grande Reclamation Project (Proj-
ect) Act, authorizing the current 
reservoir storage and delivery sys-
tem for Mexico as well as the water 
allotments to EBID and EP1. The act 
based the states’ allotments of Proj-
ect water on their irrigated acreage. 
A subsequent survey completed by 
Reclamation allocated 57 percent 
of the United States’ portion of Rio 
Grande water to EBID and 43 per-
cent to EP1.24 In 1906, Rio Grande 
waters were further assigned in 
an international treaty between 
the United States and Mexico that 
guaranteed the delivery of 60,000 
acre-feet of Project water annually to 
Mexico at or near El Paso, Texas.25

Increased farming and irrigation 
throughout the 1920s led to disagree-
ments over the proper allocation of 
Rio Grande waters.26 To avoid law-
suits and further conflict, Colorado, 
Texas and New Mexico signed the 
Rio Grande Compact (Compact) 
in 1938, which sought to equita-
bly divide and apportion the river. 
One objective of the Compact was to 
require deliveries of the Rio Grande 
to Texas from New Mexico. The con-
tinuing conflict between the states 
involves what happens to the water 
along its journey from New Mexico 
to the Texas border.

In addition to surface water, 
groundwater is consumed by both 

Texas and New Mexico. Reliance on 
groundwater increased significantly 
during the 1950s drought when 
surface water resources were insuf-
ficient to meet irrigation needs. Since 
the 1950s, additional wells have been 
drilled in both states for agricultural, 
municipal and industrial uses. Many 
of these wells pump water directly 
from the Rio Grande, which has led 
to an ongoing conflict between EBID 
and EP1 over Project operations and 
the impact of groundwater with-
drawals on surface water deliveries. 

In 2008, the two districts and 
Reclamation crafted the Operating 
Agreement Settlement for the Rio 
Grande Project (Operating Agree-
ment), which changed the allocation 
methods of Project water. The goal 
of the new method was to account 
for surface water depletions caused 
by groundwater wells. The states are 
not signatories to this agreement.

Pleadings in the Current 
Dispute
In January 2013, Texas filed a motion 
for leave to file complaint against 
New Mexico in the U.S. Supreme 
Court complaining that New Mex-
ico is not meeting its Rio Grande 
delivery obligations under the Com-
pact.27 The conflict primarily revolves 
around the proper interpretation 
of New Mexico’s delivery location 
obligation. 

In its motion, the state of Texas 
argues that New Mexico allowed 
numerous unauthorized surface and 
groundwater withdrawals between 
Elephant Butte and the Texas border, 
preventing large portions of Texas’ 
water allocation from arriving at the 
state line and thus denying Texas its 
equitable share in violation of the 
Compact.28 In addition, Texas con-
tends that without delivery to the 
state line, water obligations to Mexico 
under the 1906 treaty are also threat-
ened. Texas is asking the Court to 
enjoin New Mexico’s current surface 
and groundwater diversions of the 
Rio Grande waters and require New 
Mexico to pay damages for water ille-
gally diverted.29 

The Compact does not state any 

Water has historically 
been a subject 

of conflict among 
Rio Grande users. 
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delivery requirements below Ele-
phant Butte; however, Texas argues 
that despite the omission of an 
explicit state line delivery require-
ment, the purpose and intent of the 
Compact was for the water to actu-
ally arrive at the border.30 To support 
this argument, Texas explains that 
the Project and the Compact should 
be seen as “inextricably intertwined” 
documents.31 The motion goes on 
to say that the state entered into the 
Compact with the understanding that 
New Mexico not only would deliver 
water into Elephant Butte but also 
would not allow water to be inter-
cepted between the reservoir and 
the Texas state line. Without the lat-
ter guarantee, Texas argues, its rights 
under the Compact cannot be pro-
tected. Delivery to Elephant Butte is 
required only to fulfill the ultimate 
goal of delivery to the state.

New Mexico’s March 11, 2013, 
brief in opposition to Texas’ motion 
does not dispute the fact that Texas’ 
allotted amount did not arrive at 
the state border. Rather, New Mex-
ico argues that the border is not the 
appropriate delivery location under 
the express terms of the Compact 
and that, based on the terms of the 
Compact, its obligation is met when 
the water is delivered into Elephant 
Butte.32 The brief notes that any issues 
Texas may have are with the Project 
adjudication, not the Compact. The 
brief also asserts that if the drafters of 
the Compact intended the state line 
to be the delivery point, the Compact 
would have been written that way, as 
it is for Colorado’s delivery require-
ment at the New Mexico state line.

In January 2014, the Court granted 
Texas’ motion for leave to file a com-
plaint and provided New Mexico 
60 days to file a motion to dismiss.33 
In the interim, the United States 
filed and was granted a motion for 
leave to intervene. A special master 
was recently appointed to assist the 
Court in the Compact interpretation. 
Some parties see this as ceding con-
trol of the Rio Grande to the federal 
government.

Although it is unclear how or 
when this dispute will be resolved, 

continued on page 20

it is clear that the Compact’s stated 
goal of removing future controversies 
between the users of the Rio Grande 
River has yet to be achieved. n
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Water Law Practice Demands High 
Degree of Competency 
By Cynthia Campbell

Water is a scarce and valuable resource in the Western United States. 
Claims for rights to water frequently lead to conflicts among differ-
ent levels of government (federal, state and local), as well as private 
interests. It is common for each level of government to have its own 
independent water rights to assert and protect. Federal considerations 
also include protection of the rights of Indian tribes to their share of 
water. Conflicts can last for decades. 

As an example, the case for adjudication of all water rights in the 
state of Arizona has been ongoing for over 40 years with no end in 
sight. In Arizona, the Bureau of Reclamation, the state of Arizona and 
many municipalities in the Phoenix metro area require the services of 
attorneys specializing in water law in order to represent their respec-
tive interests in the priority and quantification of water rights and 
resources. Institutional knowledge of the individual client is impor-
tant. Due to the vital nature of water in the West, it is critical that 
government bodies have competent representation in water matters, 
especially in the case of an ongoing adjudication of water rights. 

Water law is complex, often involving layers of case history, historic 
claims that predate statehood, federal compacts, federal reclamation 
law and state law. Whether in-house or retained, water law attorneys 
(affectionately known as “water buffaloes” in the Southwest) must 
possess a high degree of specialization to competently protect a juris-
diction’s interests. However, it can be difficult for government bodies 
to acquire and retain in-house counsel with the required degree of spe-
cialization and to dedicate attorney resources on complex water issues, 
especially in an environment of limited government resources.

 

Cynthia Campbell is an assistant city attorney for the city of Phoenix, practicing in the area of 
water law. Prior to being a water attorney for the city of Phoenix, she held positions as the water 
quality compliance manager at the Arizona Department of Environmental Quality (ADEQ) and 
as assistant attorney general, practicing environmental law. Most of her 21 years as an attorney 
have been engaged in representation of government in environmental and other land use 
matters. She holds a J.D. from Northwestern University School of Law.
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marijuana laws, and we suggested 
means of interpreting relevant criminal 
law provisions and rules of profes-
sional conduct to achieve this result.

This article builds on that analy-
sis, taking on the particular issue of 
the public lawyer’s’ role in marijuana 
regulation. For government lawyers, 
the key issues in exercising discre-
tion in the context of marijuana are not 
clients’ access to the law and equal-
ity but rather determining the clients’ 
wishes and serving them diligently 
and ethically. Lawyers representing 
state agencies, legislatures and the 
executive branch of government draft 
and interpret the rules and regula-
tions regarding marijuana. Lawyers for 
federal, state and local governments 
then interpret those rules to determine 

Although 23 states and the Dis-
trict of Columbia have now 
legalized marijuana for med-

ical purposes, marijuana remains 
a prohibited substance under fed-
eral law. Even in Washington and 
Colorado, which have “legalized” 
marijuana use by adults, all mari-
juana conduct remains every bit as 
illegal as it does in other states — at 
least as far as the federal government 
is concerned. Because the production, 
sale, possession and use of mari-
juana remain illegal, there is a risk of 
prosecution under federal laws. Fur-
thermore, those who help marijuana 
users and providers put themselves 
at risk — federal law punishes not 
only those who violate drug laws but 
also those who assist or conspire with 

them to do so. In the case of lawyers 
representing marijuana users and busi-
nesspeople, this means not only the 
real (though remote) risk of criminal 
prosecution but also the more immedi-
ate risk of professional discipline.

In 2013, we wrote about the difficult 
place in which lawyers find them-
selves when representing marijuana 
clients.1 We argued previously that 
while both the criminal law and the 
rules of professional conduct rightly 
require legal obedience from law-
yers, other countervailing pressures 
must be considered when evaluating 
lawyers’ representation of marijuana 
clients. In particular, we argued that 
considerations of equity and access 
to justice weigh dispositively in favor 
of protecting lawyers who endeavor 
to help their clients comply with state 

Public Lawyers and 
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Sam Kamin and Eli Wald



15Winter 2015THE PUBLIC LAWYER

Published in The Public Lawyer, Volume 23, No 1 © 2015 by the American Bar Association. Reproduced with permission. 
All rights reserved. This information or any portion thereof may not be copied or disseminated in any form or by any means or 
stored in an electronic database or retrieval system without the express written consent of the American Bar Association.

Sam Kamin is a professor of law and director 
of the Constitutional Rights and Remedies 
Program at University of Denver Sturm College 
of Law. Holding both a J.D. and a Ph.D. 
from the University of California at Berkeley, 
Professor Kamin has focused much of his 
research on criminal procedure, death penalty 
jurisprudence, federal courts and constitutional 
remedies. He has also become one of the 
nation’s leading experts on the regulation 
of marijuana; in 2012, he was appointed to 
Governor John Hickenlooper’s Task Force to 
Implement Amendment 64 (the ballot measure 
that amended Colorado’s constitution providing 
for the regulation of marijuana) and is currently 
serving on the California ACLU’s blue ribbon 
panel to study marijuana legalization. 

Eli Wald is the Charles W. Delaney Jr. 
professor of law at the University of Denver 
Sturm College of Law. A legal ethics and legal 
profession scholar, Wald has written on topics 
such as increased lawyer mobility, conflict of 
interests and attorney disqualification, attorney-
client communications, lawyers’ fiduciary duties 
to clients, the nationalization and globalization 
of law practice, and, most recently, the 
challenges facing lawyers representing clients 
in the emerging marijuana industry. Professor 
Wald’s work has appeared in leading journals 
such as the Fordham, Stanford, University of 
Colorado and Wisconsin law reviews and the 
Georgetown Journal of Legal Ethics. His articles 
have been cited in ABA ethics opinions and 
excerpted in legal ethics casebooks.

the obligations and responsibilities 
of those they represent and to help 
their clients meet those obligations 
and carry out their required tasks. 
Both state and federal prosecutors are 
charged with determining what con-
duct remains illegal under the new 
rules and, perhaps more importantly, 
with exercising discretion regarding 
whom to prosecute and to what extent.

Today’s State of Marijuana 
Law and Rules of Professional 
Conduct2

Any conversation about the legal sta-
tus of marijuana must reiterate that 
marijuana is not “legal” anywhere in 
the United States. While an ever-grow-
ing number of states have curtailed, 
amended or otherwise weakened their 
own marijuana prohibitions, the fed-
eral government has not. Marijuana 
remains a Schedule I narcotic, a drug 
whose manufacture, distribution and 

possession remain serious felonies 
punishable by long terms of impris-
onment. The U.S. Supreme Court has 
upheld the power of the federal gov-
ernment to regulate marijuana3 and 
has held that compliance with state 
law is not a defense in a prosecution 
under federal criminal provisions.4

For private lawyers representing 
clients in the marijuana industry, this 
means exposure to criminal liability 
for aiding and abetting their clients’ 
marijuana conduct and discipline 
for counseling or assisting that con-
duct. We have proposed that both of 
these concerns ought to be addressed 
in favor of permitting attorney advice 
regarding marijuana conduct in 
order to ensure clients’ access to law, 
lawyers and legal advice. Our pro-
posed approach seems to have been 
embraced. To the best of our knowl-
edge, no lawyer has been prosecuted 
for aiding and abetting a client’s mari-
juana activity except in circumstances 
where lawyers were alleged to have 
formed an intent to assist clients above 
and beyond simply representing them 
qua lawyers. And we are aware of no 
attempt by a state ethics board to dis-
cipline lawyers for assisting clients’ 
marijuana activity. 

Indeed, some jurisdictions have 
revised their rules of professional 
conduct to explicitly allow lawyers 
to represent clients in the marijuana 
industry.5 In Colorado, for example, 
Rule 1.2(d) continues to state that “[a] 
lawyer shall not counsel a client to 
engage, or assist a client, in conduct 
that the lawyer knows is criminal or 
fraudulent. ...”6 However, after much 
debate, the Colorado Supreme Court 
added Comment 14 to Rule 1.2, which 
states that a lawyer may assist a client 
in conduct that the lawyer reason-
ably believes is permitted by the state’s 
marijuana laws.7 While our approach 
— construing the term assist in Rule 
1.2(d) to require a true intent — was 
not adopted by the court, the same 
result is ultimately achieved. Either 
approach gives clients greater access to 
lawyers and legal advice while putting 
to rest lawyers’ fear of discipline for 
giving that advice.

As civil servants, many have likely 

taken an oath to uphold the laws and 
Constitution of the United States as 
well as those of their own jurisdiction. 
Thus, if they play a role in facilitating 
marijuana use — either by regulating 
it, collecting the tax revenues from it, 
or helping create rules to govern the 
(still illegal) manufacture and sale of 
it — they may find their professional 
role in conflict with their oath. 

The Role of Public Lawyers 
in Marijuana Regulation and 
Decriminalization
Our approach to the regulation of 
private lawyers — permitting the 
representation of marijuana clients 
seeking to conform to state law as long 
as the lawyer does not form the intent 
to assist in a client’s criminal activity 
— applies to public lawyers as well. 

Public lawyers will rarely, if ever, 
be perceived as having the intent to 
encourage criminal conduct on the 
part of their clients. Unlike private 
lawyers who choose to take on mari-
juana practitioners and users as clients, 
the public lawyer generally does not 
choose clients or the issues they raise. 
If the regulation of marijuana becomes 
one of the topics assigned to public 
lawyers, they must simply add that 
expertise to their portfolio. Relatedly, 
public lawyers’ well-being does not 
rise and fall on the financial success of 
their clients. As a result, public law-
yers are rightly perceived as having 
goals independent of those whom they 
represent.

Perhaps more fundamentally, it is 
rarely true that the government law-
yer’s client is violating federal law, 
even if the client is involved in one 
way or another in the regulation of 
a legal marijuana market. To see this 
more clearly, consider an actual law-
suit brought on behalf of the city of 
Garden Grove in California.8 A law 
enforcement official had wrongly con-
fiscated medical marijuana belonging 
to Felix Kha and was ordered by the 
trial court to return Kha’s medicine to 
him. The city sued to enjoin the order, 
arguing that doing so would make 
the officer and the city complicit in the 
distribution of a controlled substance 
and in aiding and abetting Kha’s 
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possession of that substance. The Cali-
fornia courts rejected this contention, 
noting that the city could not be seen 
as possessing the requisite intent to 
violate federal law:

To be liable as an aider and 
abettor, a defendant must not 
only know of the unlawful pur-
pose of the perpetrator, he must 
also have the specific intent to 
commit, encourage or facili-
tate the commission of the 
offense. Stated differently, the 
defendant must associate himself 
with the venture and partici-
pate in it as in something that he 
wishes to bring about and seek 
by his actions to make it suc-
ceed. Even though Kha would 
be in violation of federal law by 
possessing marijuana, it is rather 
obvious the City has no inten-
tion to facilitate such a breach. Its 
challenge to the superior courts 
[sic] order is clear proof of that, 
and in future cases the existence 
of case law compelling it will 
resolve this issue.9 

Here, the court was writing about 
the culpability of lay employees; but 
for the lawyer working on behalf of a 
public entity, the case is more starkly 
clear. The public entity that the law-
yer represents is not seeking to aid and 
abet the use of marijuana by those that 
it regulates, and the lawyer who helps 
the state achieve its goals is a further 
step removed from such intent.

Furthermore, while many of the 
access to justice and fairness con-
cerns that motivate our conclusion 
with regard to private lawyers do not 
apply when considering the conduct 
of public lawyers, it would certainly 
be perverse to allow private marijuana 
parties to be represented by counsel 
but to deny the government that ben-
efit. Complex regulatory apparatuses 
require the participation of attorneys 
not merely on the side of the regu-
lated but on the side of the regulator as 
well. In this sense, the interest in equal 
access to justice also argues in favor of 
permitting public lawyers to engage in 
this representation.

How Public Lawyers Can 
Represent their Clients 
Effectively and Ethically
While the concerns of private law-
yers center upon whether they can 
represent marijuana clients without 
violating criminal law and the rules 
of professional conduct, public law-
yering in this area primarily raises 
questions of how to represent the client 
effectively and ethically. Specifically, 
public lawyers confront two unique 
and intertwined challenges when 
compared to private lawyers: (1) deter-
mining the appropriate allocation of 
authority/communication between 
lawyer and client and (2) exercising 
professional judgment. 

Private lawyers representing clients 
in the marijuana industry know or can 
easily ascertain their clients’ objectives. 
A typical client might, for example, 
seek a lawyer’s help in obtaining a 
license to own and operate a dispen-
sary. And if questions arise during the 
representation — regarding the cost 
of the license, disclosures that would 
have to be made to the government 
agency in order to obtain the license, 
other business interests that might be 
jeopardized by licensure, etc. — the 
lawyer can usually consult with the 
client and obtain guidance regarding 
how to proceed. 

In contrast, government lawyers 
engaged in marijuana regulation 
sometimes find themselves in a 
challenging situation in which the 
objectives of the client are unclear and 
ascertaining them may not be possible. 
A few examples illustrate the point.

Issue: Enforcement and Changing 
Public Opinion

Consider a state attorney general (AG) 
deciding whether to enforce the state’s 
criminal laws in a jurisdiction that has 
not legalized medical marijuana but 
has a large underground marijuana 
industry. On the one hand, the AG has 
a duty to enforce the state’s laws as 
written, and doing so generally serves 
the interests of the people (the AG’s 
client). An AG taking such a posi-
tion would strictly enforce her state’s 
criminal laws, legitimately reason-
ing that if the people wish to amend 

their laws to legalize or decriminal-
ize marijuana, then they ought to do so 
but that until such time she will enforce 
the state’s existing laws as written. On 
the other hand, laws sometimes linger 
on the books long after the electorate 
has lost enthusiasm for them (sodomy 
laws, for example). In that case, an AG 
might legitimately exercise her pros-
ecutorial discretion and professional 
judgment and either refuse to enforce 
those laws as written or else be very 
selective about which cases to prosecute 
under such a statute. Even in states that 
have amended their marijuana laws to 
permit certain marijuana use, difficult 
questions remain regarding how liter-
ally law enforcement should enforce 
those criminal laws that remain on the 
books.10 Absent a specific statutory 
answer, how should a prosecutor react 
to changing public opinion with regard 
to marijuana-related conduct? 

Issue: Consultation with Highest 
Authority

ABA Model Rule of Professional 
Conduct 1.13 defines and details com-
munications with an organizational 
client, including an electorate.11 It essen-
tially guides the AG to consult with 
the highest authority that is authorized 
to speak on behalf of the people — in 
most cases, the governor of the state. 
Practically speaking, however, a gov-
ernor may not wish to decide the issue 
and may leave it to the AG’s discretion. 
Furthermore, an AG seeking in good 
faith to determine the will of the peo-
ple should be mindful of the fact that 
a governor may be as concerned with 
her political fortune and appeasing her 
political constituency as she is with 
ascertaining the true will of the people. 
Moreover, even if the governor is will-
ing to offer guidance about the will of 
the people, it is sometimes appropriate 
for an AG (or any other lawyer) to not 
follow or participate in the implementa-
tion of certain policies because they are 
illegal, immoral or dangerous. Put dif-
ferently, an AG should not reflexively 
take the position that “my constitu-
ents/clients wanted work done in this 
area so I did it” without independently 
assessing the legality and morality of 
the underlying policies. 
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The role of lawyers in drafting the 
“Torture Memo” and in otherwise 
approving the wartime practices of the 
Bush administration serve as a cau-
tionary tale for a public lawyer who 
would blindly follow the requests of 
her client.12 Communication with the 
client and determining the client’s 
wishes with regard to a particular pol-
icy outcome is a necessary but not a 
sufficient requirement of public law-
yers practicing ethically in this context.

Issue: Marijuana Law Reform and 
Agency Funding

Furthermore, consider a lawyer in a 
jurisdiction that has legalized medi-
cal marijuana who represents a state 
agency that receives significant fed-
eral funding. Should the lawyer 
advise her client to proceed with 
marijuana law reform even if such 
participation may jeopardize the 
agency’s federal funding? It seems 
to us that the attorney’s obliga-
tion, at a minimum, is to inform her 
agency and the public of the possible 
negative consequences of pursuing 
marijuana law reform and to work 
diligently on behalf of her clients 
whether they determine that the pol-
icy decision is worth the risk or not. 
Of course, the question remains of 
how the attorney should go about 
informing her client of the risks and 
determining the client’s views on the 
subject.

Conclusion 
Marijuana regulation is not a niche 
area of government regulation; it will 
influence the practice of virtually every 
public lawyer in the years to come. 
Public lawyers must understand the 
changes in marijuana law and the 
implications for government clients. 
Given the pervasiveness of the mod-
ern regulatory state, the situation is no 
easier — and, in many ways, it is more 
complicated — for public lawyers than 
it is for private ones.  

To be sure, public lawyers face myr-
iad practice challenges with respect 
to marijuana law reform, and we do 
not pretend that we have resolved 
all of the issues that are sure to arise. 
The legal status of many actors is 

uncertain whenever state law permits 
conduct that is expressly forbidden 
by the federal government. We hope 
that public lawyers will be alert to the 
risks involved in participating in mari-
juana regulation so that they can think 
carefully about their obligations when 
these issues arise. n
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The Division presented its 2014 national awards 
to a group of extraordinary public sector lawyers at 

the ABA’s Annual Meeting in Boston

National Awards
Public Lawyers Shine at the 

Division’s Awards Reception

By Kiren Jahangeer

DORSEY AWARD
Harrison D. McIver III, executive 
director, Memphis Area Legal Services, 
Inc. (MALS) is the 2014 recipient of 
the Dorsey Award. Named for the late 
Charles H. Dorsey, longtime execu-
tive director of Maryland’s Legal Aid 
Bureau, Inc. and a champion of the 
poor and underprivileged, the Dorsey 
Award honors an outstanding public 
defender or legal aid lawyer. 

McIver has dedicated his career to 
providing outstanding legal services to 
indigent people by developing creative 
solutions to more effectively serve cli-
ents. McIver organized the inaugural 
Access to Justice Summit and signifi-
cantly increased financial contributions 
to MALS by expanding its public pro-
file. He also instituted ESQ.BUILD, 
through which participants handle 
MALS cases on a pro bono basis — a 
win-win situation that provides impor-
tant hands-on training for recent law 
school graduates and extra staffing for 

resource-strained MALS. 
Established in 1970 in the wake of 

the death of Dr. Martin Luther King 
Jr., MALS primarily serves women 
and children, the elderly, and the 
disabled, providing access to food, 
shelter, income and a safe living envi-
ronment for Memphis residents. 
MALS also focuses on systemic issues. 
Responding to research that indi-
cates that financial independence, 
self-confidence and self-sufficiency 
enable victims of domestic violence 
to leave their abusers, MALS insti-
tuted the Opportunity Plus Project to 

aid domestic violence survivors and 
their families by empowering them to 
become economically and emotionally 
self-sufficient. 

McIver was called on by Congress 
to testify regarding the reauthorization 
of the Legal Services Corporation Act 
in 2009. He discussed the history of 
MALS and the work it conducts under 
increasing financial hardship, high-
lighting the response efforts of MALS  
after Hurricanes Katrina and Rita dev-
astated the Gulf Coast in 2005.

Upon receiving the Dorsey Award, 
McIver commented,

I recognize that there are many 
who toil in the fields of justice 
who are equally deserving of 
this award. I stand here today 
at this place, at this time and at 
this moment on the shoulders 
of many for whom I am blessed. 
I was blessed to have parents 
who inspired me to give back to 
our community, and although 
born into segregation, to work 
extremely hard to overcome and 
not to be bitter. They taught me 
to judge each individual, bor-
rowing from Dr. King, on the 
content of his or her charac-
ter and to treat each individual, 

Kiren Jahangeer is the Division’s senior 
program specialist.  She can be reached 
at kiren.jahangeer@americanbar.org or 
202-662-1023.

Division Chair Alexander W. Purdue with 
Harrison D. McIver III, winner of the Dorsey 
Award
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no matter his or her station in 
life, with dignity and respect. I 
stand on their shoulders, and the 
shoulders of the many, includ-
ing you at this reception who 
touched my life; and my staff at 
MALS, who work tirelessly each 
and every day to ensure access to 
justice for the thousands of our 
clients who, but for our efforts, 
would have little or no voice in 
our justice system. I would be 
remiss if I were not to acknowl-
edge the anniversaries of the 
1964 Civil Rights Act and the 
Legal Services Corporation Act, 
both having played significant 
roles in my life and for many 
who were afforded opportuni-
ties to serve our nation as leaders 
and soldiers in the pursuit of 
equal justice for all — the corner-
stone of our democracy.

HODSON AWARD

The Hodson Award recognizes sus-
tained exceptional service or a specific 
extraordinary achievement by a gov-
ernment or public sector law office. 
This year, in honor of the late Major 
General Kenneth J. Hodson, former 

judge advocate general of the U.S. 
Army, the Division honored the Geor-
gia Legal Services Program (GLSP). 

As the largest non-profit law firm 
in Georgia, with 10 offices throughout 
the state, GLSP implemented innova-
tive strategies to meet recession-driven 

legal needs in the face of a substantial 
(20 percent) budget cut. During the 
recent economic downturn, Georgia 
had the third largest increase in pov-
erty population in the country, and 
one of the cities in GLSP’s service area 
was ranked the fourth poorest in the 
nation. GLSP established a toll-free 
benefits hotline with funding from 
the National Council on Aging, assist-
ing needy seniors in obtaining food 
stamps and ending the routine delays 
that they had encountered. GLSP also 
developed a domestic violence proj-
ect for underserved LGBTQ clients in 
rural areas. GLSP provides bilingual 
advocacy on behalf of 
farmworkers seeking fair 
wages, and it collaborated 
with the Administrative 
Office of the Courts to 
reduce language barri-
ers. GLSP also works with 
Georgia Appleseed and 
the Southern Center for 
Human Rights to reach 
families to address racial 
inequality in education for 
low-income Georgians. 
Teen dating violence is 
addressed through part-
nership programs with 

local schools.
“Our staff stood up in 

the face of the challenges 
of the recession and went 
beyond their comfort 
zone to make sure criti-
cal client needs were met,” 
remarked Phyllis Holmen, 
executive director of GLSP, 
as she accepted the award 
on behalf of the organiza-
tion. She added,

We gained over $3.5 
million in safety-net 
benefits for clients, 
such as unemployment 

benefits and food stamps. We 
reached new clients — rural 
seniors entangled with consumer 
scams, limited-English-proficient 
clients and more. We recruited 
new volunteers, developed new 
technology solutions and built 

new partnerships. No one else 
was doing the work we were 
doing — and continue to do. 
We want to make sure no one is 
left behind in the recovery. I am 
very grateful for this award and 
accept it on behalf of all the GLSP 
staff who worked so hard dur-
ing the recession for justice and 
equal protection of the laws.

NELSON AWARD

Margaret Kuroda Masunaga, dep-
uty corporation counsel, County of 
Hawaii, is the recipient of the 2014 

Nelson Award. This award distin-
guishes an individual government or 
public sector lawyer for outstanding 
service and contributions to the Ameri-
can Bar Association. It was named for 
the late L. Clair Nelson, who served as 
a council member of the Government 
and Public Sector Lawyers Division in 
addition to holding numerous leader-
ship positions within the organization. 

Masunaga has served in her local 
government for 23 years while simul-
taneously contributing her experience, 
expertise and time — comprising hun-
dreds of volunteer hours — to the 
American Bar Association. Masunaga 
currently serves on the ABA Commis-
sion on Women in the Profession and 
as the ABA state delegate for Hawaii. 
She served on the ABA Council of 
Racial and Ethnic Diversity in the Edu-
cational Pipeline (2009-2012) and was 
a member of the ABA Commission 
on Racial and Ethnic Diversity in the 

Phyllis Holmen, executive director of the Georgia Legal Services 
Program

Margaret Kuroda Masunaga, winner of the Nelson Award
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Profession (2006-2009), the ABA Steer-
ing Committee on the Unmet Legal 
Needs of Children (2003-2006), the 
ABA Standing Committee on Pub-
lic Education (2000-2003), and the 
ABA Committee on Youth Education 
for Citizenship, among many others. 
Masunaga consistently ensures that 
the voice of the public sector lawyer 
is heard while advocating for fairness, 
diversity and gender equity in the 
legal profession. 

In her remarks upon accepting the 
Nelson Award, Masunaga stated, 

Thank you to the Division for 
the 2014 Nelson Award and 
this honor. My involvement in 
the ABA Commission on Racial 
and Ethnic Diversity in the Pro-
fession and on Women in the 
Profession help minority women 
like me mentor the next genera-
tion, like my daughter Colette. 

She will continue to promote 
justice, knowing that my par-
ents, who were interned during 
World War II, were not treated 
fairly as U.S. citizens of Japanese 
ancestry. Government lawyers 
like me continue to fight for 
diversity, equality, and gender 
equity. Mahalo for the support 
of Hawaii State Bar Associa-
tion President Calvin Young and 
Executive Director Patricia Mau-
Shimizu, and especially the ABA 
Government and Public Sector 
Lawyers Division.
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The Division congratulates all of 
the winners for their exceptional pub-
lic service. Nominations for the 2015 
National Awards are due April 13, 
2015. Please visit the Division’s web-
site at www.governmentlawyer.org 
for details. n

For information on all our nomi-
nees from this year, please visit 
www.americanbar.org/groups/ 
government_public/awards.html.

Winners of the Division’s 2014 National Awards
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ABA Midyear Meeting  
February 4–12, 2015 
Houston
Registration for the Midyear Meeting is free. To 
register, go to www.americanbar.org/calendar/ 
midyear.html. There is a nominal fee for Division 
programs (visit www.governmentlawyer.org to 
register or for more information). All Division 
events will take place at the Hyatt Regency.
 

Division Events

Friday, February 6
1:00 – 3:00 p.m. Ethical Considerations 
in Public Sector Law CLE  
$50 registration fee

3:15 – 5:15 p.m. Deposition Skills: Pointers and 
Pitfalls for Government and Private Lawyers CLE 
$50 registration fee

To register for any of these programs, visit 
www.governmentlawyer.org. Don’t delay, 
registration is limited!
 

Saturday, February 7
Council Meeting
9:00 a.m. – 12:15 p.m.

UPCOMING  DIVISION EVENTS

ABA Annual Meeting
July 30–August 4, 2015 
Chicago


