
January 26, 2016 
  
Via E-rulemaking Portal 
  
U.S. Department of the Treasury 
Financial Crimes Enforcement Network 
P.O.Box 39 
Vienna, VA 22183 
  
Re: RIN: 1506-AB27 Imposition of Special Measure against FBME Bank Ltd., Formerly Known 
as the Federal Bank of the Middle East Ltd., as a Financial Institution of Primary Money 
Laundering Concern 
 
Dear Sir or Madam, 
  
My name is Sharyn O'Halloran, and I am the George Blumenthal Professor of Political 
Economics and International and Public Affairs at Columbia University in New York. Much of my 
research explores the design of administrative processes, the delegation of regulatory power, 
and the implementation as well as maintenance of oversight functions. Given the high 
relevance, I welcome this opportunity to comment on the proposed special measure by the U.S. 
Treasury's Financial Crimes Enforcement Network against FBME Bank Ltd (FBME). 
  
Congress has established a variety of mechanisms to monitor and regulate agency behavior: 
notice-and-comment rulemaking, enhanced reporting requirements, and stringent budgetary 
hearings, among others. To be effective, a great deal of time and resources must be devoted to 
direct oversight and controls. Since an agency will seek to maximize its utility by setting policy 
closest to its ideal point (preferred outcome), agencies must be subjected to strong ex ante and 
ex post controls. 
  
Some agencies are given generous administrative powers, and for good reason. Congress has 
neither the time nor expertise to micromanage policy decisions. The more Congress limits 
discretion, the less flexible the agency is when responding to changing circumstances. An 
agency like FinCEN has extensive expertise in foreign and domestic white collar crime, and thus 
must be afforded some bureaucratic discretion. However, this discretionary authority should not 
permit the agency to pursue its own policy goals contrary to the public interest.    
 
Certain aspects of this case indicate the agency is pursuing its own agenda, rather than the 
mandate set by Congress. From public court filings and comments, it is apparent that FinCEN 
has violated the Administrative Procedure Act (APA) in determining its course of action against 
FBME.  More troubling, it appears that several of FinCEN's actions against FBME border on 
unconstitutional takings. In the future, it is essential that strong procedural controls be enacted 
and enforced to prevent violations against other financial institutions. 
 
FinCEN's Actions Against FBME Violate The APA And Border On The Unconstitutional  
  
No agency processes, or almost none, that result in significant takings or deprivations of 
property interests are constitutional. Even if FinCEN does not impose a formal remedy, in this 
case the most extreme one, the reputational damage of a proposed rule is sufficient to 
significantly impair the financial viability of a bank. One need only look at the agency's track 
record. Of the five other banks that had the special rule imposed on them, three had the rule 



rescinded - not because the agency reconsidered its rulemaking, but because the banks went 
out of business. 
  
Second, the agency has been remiss in evaluating evidence presented to it and in providing this 
information to FBME, a violation of the APA. FinCEN appears to have assigned insufficient 
weight to the steps taken by FBME to remedy and improve its internal controls. FinCEN also 
seemingly disregarded the findings of independent auditors Ernst and Young and KPMG that 
the bank was compliant with international and domestic AML standards. In addition, the agency 
made erroneous statements regarding the timing and size of past fines imposed on FBME. An 
agency with significant discretionary power cannot afford to make rudimentary mistakes. In 
exercising its discretionary rulemaking authority, FinCEN is required to meet evidentiary 
standards and refute those sections of the record it disagrees with.  It cannot simply ignore, fail 
to disclose or gloss over inconvenient facts.   
 
An indication that FinCEN has been remiss in disclosing relevant evidence to FBME is 
demonstrated by its shifting stance on unclassified, unprivileged information. The agency initially 
claimed to have only withheld classified and privileged information in its August 18, 2015 
memorandum in opposition to the motion for preliminary injunction. It subsequently revealed 
there were “smaller items” that were withheld that “even if they [FBME] had had them and were 
able to rebut them, that would not have made a difference to the ultimate outcome" (Transcript 
of Preliminary Injunction Hearing, August 25, 2015). Following Judge Cooper’s ruling in favor of 
a preliminary injunction, FinCEN pledged to provide "plaintiffs all relevant unclassified, non-
privileged information upon which it has relied and will rely…” (Motion To Remand To Financial 
Crimes Enforcement Network, September 28, 2015).  Nonetheless, even at this late stage, 
FinCEN continues to withhold necessary unclassified information. (Transcript of Telephone 
Conference, October 29, 2015). 
 
This negligence is not immaterial.  Considering the drastic consequences faced by prior banks 
subjected to the special rule, FinCEN has an obligation to meet, if not exceed, evidentiary 
standards and disclosure requirements.  When applying extraordinary measures, such as the 
prohibition of fundamental banking activities permitted under section 311 of the USA Patriot Act, 
FinCEN must develop and implement transparent and accountable rulemaking procedures that 
comply with regulatory standards when evaluating banks.  
 
Appropriate Controls Can Limit Wayward Agency Behavior  
   
The question of how democratically elected political actors can control unelected bureaucrats is 
central to how administrative procedures should be designed. This is especially true in 
FinCEN's case, where the targets of action have often been obscure foreign banks that garner 
little to no press or judicial attention.  
 
There are two ways to control and limit wayward agency behavior such as FinCEN’s actions 
against FBME: (1) ex ante controls and (2) ongoing controls. The first category, ex ante 
controls, refers to how the legislature designs the procedural constraints that circumscribe an 
agency’s use of delegated authority including: (1) reporting and consultation requirements with 
which the agency must comply when setting policy; (2) the role, if any, of key constituencies in 
informing the agency’s decision making; (3) standards and criteria the agency must adhere to 
when promulgating regulations; and (4) institutional features such as the number and nature of 
political appointments within the agency. Congress can and should evaluate whether the 
statutory ex ante controls imposed on FinCEN are sufficient to avoid similar, erroneous actions 
in the future.  For the time being, FinCEN itself should critically evaluate its own internal 



protocols and rulemaking to ensure that agency action is consistent with statutory mandate and 
the procedural requirements of the APA. 
 
The second way to control agency behavior consists of ongoing controls, which are those 
institutions or procedures that check FinCEN’s actions on a regular basis. These include 
congressional oversight through direct and indirect monitoring, and renewing or withholding 
appropriations. They also include judicial oversight implemented through existing administrative 
law. I am pleased to see judicial oversight over FinCEN following the suit that FBME brought to 
court; however, ongoing controls are the responsibility of all three branches of government.  
 
I appreciate FinCEN's consideration of these points in connection with the proposal to impose 
the fifth special measure against FBME. Please do not hesitate to contact me if you would like 
to discuss this letter further. 
  
Sincerely, 
  
Sharyn O'Halloran 
George Blumenthal Professor of Political Economics and International and Public Affairs 
Department of Political Science 
Columbia University 
New York, NY 10027 


