
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 
 

--------------------------------------------------------------x 
M & C PARTNERS, III,    : 
       : 
    Plaintiff,  : 
   vs.    :     C.A. No. 
       : 
JERRY YANG, ROY BOSTOCK, PATTI HART, : 
SUE JAMES, VYOMESH JOSHI, DAVID  : 
KENNY, ARTHUR KERN, BRAD SMITH,  : 
GARY WILSON, and YAHOO! INC.,  : 
       : 
    Defendants.  : 
--------------------------------------------------------------x 
 

 
VERIFIED CLASS ACTION COMPLAINT FOR DECLARATORY RELIEF, 

INJUNCTIVE RELIEF AND DAMAGES 
 
 

 Plaintiff M & C Partners, III (“Plaintiff”), by and through its undersigned counsel, 

alleges, upon knowledge as to itself and its own actions, and otherwise upon information and 

belief, as follows: 

    SUMMARY OF THE ACTION 

1. This is a class action brought on behalf of all Yahoo! Inc. (“Yahoo” or “the 

Company”) shareholders.  Plaintiff seeks to enjoin certain actions of the Yahoo Board of 

Directors (the “Board”) which threaten irreparable harm.  The Board purports to be engaged 

since September 2011 in a fair and thorough review of all of Yahoo’s strategic alternatives, and 

has hired investment bankers to aid in that effort, and to evaluate any bids that may be submitted.   

It has adopted bidding procedures, however, that are plainly designed to discourage any 

acquisition that could result in the replacement of the Board and the diminution (or elimination) 

of the influence of Yahoo’s co-founder, director Jerry Yang (“Yang”).  Yahoo’s unaffected 

market capitalization of approximately $19.5 billion, and its extraordinary business challenges, 
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make it highly unlikely that a fully-priced bid could come from any single bidder.  Rather, deals 

of this type often attract “club bids” by consortia consisting of private equity funds, public 

company investors, and others.  Yahoo, however, has adopted a confidentiality agreement (the 

“Confidentiality Agreement”) that contains a “no cross talk” clause (the “No Cross Talk 

Provision”), which prohibits any potential bidder who signs that agreement from conferring with 

any other potential bidder as to a purchase of Yahoo as a whole.  Thus, Yahoo is requiring those 

who sign the Confidentiality Agreement to use any information they receive to confine 

themselves to a bid for only a minority stake (the “Minority Stake Promise”). 

2. While in some circumstances, a No Cross Talk Provision promotes vigorous 

competition among a host of interested parties, it can only have the opposite affect in the case of 

Yahoo, which is the classic “difficult sell.”  Indeed, no bids for the entire company had been 

announced as of December 1, 2011.  On November 30, 2011, it was reported that Yahoo had 

received a bid for a minority stake from private equity firm Silver Lake and several partners 

(including Microsoft) that values the Company at $16.60 per share, and a somewhat higher bid 

of about $17.50 per share from TPG Capital.  This is far below Yahoo’s fair value.  For example, 

David Loeb of Third Point, LLC (a 5% Yahoo shareholder) has placed Yahoo’s value at $27-28 

per share. 

3. The No Cross Talk Provision constitutes an unreasonable anti-takeover device, 

designed to entrench and favor Yang and the current Board.  It tilts the playing field 

unreasonably in favor of Yang, who is working to attract investors who will take a large minority 

position in Yahoo (less than 20%, but enough to effectively block any future proxy contest), and 

who can be expected to support Yang’s desire to retain a disproportionate influence over 
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Yahoo’s business and affairs.1  The favoritism toward Yang in this process is both irrational and 

unreasonable.  Since 2000, Yang has been the architect of policies which have driven Yahoo’s 

market value down by an astounding 85% (from $140 billion in 2000 to the present $19.5 

billion). Indeed, it is fair to say that Yahoo would be worth little or nothing without minority 

investments it has made over the years in companies managed by neither Yang nor Yahoo. 

4. The current situation appears to be a “re-play” of the 2008 debacle in which then-

CEO Yang and the Board successfully fended off a $31 per share, 62% premium bid by 

Microsoft, evoking shareholder fury.  Although Microsoft later indicated it was willing to raise 

that bid to $33 (a 70% premium), and spend $1.5 billion to retain key employees, Yang and the 

Board adopted a scorched earth severance plan (unredeemable post-acquisition), which provided 

huge benefits to employees who quit the Company in the two years following any Microsoft 

acquisition.2Due to this daunting opposition by Yang and the Board, Microsoft was chased off.  

Subsequently, Yahoo shares never approached the $31 a share offer, even dropping as low at one 

point to below $9 a share.  The stock closed on November 30, 2011 at $15.71 per share. 

5. Yang and his compatriot David Filo, a Yahoo co-founder still employed as an 

executive, were instrumental in killing the Microsoft transaction. Together they own 

approximately 9.4 percent of Yahoo’s shares. By orchestrating a private investment in public 

equity (a “PIPE”), Yang and Filo can lock up Yahoo and preserve their positions forever. What 

may be good in Yang’s eyes is a disaster for the public shareholders, who have seen this 

company decimated in value by consistently poor business decisions.   

                                                 
1   By keeping the stake to 20% or less, the Board may be seeking to avoid the application of NASD Rule 
5635, which could be interpreted as requiring a shareholder vote.  That the Board seems to be structuring 
the deal not according to what funds Yahoo may need, but rather to avoid allowing the  
shareholder/owners from having a say, creates a strong inference that the Board believes it cannot justify 
its actions to shareholders. 
2   The legality of this maneuver was questionable in light of Quickturn Design Sys. v. Shapiro, 721 A.2d 
1281 (Del. 1998), in which a similar draconian anti-takeover scheme was invalidated. 
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6. In light of the foregoing, irreparable harm to Yahoo shareholders can only be 

avoided by prohibiting the Board from tilting the playing field in favor of Yang through 

enforcement of the No Cross Talk Provision and the Minority Stake Promise.3 

     PARTIES 

7. Plaintiff is a current Yahoo shareholder, and was a shareholder prior to the the 

occurrence of the fiduciary breaches challenged in this Complaint. 

8. Yahoo, a Delaware corporation, is named as a nominal defendant in order to 

effectuate the relief sought herein.  The Company’s principal place of business is located at 

Sunnyvale, California.  Its shares trade under the symbol “YHOO” on the NASDAQ Global 

Select market.  It had 1.24 billion shares outstanding as of October 31, 2011, with an aggregate 

market value of $19.5 billion based upon a closing price on November 30, 2011 of $15.71 per 

share.  Yahoo reported $3.66 billion in global revenues for the nine months ending September 

30, 2011, approximately 75% of which is derived from “search” related advertising , and 

“display” advertising.  Almost two-thirds of Yahoo’s revenues come from U.S. operations.   

According to analysts, as much as 60% of Yahoo’s market value is attributable to its minority 

holdings in China-based Alibaba Group and Yahoo Japan (a joint venture with investment firm 

Softbank).  The remaining value derives from cash on hand (about 13%), display advertising 

(about 15%), and search advertising (about 10%).  Over the years, Yahoo’s market shares of 

search and display advertising have been severely eroded by Google and Facebook, respectively.     

9. Defendant Yang co-founded Yahoo with fellow Stanford University student 

David Filo in 1994.  Yang has served on Yahoo’s Board of Directors since prior to its 1996 

initial public offering.  He also holds the position of “Chief Yahoo”, which reflects Yang’s 
                                                 
3   The Minority Stake Promise cannot be squared with the Board’s stated goal of maximizing shareholder 
value.  Plainly, bids for minority positions will carry with them no premium for obtaining control, and 
will be far lower than bids for the entire Company. 
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significant influence in management and in the Board, even though he holds no traditional 

executive position.  Co-founder David Filo also serves as a Yahoo executive, likewise with the 

title of “Chief Yahoo.”  In June 2007 Yang succeeded Terry Semel as CEO, and served in that 

position until January 2009, when he was replaced by former CEO Carol Bartz.  Following the 

dismissal of Bartz in September 2011, Yang has been spearheading Yahoo’s strategic review, 

and has entered into discussions with potential investors.  Yang owns approximately 46.6 million 

Yahoo shares, amounting to about 3.6% of shares outstanding. Filo owns approximately 75.3 

million shares, or 5.8 percent of the shares outstanding. 

10. Defendant Roy Bostock (“Bostock”)has served as the Chairman of the Board 

since January 2008 and has been a member of the Board since May 2003. He has served as Vice 

Chairman of the Board of Delta Air Lines, Inc. since October 2008 and as a principal of 

Sealedge Investments, LLC, a diversified private investment firm, since 2002. Mr. Bostock 

joined the board of directors of Northwest Airlines Corporation, the parent of Northwest 

Airlines, Inc., in April 2005 and served as the Chairman of its Board from May 2007 until its 

merger with Delta Air Lines, Inc. in October 2008. He also served as Chairman of the Board of 

the Committee for Economic Development, a Washington, D.C.-based public policy group, from 

2002 to 2005. Mr. Bostock served as Chairman of the Board of BCom3 Group, Inc., a global 

advertising agency group (now part of PublicisGroupe S.A. (“Publicis”), a global marketing 

services holding company), from January 2000 to mid 2001. From July 1990 to January 2000, 

Mr. Bostock served as Chairman and Chief Executive Officer of D’Arcy Masius Benton & 

Bowles, Inc., an advertising and marketing services firm, and its successor company, The 

MacManus Group, Inc. Currently, Mr. Bostock also serves as a director of Morgan Stanley, a 
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financial services firm. Mr. Bostock holds a Bachelor’s degree from Duke University and an 

M.B.A. degree from Harvard University. 

11. Defendant Patti Hart (“Hart”)has served as a member of the Board since June 

2010. Ms. Hart was appointed President and Chief Executive Officer of International Game 

Technology (“IGT”), a global provider of electronic gaming equipment and systems products, in 

April 2009, and has served on its board of directors since June 2006. Prior to joining IGT, Ms. 

Hart was the Chairman and Chief Executive Officer of Pinnacle Systems, Inc., a digital video 

hardware and software company (now a subsidiary of Avid Technology, Inc.), from 2004 to 

2005, and of Excite@Home, Inc., a high-speed broadband Internet service provider, from 2001 

to 2002. She previously served as a director of Korn/Ferry International, Inc., an executive 

search firm, Lin TV Corporation, a television station holding company, Plantronics, Inc., a 

consumer electronics manufacturer, and Spansion LLC, a flash-memory chip manufacturer. Ms. 

Hart holds a Bachelor’s degree in marketing and economics from Illinois State University. 

12. Defendant Sue James (“James”) has served as a member of the Board since 

January 2010. Ms. James joined Ernst & Young LLP, a global accounting services firm, in 1975, 

serving as a partner from 1987 until her retirement in June 2006, and as a consultant from June 

2006 to December 2009. During her tenure with Ernst & Young, she was the lead partner or 

partner-in-charge of audit work for a number of significant technology companies, including 

Intel Corporation, Sun Microsystems, Amazon.com, Inc., Autodesk and Hewlett-Packard 

Company (“HP”), a consumer electronics company, as well as for the Ernst & Young North 

America Global Account Network. She also served on the Ernst & Young Americas Executive 

Board of Directors from January 2002 through June 2006. Currently, Ms. James serves as a 

director of Applied Materials, Inc., a supplier of nanotechnology materials, and Coherent, Inc., a 
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laser and optical component manufacturer. She is a certified public accountant and a member of 

the American Institute of Certified Public Accountants. 

13. Defendant Vyomesh Joshi (“Joshi”)has served as a member of the Board since 

July 2005. Mr. Joshi has served as an officer of HP since 2001 including as Executive Vice 

President of HP’s Imaging and Printing Group since 2002. Mr. Joshi served as Chairman of 

Phogenix Imaging LLC, a joint venture between HP and Eastman Kodak Company, from 2000 

until May 2003. Mr. Joshi holds a Master’s degree in electrical engineering from Ohio State 

University. 

14. Defendant David Kenny (“Kenny”) has served as a member of our Board since 

April 2011. Mr. Kenny has served as President of Akamai Technologies, Inc., a service provider 

for accelerating and improving the delivery of content and applications over the Internet, since 

September 2010 and as a director since July 2007. From June 2008 to June 2010, Mr. Kenny was 

Managing Partner of VivaKi, which is the media and digital arm of Publicis. He served on the 

Directoire (Management Board) of Publicis from January 2008 to June 2010. From August 1997 

to May 2008, Mr. Kenny was Chief Executive Officer of Digitas, Inc., a relationship marketing 

services firm which was acquired by Publicis in 2007. He was a director of Digitas from 1997 to 

2007 and Chairman and CEO from 1999 to 2007. Mr. Kenny currently serves as a director of 

Teach For America, a non-profit organization dedicated to eliminating educational inequity. He 

was a director of The Corporate Executive Board Company, which provides research and 

analysis on corporate strategy and operations, from February 1999 to August 2010. Mr. Kenny 

holds a Bachelor’s degree from the General Motors Institute (Kettering University) and an 

M.B.A. degree from Harvard University. 
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15. Defendant Arthur Kern (“Kern”) has served as a member of the Board since 

January 1996. Mr. Kern has been an investor in several media and marketing companies. Mr. 

Kern was also co-founder and Chief Executive Officer of American Media, Inc., a group owner 

of commercial radio stations sold to AMFM (now part of Clear Channel Communications, Inc.) 

in October 1994. Currently, Mr. Kern also serves as a director of the UCSF Foundation, the 

Prostate Cancer Foundation and the Tiburon Peninsula Foundation and as a trustee and vice chair 

of the Environmental Defense Fund. He previously served as a director of Digitas. Mr. Kern 

holds a Bachelor’s degree from Yale University. 

16. Defendant Brad Smith (“Smith”) has served as a member of the Board since June 

2010. Mr. Smith has served as President and Chief Executive Officer of Intuit Inc., a provider of 

business and financial management software, and as member of its board of directors since 

January 2008. He was Senior Vice President and General Manager of Intuit’s Small Business 

Division from May 2006 to December 2007 and Senior Vice President and General Manager of 

Intuit’s QuickBooks from May 2005 to May 2006. He also served as Senior Vice President and 

General Manager of Intuit’s Consumer Tax Group from March 2004 until May 2005 and as Vice 

President and General Manager of Intuit’s Accountant Central and Developer Network from 

February 2003 to March 2004. Prior to joining Intuit in 2003, Mr. Smith was Senior Vice 

President of Marketing and Business Development of Automatic Data Processing, Inc., a 

provider of business outsourcing solutions, where he held several executive positions from 1996 

to 2003. Mr. Smith holds a Bachelor’s degree in business administration from Marshall 

University and a Master’s degree in management from Aquinas College. 

17. Defendant Gary Wilson (“Wilson”) has served as a member of the Board since 

November 2001. Mr. Wilson is a private investor and has been General Partner of Manhattan 



9 
 

Pacific Partners, a private equity company, since May 2009. Mr. Wilson served as Chairman of 

the Board of Northwest Airlines Corporation, the parent of Northwest Airlines, Inc., from April 

1997 to May 2007, as Co-Chairman of the Board from 1991 to 1997 and as a director from 1989 

to May 2007. He served as Executive Vice President and Chief Financial Officer of the Walt 

Disney Company, a media and entertainment company, from 1985 to 1989 and served as a 

director from 1985 to 2006. Prior to that time, Mr. Wilson served for 11 years in various 

executive positions at Marriott Corp., an airline food service provider and operator of hotels, 

restaurants and theme parks, including as Executive Vice President and Chief Financial Officer. 

Currently, Mr. Wilson also serves as a director of CB Richard Ellis Group, Inc., a Trustee 

Emeritus of Duke University, a member of the Board of Overseers of the Keck School of 

Medicine of the University of Southern California and a member of the board of directors of 

Millennium Promise. Mr. Wilson holds a Bachelor’s degree from Duke University and an 

M.B.A. degree from the Wharton Graduate School of Business. 

18. The defendants, other than Yahoo, shall be referred to herein as “the Board” or 

“the Director Defendants.”  

FACTUAL ALLEGATIONS 

19. Once a feared and respected Internet powerhouse, sporting a peak market cap of 

$140 billion, Yahoo has seen 85% of its value melt away.  The causes are many, and include the 

following:  

(a) The Company has taken direction from Jerry Yang who, despite being a brilliant 

engineer, lacks the vision to identify and exploit emerging trends, thus allowing Yahoo to be 

eclipsed by Facebook and Google despite Yahoo’s “first mover” advantage in both social 

networks and search engines;  
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(b)  Under Yang and  a succession of CEO’s, Yahoo has made a large number of 

extremely expensive acquisitions only later to shutter the companies acquired, or to sell them at a 

considerable loss;  

(c)   When Microsoft offered in 2008 to pay up to a 70% premium to acquire Yahoo, 

the Board permitted Yang and Filo to commandeer the negotiations, and to exercise  a “founders’ 

veto”, despite the fact that there was no realistic plan to increase Yahoo’s value to anything near 

the value being offered by the bidder (the Board helped them along by adopting a dead hand 

severance plan of questionable legality that was designed to thwart any takeover); and 

(d)  The Board permitted Yang to serve as its sole representative on the Board of 

Alibaba Group of China (as noted, Yahoo’s minority stake in Alibaba makes up the largest part 

of Yahoo’s market value).  Under Yang’s less than watchful eye, Yahoo’s stake in Alibaba was 

diminished by billions of dollars in value through transactions of which Yahoo should have been 

aware, and Yang was sued for securities fraud for allegedly failing to timely reveal what he knew 

of the situation; and (e) the Board has most recently permitted Yang to once again seize control 

of the Company’s future, allowing him to employ the No Cross Talk Provision to preclude 

bidders who fail to see the value in retaining him as a powerful “Chief Yahoo.”   

20. If Yang and the rest of the Board are permitted to continue on this course, no fair 

bidding process will ever emerge, and Yang will continue to push Yahoo to adopt non-existent 

“superior” alternatives.   As history has shown, such alternatives are “superior” from Yang’s 

perspective not because they promise the most value, but rather because they promise him the 

most personal power.  The anti-takeover actions taken thus far are plainly in breach of fiduciary 

duty. 
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A. Yahoo’s Quick Rise and Long, Slow Decline  

21. Yahoo was co-founded by Yang and Filo in 1994, while both were students at 

Stanford University. Yang earned his degrees in electrical engineering; Filo in computer 

engineering. 

22. Yahoo completed its initial public offering in April 1996, only one year after it 

was incorporated, and only eight months after it generated its first advertising revenues. 

23. In its first years, Yahoo grew rapidly, as Internet use was burgeoning, and Yahoo 

had a first-mover advantage in a number of areas.  By spending $5 billion, Yahoo acquired 

Geocities and eGroups, the first community sites and social networks.  It also spent $4.7 billion 

on Broadcast.com, which offered features similar to those offered today by YouTube.  Its search 

engine was partly powered by Yahoo-invented technology and partly by Altavista and later 

Inktomi, acquired by Yahoo for $235 million.  By 2000, Yahoo dominated the search category:  

it accounted for 56% of all search referrals.  Its nearest competitor, AltaVista, had an 11% 

market share. (Min’s New Media Report, Vol. 6, No.1, Jan. 3, 2000).  In that same year, Yahoo 

reached its peak market cap, over $140 billion. 

24. Revenues expanded rapidly.  In 2001 the company had sales of $717 million; in 

2002, $953 million; in 2003, $1.6 billion; and in 2004, $3.5 billion, a one-year increase of 120 

percent. 

25. Trouble was on the horizon, however, with the ascendancy of Google and 

Facebook.  In October 2002, Yahoo began outsourcing its primary search function to Google.  It 

soon became apparent that Google would grow phenomenally, and develop into a competitive 

threat. Yahoo took search back in-house in February 2004, but it could not catch Google.  By the 

beginning of 2005, Google led with a 34% share of searches, while Yahoo held a 32% share.  By 
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the end of 2005, Google’s market share had climbed to 48%, while Yahoo had slipped badly, 

down to just 22%. (Yahoo’s search market share is presently about 6%). 

26. Yahoo investors attribute much of Yahoo’s decline into near-irrelevancy to a lack 

of leadership by former CEO Terry Semel.  On April 17, 2001, Semel, an accountant turned 

Hollywood producer, succeeded Tim Koogle, who had been selected by the company’s venture 

capitalists to aid Yang and Filo, who even then shared the title Chief Yahoo.  Under Semel, who 

was forced to resign in 2007, Yahoo increasingly lost ground to Google.  Not only was Yahoo 

leeching market share, but its margins paled beside those of its rival: Google made 27.4 cents in 

profit for every dollar of revenue, Yahoo only 8.5 cents. Meanwhile, Yahoo’s expenses were 

higher and its growth slower.  Many highly talented engineers left the Company, often for 

positions at Google. 

27. Semel also became a lightning rod for another reason:  his extraordinary 

compensation.  Institutional Shareholder Services urged shareholders to vote out the directors 

who served on the Compensation Committee.  A July 27, 2010 article in Business Insider, 

entitled “Terry Semel Was Paid Half a Billion Dollars to Run Yahoo Into the Ground”, 

summarizes the views of many shareholders: 

Yahoo's former CEO Terry Semel received $489.6 million in total 
compensation during his six year run at the company. This jaw-dropping 
reminder of how much money Semel was paid to run Yahoo into the 
ground comes from the Wall Street Journal's wrap up of the 25 top paid 
executives of public companies over the last decade. There are 7 tech 
executives on the list, and Semel is the fourth highest paid in the lot of 
tech execs (no. 8 overall). What did Yahoo do between 2001 and 2007 
under Semel's reign? Not much. And that's the problem. 
 
Semel spent most of his time at Yahoo getting crushed by Google, an 
upstart he had a chance to buy. Later, he passed on Facebook and 
YouTube, too. Semel's biggest problem was a lack of focus. First he 
wanted Yahoo to be a media company. Then he didn't. Later, Yahoo got 
into enterprise, ecommerce and social media. None of it worked out 
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especially well. For all that, he collected an astounding $489.6 million, 
or almost half a billion dollars  
 

28. On June 18, 2007, Semel was replaced as CEO with Yang.  The market was 

unmoved by this management shuffle--Yang was widely perceived as a “techie” who had no 

experience whatsoever managing  a large and complex company.  Moreover, he was regarded as 

one of Semel’s closest supporters during the years Yahoo made some of its worst miscues.  “He 

didn't function as Chief Yahoo, so why would you think he will succeed as CEO?”, asked Global 

Equities Research analyst Trip Chowdhry.4Another commentator stated: “Mr. Yang has never 

actually run anything at Yahoo, at least not since the company was a startup. He may be 

personally invested in Yahoo, but he doesn't have any actual operational experience, which 

might explain why investors haven't reacted with cheers of joy to his ascension.”5 

29. The trepidation regarding Yang’s elevation to the executive suite soon proved to 

be well-founded.  Within months of his taking office, Yang was presented with a takeover bid 

from Microsoft reflecting a spectacularly high 62% premium over market price.  As discussed 

below, although Yang and the Board had no feasible plan to increase Yahoo’s value to anything 

near the sum offered, they proceeded to place every obstacle in Microsoft’s path so as to ensure 

the bid’s failure. 

B. Yahoo and Yang Employ Scorched Earth Tactics to Repel an Attractive Bid 

30. Yahoo was not the only Internet stalwart which had trouble grappling with 

Google’s aggressive expansion.  Microsoft found itself in much the same boat.  Microsoft CEO 

Steven Ballmer (“Ballmer”) had correctly concluded that Microsoft needed a more robust 

Internet strategy due to its heavy reliance on packaged software applications which were 

becoming passé.  Microsoft would be greatly benefited if it could tap a broad Internet audience 
                                                 
4  “Does Yahoo Need Yin Instead of Yang”, St. Paul Pioneer Press, June 22, 2008. 
5  “Is Chief Yahoo Right Choice for Yahoo Chief?”,The Globe and Mail, June 21, 2008. 
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for its services and offerings, which would allow it to capture a larger chunk of lucrative 

advertising revenue. 

31. In early 2008, Yahoo’s slide led to its stock declining to $19 per share. Former 

CEO Semel, who had remained on as Chairman, left that position and was replaced by current 

Chairman Bostock.  On February 1, 2008, Microsoft publicly launched a $31 per share, $44.8 

billion, 62% premium bid.  In a letter sent to the Yahoo Board and made public that day, 

Microsoft stated that it sought a friendly deal; that Yahoo shareholders could elect to receive 

cash or stock; and that Microsoft had made this offer only after having been rebuffed by Yang 

and Semel a year prior.  Mr. Ballmer wrote:  

In February 2007, I received a letter from your Chairman indicating the 
view of the Yahoo! Board that “now is not the right time from the 
perspective of our shareholders to enter into discussions regarding an 
acquisition transaction.” According to that letter, the principal reason for 
this view was the Yahoo! Board’s confidence in the “potential upside” if 
management successfully executed on a reformulated strategy based on 
certain  operational initiatives, such as Project Panama, and a 
significant organizational realignment. A year has gone by, and the 
competitive situation has not improved. 
 

32. Ballmer’s letter reflects what was to become a tired refrain to Yahoo’s long-

suffering shareholders--i.e., a promise that Yahoo had a secret plan to turn everything around in 

good time. 

33. In seeking to negotiate a friendly deal with Yang, Microsoft faced an uphill battle, 

not necessarily over price and future plans, but over Yang’s distaste for the thought that his 

brainchild could disappear.  Moreover, Yang maintains a well known antipathy for Microsoft, 

referring to it as “the Evil Empire” and refusing in his personal and professional life to use any 

Microsoft product unless forced to do so.  Yang’s ego did not permit him to place the pecuniary 
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interest of the shareholders (or even those of the employees) over his personal feelings as a 

founder.  In short, Yang had a strong predilection to place pride over price. 

34. The New York Post reported that at least some Board members were concerned 

that “Yang and his loyalists…might act out of emotion rather than their fiduciary duty.”  Despite 

the well-known antipathies of Yang and Filo, the Board deferred to them in the negotiations with 

Microsoft.   Yang took prompt action to make a Microsoft bid, at no matter how high a premium, 

impossible.  He convinced the Board to approve a “no hand” severance plan which allowed 

employees to enjoy extraordinary severance benefits if they quit within two years of any 

acquisition.  This planted the seeds for the post-acquisition destruction of the Company’s value, 

as employees who stayed would fare far less well than employees who simply walked out the 

door.  In addition, Yang threatened to ink a business deal with Google if Microsoft persisted in 

its efforts, something which would render an acquisition under such conditions highly 

unattractive.  

35. Although Microsoft was reportedly willing to increase its offer to as much as a 

72% premium, negotiators Yang and Filo refused to sell. They did so reportedly based upon a set 

of Pollyannaish projections they had created that placed a sky-high future value on Yahoo.  

Further, they would not allow the shareholders themselves to decide, causing Microsoft to 

withdraw its offer on May 3, 2008.  In a letter to Yang that day, Ballmer wrote: 

[A]fter giving this week’s conversations further thought, it is clear to me 
that it is not sensible for Microsoft to take our offer directly to your 
shareholders. This approach would necessarily involve a protracted 
proxy contest and eventually an exchange offer. Our discussions with 
you have led us to conclude that, in the interim, you would take steps 
that would make Yahoo! undesirable as an acquisition for Microsoft. 
We regard with particular concern your apparent planning to respond to 
a “hostile” bid by pursuing a new arrangement that would involve or lead 
to the outsourcing to Google of key paid Internet search terms offered by 
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Yahoo! today. In our view, such an arrangement with the dominant 
search provider would make an acquisition of Yahoo! undesirable to us... 
 

36. The defeat of the bid was viewed with anger by large and small shareholders 

alike, and led to harsh criticism of Yang and his Board.  In a Wall Street Journal article on May 

6, 2008 entitled “Jerry Yang’s Failure to Communicate”, Yang and Filo (who was not even then 

a director) were accused of being a “clique of two” who had taken it upon themselves to thwart 

premium bids regardless of merit: 

Chief Yahoo Jerry Yang resisted Microsoft for a price of $37 a share, 
which apparently he thought was in the best interest of shareholders. The 
shareholders apparently have a different view. They take the word 
“shareholders” to mean “Jerry Yang.”  
 
Capital Research and Management, which usually maintains an aura of 
silent power, made the rare decision to speak out against Yang’s decision 
in searing terms: “I’m extremely disappointed in Jerry Yang,” said 
CapRe’s Gordon Crawford. “I think he overplayed a weak hand. And 
I’m even more disappointed in the independent directors who were not 
responsive to the needs of independent shareholders.” Yahoo also 
received a rap on the knuckles from Legg Mason’s Bill Miller, who also 
said he would have been happy with a deal at around $35.  
 
Ouch. When Yahoo’s two biggest institutional shareholders turn on the 
company publicly, all of a sudden Yahoo’s glowing, cozy, gold-and-
purple cast of Silicon Valley sympathy seems to disperse. “Jerry Yang 
used a bluff that was misrepresented as what the shareholder wanted,” 
groused one arbitrager to Deal Journal. “How can we trust them to 
reinvest profits in a way that’s useful?”Yang has been doing today the 
only thing he can do: backtrack quickly. “If they have anything new to 
say,” he told Reuters, “I am more than willing to listen.”  
 
That comment helped boost Yahoo’s shares today from the slide they 
suffered yesterday, but Yang still isn’t being entirely straight with 
shareholders. Last night, after 10 p.m., Yahoo announced the date of its 
annual meeting. The announcement gave shareholders only 10 days to 
propose new directors. Translation: We’re not taking the deal, and you 
can’t do much about it, guys.  
 
Might there be a way for Yang to restore some trust with shareholders? 
Here are some suggestions, based on interviews with people involved in 
the process and others in the merger game.  
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One thing Yang can do is invite the right people into his negotiations 
with Microsoft. So far, he and co-founder David Filo have been running 
the negotiations themselves, largely ignoring the suggestions of 
investment bankers and shareholders alike. One person close to the deal 
said Yang hasn’t invited members of the board to take part in some of 
the major discussions. Yang and Filo can’t create a clique of two to 
decide the company’s future — at some point, they have to trust the 
board, employees and shareholders too. If CapRe and Bill Miller aren’t 
taking their concerns to management before they take them to the public, 
that’s a harsh statement about trust.  

37. The Board’s actions also drew the ire of legendary activist investor Carl Icahn. “It 

is clear to me that the board of directors of Yahoo has acted irrationally and lost the faith of 

shareholders and Microsoft,” Mr. Icahn said, in a letter addressed to defendant Bostock.  “It is 

quite obvious that Microsoft's bid of $33 per share is a superior alternative to Yahoo's prospects 

on a standalone basis [and] it is irresponsible to hide behind management's more than overly 

optimistic financial forecasts. It is unconscionable that you have not allowed your shareholders 

to choose to accept an offer that represented a 72 per cent premium over Yahoo's closing price of 

$19.18 on the day before the initial Microsoft offer.” 

38. Within roughly six months of Microsoft’s bid withdrawal, Yahoo’s stock hit a 

low of $8.95 a share on November 20, 2008.  Yang’s intransigence had cost his shareholders tens 

of billions of dollars in lost deal value. 

C. Yang Resigns, and Is Replaced by Controversial New CEO Carol Bartz 

39. Although Yang purportedly had a stellar plan for turning Yahoo around at the 

time Microsoft was turned away, no signs of such a plan were apparent through the end of 2008.  

The stock price closed at an abysmal $12.20 per share on December 31, 2008. 
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40. On January 13, 2009 Yahoo announced that Carol Bartz would replace Yang as 

CEO.  Bartz was the former chairman, president, and CEO at architectural and engineering 

design software company Autodesk.  In contrast to the soft-spoken Yang, Bartz was known for 

her no-nonsense profanity laced comments delivered to analysts, employees and business 

partners alike.  The challenges facing Bartz were summed up by a New York Times article on 

January 16, 2009: 

[A] change in style, by itself, will not turn Yahoo around.  
“None of this changes anything in terms of the challenges facing 
Yahoo,'” [RBC Capital analyst Ross] Sandler said. Those challenges 
have been piling up for a long time. Yahoo has been losing market share 
in the lucrative search and search advertising business to Google for 
years. Despite its huge audience, Yahoo missed the opportunity to buy 
any of the fast-growing Internet Web sites, like Facebook or YouTube, 
that are attracting younger users. 

Then there is the market for banner and other display ads online, a 
business that Yahoo dominates and that accounts for about half of its $7 
billion in annual revenue. Yahoo built that business by focusing 
primarily on high-priced ads. Now ad networks and social networking 
sites are undercutting Yahoo on price, giving advertisers the opportunity 
to reach large audiences for much less. To make matters worse, the 
display ad business is getting hit hard by the recession, especially in 
segments where Yahoo is strong, like auto and personal finance.  
 
Also factored in is low morale among employees and quite a bit of anger 
among shareholders, who are still fuming over the collapse of merger 
talks with Microsoft.  

It all suggests that the welcome mat that investors rolled out for Ms. 
Bartz may not be there long. 

41. Early into the new CEO’s tenure, it became painfully apparent that Yang had had 

no grand plan to turn Yahoo around that Bartz only needed to execute, and that Bartz didn’t have 

a plan either.  No new visionary projects emerged, as Bartz set about closing down or selling off 

assets Yahoo had acquired over the years, and reducing the number of employees.  Most 

surprising, perhaps, was that Bartz very quickly sat down with Microsoft and hammered out a 10 
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year deal (announced July 29, 2009) in which Yahoo’s search function would be outsourced to 

Microsoft’s “Bing” search network in return for a split of the generated advertising revenue.  It 

appeared that Yahoo had surrendered in the search engine wars, dispelling any hope that it had a 

real plan to revitalize its search business. 

42.  Investor dissatisfaction with Bartz soon set in, as exemplified by a September 22, 

2009 TechCruncharticle: 

Last November we all knew Yahoo cofounder Jerry Yang would be 
stepping down after a disastrous tenure as CEO. He spurned Microsoft 
without realizing the consequences, and he had no ability to describe an 
alternate path for the company. We weren’t alone in calling for his 
dismissal, and the hope was that Yahoo would find the right leader to 
restore their former glory. They didn’t. 
 
     *** 
[I]n came Bartz, and the deals started happening. We’ve mostly kept 
quiet. Any new CEO deserves a honeymoon phase, and Bartz barked at 
journalists to keep their opinions to themselves on her first day at Yahoo: 
“It’s been too crazy. People outside Yahoo deciding what Yahoo should 
do, shouldn’t do. That’s got to stop.” 
 
But the honeymoon ended when Yahoo signed away its most important 
asset for next to nothing. Yahoo went from being in the enviable position 
of no. 2 in search to just another portal, albeit a big one. And despite 
what Bartz said, she held out hard for a big up front cash payment. 
Microsoft never gave in, and Yahoo caved. Now they’ll watch their 
search market share dwindle, just as AOL’s did after surrendering search 
to Google earlier this decade. And since all the people have left or are 
leaving, there is no way for Yahoo to ever recover what they once had. 
What in the world will happen to them if the government rejects the 
search deal? They’d be in very serious financial trouble almost 
immediately. I almost wonder if Microsoft secretly hopes for exactly that 
to happen. 
 
Bartz played an excellent game of checkers. It’s just that her opponent 
was playing chess. And the history books will not be kind.  
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43. The dire predictions for the search business proved accurate. When the Microsoft 

deal was reached, Yahoo’s share of the search market stood at 17%. One year later, it had fallen 

to 14.4%.6 

44. More trouble was on the horizon for Bartz.  Yahoo’s most valuable asset is its 

minority investment in China-based Alibaba Group Holdings, Ltd. (“Alibaba”).  Alibaba is a 

diversified Internet company which controls a number of highly valuable Chinese web portals 

and services.   Alibaba’s Chairman and founder is former English teacher turned entrepreneur 

Jack Ma (“Ma”). Alibaba’s crown jewels include Alipay, a web payments service similar to 

PayPal, who boasts more than 550 million registered users, and Taoboa Marketplace (“Taoboa”), 

an Internet consumer marketplace with over 370 million registered users, making it China’s 

largest online shopping site. 

45. On October 23, 2005, Yahoo acquired an approximate 46 percent interest in the 

outstanding common stock of Alibaba, which represents an approximate 40 percent interest on a 

fully diluted basis, in exchange for $1 billion in cash, the contribution of the Company’s China 

based businesses (“Yahoo! China”) and direct transaction costs of $8 million. Pursuant to the 

terms of a shareholders’ agreement, Yahoo acquired an approximate 35 percent voting interest in 

Alibaba, with the remainder of its voting rights subject to a voting agreement with Alibaba 

management.  A Yahoo investor, Softbank, also invested in Alibaba and both companies together 

controlled 70% of the Alibaba.  Jerry Yang was designated to be Yahoo’s representative on 

Alibaba’s Board of Directors.7 

                                                 
6  SEO Consultants Directory, Top Search Engines, 2009-2010, available at :  
http://www.seoconsultants.com/search-engines/ 
7  It has been reported that Yahoo and Softbank had the right to appoint a second director to the Alibaba Board, but 
never did so. 
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46. Alibaba grew quickly.  By 2011, it was estimated that Yahoo’s stake in Alibaba 

was worth anywhere between $10-14 billion.   

47. On May 10, 2011, Yahoo shareholders learned for the first time that the 

investment in Alibaba likely had been severely impaired by the claimed misappropriation of 

Alibaba's most valuable asset, Alipay, from Alibaba to another private company controlled by 

Alibaba's Chairman, Ma. On this news, over the next several days the trading price of Yahoo 

common stock declined by over 10%, wiping out $3 billion in market capitalization. According 

to ensuing investor lawsuits, Yang and Bartz reportedly were aware of Ma's planned transfer of 

Alipay, failed to prevent its occurrence without due compensation, and then concealed the entire 

episode from Yahoo shareholders for at least six months. 

48. On May 10, 2011, Yahoo issued its Quarterly Report on form 10-Q for the period 

ending March 31, 2011. On page 8, it stated: 

To expedite obtaining an essential regulatory license, the ownership of 
Alibaba Group’s online payment business, Alipay, was restructured so that 
100 percent of its outstanding shares are held by a Chinese domestic company 
which is majority owned by Alibaba Group’s chief executive officer. Alibaba 
Group’s management and its principal shareholders, Yahoo! and Softbank 
Corporation, are engaged in ongoing discussions regarding the terms of the 
restructuring and the appropriate commercial arrangements related to the 
online payment business. 
 

49.  On May 12, 2011, Yahoo issued a press release which stated: 

Yahoo! Inc. (NASDAQ:YHOO), issued the following statement in response 
to recent media reports regarding the timing of the restructuring of Alipay.  

On March 31, 2011, Yahoo! and Softbank were notified by Alibaba Group of 
two transactions that occurred without the knowledge or approval of the 
Alibaba Group board of directors or shareholders. The first was the transfer of 
ownership of Alipay in August 2010. The second was the deconsolidation of 
Alipay effective in the first quarter of 2011.  
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Yahoo! disclosed this restructuring in its 10-Q after discussions with Alibaba 
Group and obtaining a better understanding of this complex situation.  

Yahoo! continues to work closely with Alibaba and Softbank to protect 
economic value for all interested parties. We believe ongoing negotiations 
among all of the parties provide the best opportunity to achieve an outcome in 
the best interest of all stakeholders.  

50. For its part, Alibaba disputed Yang and Bartz’s claim that they were 

unaware of these important events.  On May 13, 2011, Alibaba Group issued a press 

release which stated in relevant part: 

Alibaba Group Clarification with Respect to Alipay Status and Related 
Statements by Yahoo!  

HONG KONG--Alibaba Group management has taken actions to comply with 
Chinese law governing payment companies in order to secure a license to 
continue operating Alipay. The Alibaba Group board discussed at numerous 
board meetings over the past three years the impending imposition of new 
regulatory requirements on the online payment industry, including ownership 
structures, as they were being developed in China, and was told in a July 2009 
board meeting that majority shareholding in Alipay had been transferred into 
Chinese ownership. The actions taken by Alibaba Group management to comply 
with the licensing regulations and to ensure continuation of operations are in the 
best interests of the company and its shareholders. The continued operation of 
Alipay is essential to the preservation and enhancement of the value of Alibaba 
Group's businesses such as Taobao, as Alipay is the payments platform for e-
commerce in these businesses.8 

51. On July 29, 2011, Yahoo announced an agreement with Alibaba and Ma, 

pursuant to which Yahoo’s interest were significantly reduced. Under the agreement, 

Alibaba’s stake in Alipay was reduced from 100% to 37.5%, and its future profits from 

any potential Alipay IPO were capped. An analyst at JP Morgan Chase stated in reaction 

to the deal, “Before the transfer, Alibaba owned 100 percent of Alipay and all of its 

                                                 
8  On June 6, 2011, a class action complaint was filed against Yahoo, Carol Bartz and Jerry Yang in the United 
States District Court for the Northern District of California, alleging violations of the federal securities laws arising 
out of the Alipay debacle, entitled Bonato v. Yahoo! Inc. et al., 11-cv-2732 (CRB).  An amended complaint in that 
action is due to be filed on December 16, 2011. 
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profit, and the agreement reduced both the ownership and the share of earnings…”  As 

ensuing shareholder lawsuit alleged: “It is clear that this debacle has costs Yahoo billions 

of dollars, at a time when the company is moribund, and its stock is in chronic decline.” 

News of this deal caused Yahoo stock to further decline. 

52. The events surrounding the Alibaba imbroglio led to the dismissal of CEO 

Bartz on September 4, 2011, and her replacement by interim CEO Tim Morse, Yahoo’s 

CFO, who then became Yahoo’s fourth CEO since 2007.  Bartz was known to have a 

very poor working relationship with Mr. Ma, who she was said to have humiliated by 

criticizing him in a meeting in front of his subordinates.  Bartz was not informed of her 

firing in person; rather, she received word in a phone call from Chairman Bostock.  

Angered by this treatment, Bartz sent an emotional e-mail to all Yahoo employees before 

cleaning out her desk, and then gave interviews to the press in which she lashed out at the 

Board, questioning its competence. 

53. In addition to presiding over the Alipay debacle, Bartz’s performance as 

CEO had been less than spectacular.  As AP technology writer Timothy Liedtke noted in 

a column dated September 6, 2011, Bartz had blamed predecessors Yang and Semel for 

leaving her with a mess, and had underperformed all target metrics: 

At first, Bartz blamed bad timing; she started the job during some of the 
bleakest months of the Great Recession. Later, she would say that she 
inherited such as mess from her two predecessors, Yahoo co-founder 
Jerry Yang and former movie studio boss Terry Semel, and that it would 
take time to get Yahoo back on the right track. 
 
At one point, she even compared her challenge to those that faced Steve 
Jobs when he returned to Apple Inc. as CEO in 1997. 
 
Unlike Jobs, Bartz never was able to articulate a strategy to win over 
investors. 
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"She focused on plugging holes in the ship instead of turning it around," 
said Gartner Inc. analyst Ray Valdes. 
 
The disappointing performance was reflected in Yahoo's stock price, 
which closed Tuesday at $12.91. That's 81 cents, or 7 percent, higher 
than where Yahoo shares stood when Bartz was hired as CEO. During 
the same period, Google's stock price has risen by more than $200, or 66 
percent, and the technology-driven Nasdaq composite index has climbed 
by 60 percent. A group of investors led by Goldman Sachs Group 
concluded privately held Facebook is worth $50 billion in an appraisal 
done earlier this year. That's triple Yahoo's current market value. 
 
Bartz never hit any of the price targets that the board set for her when 
she was hired. That means none of the 5 million stock options that she 
received upon signing her contract had vested by the time she was 
ushered out the door.  
 

54. Many investors expressed the view that Chairman Bostock should 

have exited the Company with Bartz. As one commentator put it: 

Roy J. Bostock has made more mistakes than any media company 
chairman in recent memory. His latest misstep was to fire CEO Carol 
Bartz over the phone, and forgetting to block her ability to e-mail all the 
employees at Yahoo! Bostock’s choice to fire Bartz over the phone was 
an act of cowardice and one that allowed Bartz to immediately manage 
the public relations of the event. 
 
Bostock has been Yahoo!’s chairman since January 2008 and a board 
member since May 2003. That means he was on the board when Terry 
Semel was pushed out as CEO for non-performance in 2007 and when 
Jerry Yang was fired for the same reason in November of 2008. 
 
Bostock was chairman when Microsoft (NASDAQ: MSFT) made its $31 
bid for the portal company in February 2008, and was a member of the 
board which rejected that deal. It was the best chance Yahoo! ever had to 
maximize shareholder value. Yahoo! closed at $12.91 today, although it 
rose about 6% after hours. Bostock and the board have no succession 
plan which was demonstrated by the announcement that Timothy Morse 
was named interim CEO. Bostock and the board should have waited to 
find a replacement as CEO so there could have been a seamless 
transition. 
 
Bostock commented after he fired Bartz that “The Board sees enormous 
growth opportunities on which Yahoo! can capitalize, and our primary 
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objective is to leverage the Company’s leadership and current business 
assets and platforms to execute against these opportunities.” That 
certainly hasn’t happened on his watch. 
 
The board should have pushed out Bostock with Bartz. It would have 
been an acknowledgement that he has been a failure as a board member 
and as chairman.9 
 

D. Yahoo Announces a Strategic Review, But Again Adopts 
Unwarranted Anti-Takeover Measures 

 
55. The dismissal of Bartz made it even more obvious that radical change was 

needed to keep Yahoo from sinking further into irrelevancy.  Yahoo’s most valuable 

assets were plainly minority investments in China and Japan, in companies run by 

executives who were not saddled with the mismanagement of Yang, Bostock and the 

remainder of the Yahoo Board. 

56. At the same time Yahoo announced Bartz’s firing, it also announced “a 

comprehensive strategic review that the Board has initiated to position the [c]ompany for 

future growth.”  Chairman Bostock stated, as he had stated many times before, “The 

Board sees enormous growth opportunities on which Yahoo! can capitalize, and our 

primary objective is to leverage the Company's leadership and current business assets and 

platforms to execute against these opportunities. We have talented teams and tremendous 

resources behind them and intend to return the Company to a path of robust growth and 

industry-leading innovation. We are committed to exploring and evaluating possibilities 

and opportunities that will put Yahoo! on a trajectory for growth and innovation and 

deliver value to shareholders.” 

                                                 
9  Doulas A. McIntyre, “America’s Worst Directors: Roy Bostock of Yahoo!”, available at: 
http://247wallst.com/2011/09/06/americas-worst-directors-roy-bostock-of-yahoo/ 
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57. Given consternation over Yang’s previous self-centered behavior in assessing 

Yahoo’s future, some called for him to resign.  In the Wall Street Journal Deal Journal, Stephen 

Grocer wrote on September 8, 2011: 

It is time for Jerry Yang to do himself, and all Yahoo shareholders, a 
favor and quit the company's board, writes Heard on the Street's Martin 
Peers. 
 
That would be the best way of assuring shareholders that the strategic 
review the board has initiated will be truly open to all possibilities,  
including a sale or breakup of the company. 
 
And while former Chief Executive Carol Bartz clearly had made 
missteps and deserved to be removed, the board has to accept its share of 
responsibility for Yahoo's predicament. In particular, that means Mr. 
Yang, who as CEO helped lead the charge against accepting Microsoft's 
$33-a-share offer back in 2008. That was one of the worst decisions in 
the media industry since Time Warner's board agreed to sell itself to 
America Online in 2000. 
 

58. One of the possibilities for enhancing shareholder value would obviously be a sale 

of the Company.  Given its business challenges, the value locked up in illiquid minority 

investments, and its near $20 billion market cap, Yahoo is the proverbial “tough sell.”  In order 

for the Board to make a fully informed decision on the Company’s future, one element would be 

to determine what third parties might be willing to pay for the entire company.  In these 

circumstances, third parties reasonably include any bidding consortium bold enough to offer a 

buy-out.  However, in an apparent echo of the attitude which led to the disastrous 2008 rejection 

of Microsoft, Yahoo’s Board has adopted an irrational policy of deterring club bids.  As Reuters 

reported on October 20, 2011in an article entitled, “Yahoo ‘Cross Talk’ Ban Jolts Bidders”: 

Some potential buyers of Yahoo Inc are balking at the Internet 
company's demands for confidentiality that would prevent them from 
discussing joint bids, according to several people close to the situation. 
Yahoo advisers Goldman Sachs and Allen & Co informed interested 
parties this week of a "no cross talk" provision, part of a non-disclosure 
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agreement that must be signed to gain access to Yahoo's sensitive 
financial data, the sources said. 
 
The provision has irked several potential buyers, including private equity 
firms that had planned to jointly bid for Yahoo. 
They have refused to sign the nondisclosure agreement, and one source 
went so far as to call the provision a deal-breaker. 
With a market value of about $20 billion, Yahoo is likely too big for any 
one party to swallow, with the exception of possibly Microsoft Corp. 
 
     *** 
If Yahoo insists on the "no cross talk" provision, it could heighten 
pressure on Yahoo's co-founder and former CEO Jerry Yang, who has 
been criticized for not acting in the best interest of shareholders. 
The prevailing perception is that Yang derailed the Microsoft talks in 
2008. 
 
Yang said the company has not ruled out any possibilities. 
 
“There are plenty of options for it to work and there are plenty of options 
for shareholders to realize that,”Yang told the AllThingsD event when 
asked about the possibility of selling Yahoo. 
 
Yang and Tim Morse, who was appointed interim chief executive after 
Carol Bartz was fired in September, have been driving the strategic 
review process, sources said. 
 
Yang is interested in a deal with private equity firms to take Yahoo 
private in part because he sees that as the best option for preserving his 
connection to the company, Reuters has reported. 
 
     *** 
Given the poor lending environment and lukewarm interest from 
strategic buyers, a club deal involving at least two or more private equity 
firms is seen as necessary to getting a deal done, sources said. 
 
But it would be hard for interested parties to put together an offer 
without access to detailed information on such things as the contractual 
agreements between Yahoo and its investment partners Alibaba and 
Softbank, or details of the search pact with Microsoft. 
 
“The good news is there is a decent amount of information out there on 
Yahoo, but it is not at the level to do real due diligence,” said the second 
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source. “You need to get under the covers there to peel back and see if 
the metrics are working in different business lines.”10 
 

59. While the formation of bidding clubs that might acquire the whole company were 

being held at bay, Yang was working behind the scenes with acting CEO Morse and others to 

encourage minority investments which would infuse cash into Yahoo, while at the same time 

preserving Yang’s Chief Yahoo role (or its equivalent).  Yang conducting such negotiations put 

him into the role of de facto buyer, and created a conflict of interest.  Moreover, Yang was 

seeking once again to entrench himself while frustrating attempts to obtain the highest value for 

shareholders. 

60. Indeed, CEO Daniel Loeb of Third Point, LLC (a major Yahoo shareholder) 

dispatched a letter to Yahoo’s Board on November 4, 2011 stressing the conflicts of interest 

raised by Yang’s maneuvering: 

We are deeply concerned by news reports that you are considering a 
leveraged recapitalization that will allow private equity firms to gain 
substantial equity positions that will, when combined with Jerry Yang’s 
and David Filo’s ownership, effectively establish a controlling position 
in Yahoo. More troubling are reports that Mr. Yang is engaging in one-
off discussions with private equity firms, presumably because it is in his 
best personal interests to do so. The Board and the Strategic Committee 
should not have permitted Mr. Yang to engage in these discussions, 
particularly given his ineptitude in dealing with the Microsoft 
negotiations to purchase the Company in 2008; it is now clear that he is 
simply not aligned with shareholders. At a bare minimum, Mr. Yang 
must declare whether he is a buyer or a seller – he cannot be both. If we 
are correct and he is effectively a buyer, corporate ethics require him to 
recuse himself from any further discussions on behalf of the Company. 
He should also be requested by the Company to promptly leave the 
Board and join Mr. Filo in solely an operating capacity.  

                                                 
10Academic research has shown that bidding consortia do not necessarily result in lower bids, and even 
that “both single private equity bidders and private equity consortiums are associated with significantly 
greater levels of takeover competition than other types of bidders.”  A.L. Boone, J.H. Mulherin, “Do 
private equity consortiums facilitate collusion in takeover bidding?” Journal of Corporate Finance, 
Volume 17, Issue 5, December 2011, 1475. 
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In our view, a leveraged recapitalization makes no sense and its only 
purpose would be to put substantial equity stakes into friendly hands to 
entrench management and transfer effective control without payment of 
a premium or even, it appears, a shareholder vote. Nothing can excuse 
such an action, and shareholders will not be bought off with a dividend 
of our own money while value is destroyed.  

Moreover, such a transaction would undermine the basic tenets of free 
markets, including democratic voting, accountability and fairness. We do 
not blame our friends at the private equity firms rumored to be involved 
for trying to get the best deal possible for their investors; we have great 
respect for these firms and their leaders - Jim Coulter of Texas Pacific 
Group, Jonathan Nelson of Providence Equity Partners, Glenn Hutchins 
of Silver Lake, Henry Kravis of KKR and Stephen Schwarzman of 
Blackstone. However, we at Third Point are also in the value-
maximizing business. We will not tolerate any transaction which 
appropriates for insiders opportunities that duly belong to current Yahoo 
shareholders. However, we would welcome the prospect of any of these 
firms’ presence on a reconstituted Yahoo Board of Directors and work 
on a long-term strategy for the Company should it be necessary for us to 
pursue a proxy contest next year.  

If you, as board members, undertake the current course of action, Third 
Point will hold you personally responsible for such a flagrant violation of 
your duty of loyalty. Any transaction with a third party who assists 
members of management and the board in protecting their jobs, and/or 
involves the effective sale or transfer of control without payment of a 
control premium, will likewise be subject to scrutiny.  

Given the Board’s inability – or perhaps unwillingness- to properly 
solicit true strategic alternative bids, let alone to negotiate them, Third 
Point demands that we be awarded two board seats – those created by the 
vacancies of Chairman Bostock and Mr. Yang, or two newly-created 
ones. We are prepared to assume these positions immediately. 

61. While certain parties (including Microsoft) have signed the confidentiality 

agreement which contains the No Cross Talk Provision, the No Cross Talk Provision has chilled 

the formation of bidding syndicates (let along competing bidding syndicates), and has pressured 

potentially interested parties into limiting their analyses to the type of private minority 
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investment Yang finds more palatable.11While such a private investment by one or more 

companies could boost shareholder value, it could not be adopted by the Board on a fully 

informed basis since, as Mr. Loeb observed, all possibilities to enhance value have not been fully 

vetted. 

62. On November 29, 2011, the New York Times reported that Yahoo’s advisers had 

set Monday, November 28, 2011 as the deadline for bids to take a minority stake.  It was 

reported that a handful of bids had been received, all conforming to the private equity purchase 

Yang prefers, and all at prices far below fair value (which may be as high as $27-28 per share).  

The bids, by equity funds Silver Lake (and several partners, including Microsoft)and TPG 

Capital, reportedly value the Company in the $16.60-17.50 range.  An alternative to such a 

harmful deal would be a bid for the entire Company, but a fully-priced, well-informed bid is 

being made more difficult if not impossible by the No Cross Talk Provision.  Indeed, the Wall 

Street Journal reported on November 30, 2011 that: “Bain, Blackstone and other buyout firms 

including Providence Equity Partners and Hellman & Friedman have not signed confidentiality 

agreements with Yahoo, as doing so would limit their ability to explore offers for the whole 

company.” 

CLASS ACTION ALLEGATIONS 

63. Plaintiff brings this action on its own behalf and as a class action on behalf 

of all holders of Yahoo shares who are being and will be harmed by Defendants’ 

actions, described below.  Excluded from the Class are Defendants and any person, firm, 

trust, corporation or other entity related to or affiliated with any Defendant. 
                                                 
11Even if a bidding syndicate were to emerge, it would have to proffer a “blind bid” due to a lack of 
confidential information.  Such a bid might thus undervalue Yahoo, and be rejected by the Board as 
“inadequate.” This result would not be in the best interests of Yahoo shareholders since they would be 
most benefited by high premium bids put forward by fully-informed bidders.  Yet the Board has decided 
that fully-informed bidder groups are a “threat.”  That decision is irrational and unreasonable. 
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64. This action is properly maintainable as a class action. 

65. The Class is so numerous that joinder of all members is impracticable. 

There are more than one billion shares of Yahoo common stock outstanding held by thousands 

of shareholders geographically dispersed across the country. 

66. There are questions of law and fact that are common to the Class and which 

predominate over questions affecting any individual Class member.  These questions include, 

inter alia, the following: 

a. Whether Defendants have breached their fiduciary duties of good 

faith, diligence, due care, honesty and fair dealing with respect to Plaintiff and the members of 

the Class in connection with the Yahoo Strategic Review, particularly in regard to the adoption 

of the No Cross Talk Provision and the Minority Stake Promise; 

b. Whether Defendants, in bad faith, have impeded or erected barriers to 

discourage offers for the Company or its assets; and 

c. Whether Plaintiff and the members of the Class would suffer 

irreparable injury were the transactions complained of herein consummated. 

67. Plaintiff’s claims are typical of the claims of the members of the Class 

andPlaintiff does not have any interests adverse to the Class. 

68. Plaintiff is an adequate representative of the Class, has retained 

competent counsel experienced in litigation of this nature, and will fairly and adequately 

protect the interests of the Class. 

69. The prosecution of separate actions by individual members of the Class 

would create a risk of inconsistent or varying adjudications with respect to individual 

members of the Class, which would establish incompatible standards of conduct for the party 
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opposing the Class. 

70. Plaintiff anticipates that there will be no difficulty in the management 

of this litigation as a class action.  A class action is superior to other available methods for 

the fair and expeditious resolution of this controversy. 

71. Defendants have acted on grounds generally applicable to the Class with respect to 

the matters complained of herein, thereby making appropriate the relief sought with 

respect to the Class as a whole. 

CAUSE OF ACTION 

(Against the Yahoo Board for Breach of Fiduciary Duty) 

72. Plaintiff repeats and realleges each allegation set forth herein.  Defendants have 

knowingly and recklessly and in bad faith violated fiduciary duties of due care, good faith, 

and candor owed to the shareholders of Yahoo.   

73. By the acts, transactions and courses of conduct alleged herein, 

Defendants, individually and acting as a part of a common plan, are attempting knowingly or 

recklessly and in bad faith to unfairly deprive Plaintiff and members of the Class of the fair 

value of their equity interest in Yahoo.  

74. As demonstrated by the allegations above, Defendants knowingly or 

recklessly failed to take the care required and breached their fiduciary duties of good faith and 

candor by failing to maximize the value of the Company to Yahoo’s shareholders. 

75. By reason of the foregoing acts, practices and course of conduct, Defendants have 

knowingly or recklessly and in bad faith failed to exercise care and diligence in the 

exercise of their fiduciary obligations toward Plaintiff and the members of the Class.  Both the 

No Cross Talk Provision and the Minority Stake Promise operate unlawfully to foreclose bids for 
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the entire Company which could provide value far higher than bids for only a minority stake. 

Plainly bids for minority positions will carry with them no premium for obtaining control, and 

will be far lower than bids for the entire Company. 

76. Unless enjoined by this Court ,  Defendants will  continue to 

knowingly or recklessly and in bad faith breach their fiduciary duties, and may consummate 

an unfair and inequitable transaction, to the irreparable harm of the Class. 

77. Plaintiff and the members of the Class have no adequate remedy at law.  

Only through the exercise of this Court's equitable powers, can Plaintiff and the Class 

be fullyprotected from the immediate and irreparable injury that would result from Defendants’ 

actions. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff demands relief, in Plaintiff’s favor and in favor of the Class and 

against Defendants as follows: 

A. Declaring that this action is properly maintainable as a class action; 

B. Declaring and decreeing that the No Cross Talk Provision and any ensuing 

unfair transaction was entered into in breach of the fiduciary duties and/or through the 

aiding and abetting of the breach of fiduciary duties by Defendants, and is therefore 

unlawful and unenforceable; 

C. Declaring and decreeing that the Minority Stake Promise and any ensuing 

unfair transaction was entered into in breach of the fiduciary duties and/or through the 

aiding and abetting of the breach of fiduciary duties by Defendants, and is therefore 

unlawful and unenforceable; 

D. Enjoining Defendants, their agents, counsel, employees and all persons acting 
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in concert with them from consummating any unfair transaction, unless and until the 

Company adopts and implements a procedure or process to obtain the 

highest possible price for shareholders; 

E. Directing Defendants to exercise their fiduciary duties to obtain a 

transaction that is in the best interest of Yahoo’s shareholders until a foresaid 

process is completed; 

F. Rescinding, to the extent already implemented, any ensuing unfair 

transaction, or any of the terms thereof or, in the alternative, awarding damages to 

Plaintiff and the Class; 

 G. Awarding Plaintiff the costs and disbursements of this action, 

reasonable attorneys’ and experts’ fees; and 

H. Granting such other and further equitable relief as this Court may deem just and 

proper. 

DATED: December 1, 2011 
BIGGS AND BATTAGLIA 

By: /s/ Robert Goldberg  
Robert D. Goldberg (ID #631) 
921 North Orange Street 
Wilmington, DE 19899 
302- 655- 9677 
302-655-7924 (Fax) 
goldberg@batlaw.com 
Attorneys for Plaintiff 
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OF COUNSEL: 
 
THE PASKOWITZ LAW FIRM P.C. 
Laurence D. Paskowitz 
60 East 42nd Street, 46th Floor 
New York, NY 10165 
212-685-0969 
212-685-2306 (Fax) 
Classattorney@aol.com 
 
ROY JACOBS & ASSOCIATES 
Roy L. Jacobs 
60 East 42nd Street, Suite 4600 
New York, NY 10165 
212-867-1156 
212-504-8343 (Fax) 
rjacobs@jacobsclasslaw.com 
 
 

 

 


