
Social Security & Retirement

Comments Sought on Proposal Requiring Banks
To Protect from Garnishment Social Security
And Other Federal Retirement Income

By David Godfrey

Aproposal is under consideration that would require banks
to automatically protect up to two months of federal

retirement benefits from garnishment. The U.S. departments
of Treasury and Veterans Affairs, the Social Security
Administration, Railroad Retirement Board, and Office of
Personnel Management are seeking comments on a notice of
proposed rulemaking relating to the way banks and other
financial institutions process notices of garnishment on
accounts that contain federal retirement income. 

Federal law exempts from garnishment retirement
income from SSA, VA, RRB, and federal pensions (with spe-
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By Jamie Philpotts

In December 2009 the ABA Commission and the Borchard
Foundation Center on Law and Aging announced the sus-

pension of the Partnerships in Law and Aging Mini-grants
Program. The suspension brings to a close a remarkable
funding program aimed at increasing awareness of legal
rights and access to legal services for older people.  

The Partnerships program placed a special emphasis on
funding projects that served the most vulnerable elders,
including those who were isolated by culture, language,
health or disability, education, geography, and financial
means.1 During its decade of operation, the Partnerships pro-
gram awarded 94 individual mini-grants to non-profit, elder
law-related collaborating organizations in 41 states across the
country. Only ten states did not have programs that received
Partnerships funding.2

Following its suspension, both organizations committed
to a critical appraisal of the program and its impact over the
years. The analysis will be used also to identify and build
upon the program’s strengths should new and additional
sources of funding become available. 

History

The Partnerships mini-grants had their origins in the Marie
Walsh Sharpe Legal Awareness of Older Americans Program.
The Sharpe program, which debuted in 1986, was adminis-
tered by the ABA Commission on Legal Problems of the
Elderly (former name of the Commission on Law and Aging)
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Save the Date

Every year the American Bar Association and the
National Legal Aid and Defender Association bring
together all components of the legal community to discuss
equal justice issues as they relate to the delivery of legal
services to poor and low-income individuals in need of
legal assistance. 

Through plenary sessions, workshops, networking
opportunities, and special programming, the conference
provides a wide range of learning and sharing experiences
for all attendees. 

Pro bono and legal services program staff, judges,
corporate counsel, court administrators, private lawyers,
paralegals, and many others attend this event. The main
conference celebrates the ongoing collaboration between
pro bono and legal services and explores additional part-
nerships that must be created, the resources that must be
tapped, and the new issues facing clients. 

For more information, visit online:
http://www.abanet.org/legalservices/ejc/

May 13-15, 2010
Pointe Hilton Tapatio Cliffs Resort

Phoenix, Arizona

cific exceptions for some debts). The garnishment system in
most states allows a creditor to send a court order for gar-
nishment to a financial institution, at which time the bank
freezes the account up to the amount of the garnishment and
notifies the account holder. The account holder has to object,
asserting any exemptions within a designated time period, in
order to obtain a release of the garnishment. If the account
holder fails to do so, the money in the account is sent to the
creditor. 

Many lower-income consumers are unable to pay for the
essentials of life when their bank accounts are frozen by the
garnishment order. Releasing the garnishment frequently

Comments Sought on Changes in the
Garnishment of Social Security 

Continued from page 71

requires the assistance of an attorney and can take several
days, during which time many consumers are left penniless.  

The proposed rule would require banks to verify if
exempt income has been deposited into the account during
the 60-day period prior to receiving the notice of garnish-
ment and, if so, to exempt from garnishment an amount up to
the income received in the 60-day period (not to exceed the
balance in the account). 

This change would be a lifesaver for low-income
retirees. It would also free up countless hours of legal aid
time spent every year seeking releases of the garnishment
orders on exempt federal income. 

Your input into this proposed regulation is welcomed
until June 18, 2010, at
http://edocket.access.gpo.gov/2010/pdf/2010-8899.pdf. 

David Godfrey is a senior attorney at the ABA Commission on
Law and Aging.
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Elder Abuse Prevention

Elder Justice Act Becomes Law,
But Victory Is Only Partial

By Lori A. Stiegel, Senior Attorney
ABA Commission on Law and Aging

The Elder Justice Act (EJA) was enacted and signed into
law (P.L. 111-148) by President Obama on March 23,

2010, as part of the health care reform bill (H.R. 3590)
known as the Patient Protection and Affordable Care Act.

The EJA authorizes:

an Elder Justice Coordinating Council to make
recommendations within two years to the
Secretary of Health and Human Services (HHS)
on the coordination of activities of federal, state,
local, and private agencies and entities relating
to elder abuse, neglect, and exploitation; 

$400 million over four years in dedicated fund-
ing for Adult Protective Services (APS);

$100 million for state demonstration grants to
test a variety of methods to detect and prevent
elder abuse;

$26 million for the establishment and support of
Elder Abuse, Neglect and Exploitation Forensic
Centers to develop forensic expertise and pro-
vide services relating to elder abuse, neglect,
and exploitation;

$32.5 million in grants to support the Long-
Term Care Ombudsman Program (LTCOP) and
an additional $40 million in training programs
for national organizations and state long-term
care ombudsman programs; and

$67.5 million in grants to enhance long-term
care staffing through training and recruitment
and incentives for individuals seeking or main-
taining employment in long-term care, either in
a facility or a community-based long-term care
entity.

The EJA is the first comprehensive national legislation
enacted on elder abuse and its enactment is cause for cele-
bration. But the victory is only partial for two reasons: 

First, no funding has yet been appropriated to
support the important provisions enacted
through the EJA. 

Second, the EJA does not contain the justice-
related provisions that were part of the original
EJA bill introduced in the Senate in 2002 dur-
ing the 107th Congress, and in some subsequent
sessions of Congress. These provisions recog-
nized that elder abuse is a multifaceted problem
that often requires the involvement and inter-
vention of the criminal and civil justice systems
to meet the needs of victims and provided fund-
ing to support those systems in myriad ways. 

Advocates must continue their efforts to obtain appro-
priations for the EJA provisions so that they are not just hol-
low words. And to truly move toward a comprehensive
approach to preventing, recognizing, and responding to elder
abuse, advocates must also continue to call for enactment of
provisions that support the justice system’s role in addressing
this problem. The Elder Abuse Victims Act of 2009 (EAVA)
could help in accomplishing the second goal as that bill con-
tains the justice-related provisions that were part of the orig-
inal EJA bill. The EAVA (H.R. 448), introduced by Rep.
Sestak (D-PA7), was passed by the House of Representatives
on February 11, 2009, and then referred to the Senate.
Senator Kohl (D-WI) introduced an identical companion bill
(S. 1821, also known as EAVA) on October 21, 2009. If
authorized and funded, the EAVA would support:

a study of model state laws and practices,
including provisions related to definitions,
mandatory reporting, evidentiary rules, imme-
diate reporting of nursing home deaths, the role
of bank personnel in reporting, and fiduciaries,
including guardianship;

victim advocacy grants to fund training, techni-
cal assistance, policy development, multidisci-
plinary coordination, and other types of support
to local prosecutors and courts handling elder
justice-related cases, including specially desig-
nated elder justice positions or units in local
prosecutors’ offices and local courts, and the
creation of a Center for the Prosecution of Elder
Abuse, Neglect, and Exploitation to advise and
support local prosecutors and courts nationwide
in the pursuit of these cases;

grants to eligible entities to provide training,
technical assistance, multidisciplinary coordi-

Continued on page 74



and was funded by the Marie Walsh Sharpe Endowment Fund
for Justice and Education. In its first year of operation, the
ABA Commission mailed requests for proposals “to enhance
the legal awareness of older Americans” to each of the existing
state bar committees on the elderly.3 

The following 11 organizations, including three state bar
committees, were among the first group of grantees:4 

Central Arkansas Legal Services, Little Rock,
Ark., to develop a pilot project for referral of
elderly clients to pro bono attorneys; 

Advocates for Basic Equality, Inc., Toledo, Ohio,
to train older adults to act as volunteer law
advocates at senior centers and nutrition sites;

Los Angeles County Bar Association, Barristers
Section, Legal Referral for the Elderly Committee,
to create a telephone clearinghouse to connect the
elderly with legal assistance;

Kansas Bar Association, Committee on Legal
Issues Affecting the Elderly, to provide five
continuing legal education programs in rural areas
on legal issues affecting the elderly; 

Stetson University College of Law, Elder Law
Clinic, St. Petersburg, Fla., to establish a videotape
library for the elderly on ten common legal issues
affecting older people; 

Lehigh Valley Legal Services, Allentown, Pa., to
develop and distribute eight brochures on nursing
home care and related issues; 

South Chicago Legal Clinic, Inc., to develop and
present free seminars on important legal topics of
interest to the elderly; 

Georgetown University Law Center, Washington,
D.C., to publish a special issues of a proposed new
Georgetown Journal of Legal Ethics on issues
affecting the elderly; 

Nebraska State Bar Association, Young Lawyers
Section, Committee on the Delivery of Legal
Services to the Elderly, to publish a special issue of

Save the Date 

National Aging and Law Conference
The Changing Face of Aging

December 9-11, 2010

Westin Hotel, Alexandria, Va.

Check upcoming issues of Bifocal and announcements on
Elderbar for the latest updates. 

Partnerships Retrospective
Continued from page 71

EJA, Victory Is Only Partial
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nation, policy development, and other types of
support to state prosecutors and courts, employ-
ees of state attorneys general, and Medicaid
Fraud Control Units handling elder justice-
related matters;

grants to eligible entities to provide training,
technical assistance, multidisciplinary coordi-
nation, policy development, and other types of
support to police, sheriffs, detectives, public
safety officers, corrections personnel, and other
first responders who handle elder justice-related
matters for the purpose of funding specially-
designated elder justice positions or units
designed to support first responders in elder jus-
tice matters; and 

a three-year grant program to be known as the
Elder Serve Victim Grant Program to be admin-
istered through the DOJ Office for Victims of
Crime for the purpose of establishing programs
to facilitate and coordinate services for victims
of elder abuse.

Pursuant to its policy on elder abuse, the American Bar
Association supported the enactment of the EJA and supports
the enactment of the EAVA. 

For more information on elder abuse prevention, visit the
ABA Commission on Law and Aging Web page,

www.abanet.org/aging. 
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the Young Lawyers Section’s Elderlaw Review on
ethical issues involved in representing elderly
clients;

Cardozo Bet Tzedek Legal Services, Volunteers
of Legal Services, and the Brookdale Institute on
Law and Rights of Older Adults, New York, to
train and provide law student and technical
assistance to pro bono attorneys conducting
Medicaid appeals; and

New Mexico Legal Services, to train law
advocates and ombudsman within pueblos to help
their elders overcome cultural and legal barriers
that preclude them from asserting their legal
rights.

During its twelve years of operation, the Sharpe program
awarded grants of $4,000 each to 123 organizations to imple-
ment new projects focused on enhancing legal awareness and
meeting the law-related needs of the elderly.5

Partnerships Program Is Established 

In 1998, Edward D. “Ned” Spurgeon saw the possibility of
collaboration between the Borchard Foundation Center on
Law and Aging, of which he is the executive director, and the
ABA Commission. As a former commissioner, then serving
as special advisor to the Commission, Mr. Spurgeon initiated
discussions with staff on how the two organizations could
work together to advance a shared objective of increasing
legal awareness and access to services for elders. 

From these discussions the Partnerships in Law and
Aging Mini-grant Program was conceived—as a way to
carry on the intent of the Sharpe program, but with an
emphasis placed on leveraging the resources of local elder-
law services providers through new cooperative relation-
ships. Specifically, the Partnerships program established as
its goal “the development of collaborative state and locally-
based projects focused on expanding legal awareness among
elderly Americans.”6

In addition, the program encouraged applicants to devel-
op projects to reach out to the most vulnerable older people,
“including those who are poor or otherwise isolated by lack
of education, language, culture, disability, or other barriers.7

Mr. Spurgeon, in tandem with then-ABA Commission
staff Stephanie Edelstein, and with the help of Jillene
Gunther, former Borchard Foundation Center on Law and
Aging Fellow, developed a request for proposals to meet the
new program objectives and established a unique, multi-dis-
ciplinary process for vetting and awarding grants. Continued on page 77

For more than a decade, the ABA Commission and the
Borchard Foundation Center on Law and Aging solicited pro-
jects from across the country to: 

spur collaboration and develop effective
partnerships among providers of law-related
services to older persons, including public sector
legal services programs, private bar, access to
justice initiatives, and state and area agencies on
aging; elder rights advocates, including legal
assistance developers and long-term care
ombudsmen; and courts, social services, law
enforcement agencies, and other organizations; 

enhance legal awareness and autonomy and
promote the rights of elders who are poor or
otherwise isolated by geography, culture,
language, disability, education, or other barriers; 

improve elder access to the legal system by
expanding available resources and exploring new
methods for providing assistance, including
holistic delivery, technology-based systems, self-
help clinics, and the innovative use of volunteers;
and 

serve as a catalyst for development of effective,
permanent partnerships and resources and
replication of successful projects.8

In 1999, the Partnerships program awarded its first round
of mini-grants to the following organizations and projects: 

South Texas Project, of San Juan, Texas, to
collaborate with community organizations to
provide education and legal services to elderly
colonia residents. 

Legal Services of Northern Virginia, in Falls
Church, Va., to create an assisted living guide to
provide information on long-term care options to
the growing elderly population. 

Greater Boston Legal Services, in Massachusetts,
to hire a bi-lingual elder to serve as a lay advocate
to conduct outreach and education to elders and to
help them to gain access to legal services.

Madison-based Coalition of Wisconsin Aging
Groups to make Wisconsin-specific the ABA’s
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Partnerships Legacies Continue
Helping Elders Today 
By David Godfrey, Senior Attorney
ABA Commission on Law and Aging 

When I moved into my office here at the American Bar
Association, I inherited three drawers of color-

coded folders containing the files of the last ten years of
the Partnerships in Law and Aging Program. 

In reviewing the files, I was impressed by the reach of
the program. It funded projects from Massachusetts to
Hawaii and from Alaska to Florida. 

Service areas ranged from the very rural program
serving Native Americans in Navajo, Arizona, to the very
urban project helping homeless and mentally ill seniors in
New York City. 

The partnerships represented new coalitions of legal
service providers, bar associations, and community-based
providers of services to the elderly.

Programs produced hours of training, numerous work-
shops, and thousands of pages of brochures, guides, and
workbooks. Some programs concentrated on consumer
education and direct services, while others reached out to
train professionals in law and aging. 

With a history of more than 94 funded projects, it’s not
possible to review all of them. However, to provide a
glimpse of the living legacy of the Partnerships program, I
have selected half a dozen projects that reflect some of the
innovative work by grantees that continue to this day. 

Montana Legal Services Association was one
of the 2006-2007 grantees. They undertook a
project to create basic consumer self-help
materials on advance health care directives and
powers of attorney. This project was designed to
fill a gap in services to low-income seniors
caused by scarce resources and the vast remote
stretches of Montana that have few, if any,
attorneys. Detailed instructions and document
templates were created as part of the project and
continue to be available through
MontanaLawHelp.org. 

The Legal Aid Society of Salt Lake was
awarded a grant in the 2000-2001 funding cycle
to develop a program to match attorneys with
low-income respondents in adult guardianship

cases. Without a qualified advocate, adults with
diminished capacity can easily be overrun by the
guardianship process and lose essential civil
rights. The Partnerships project allowed for the
development of training materials and systems to
recruit and train attorneys to take these cases.
This project lives on today as a pro bono project
operated by the Legal Aid Society of Salt Lake. 

In the 2001-2002 funding cycle, the Urban
Justice Center in New York City partnered with
Harlem Hospital and the Columbia Law School
to expand their Mental Health Project to
represent low-income seniors at risk because of
mental illness. The project provides
comprehensive services to help clients obtain
income, health benefits, obtain or retain housing,
and avoid incarceration or institutionalization.
This project continues today as one of the many
essential services provided by the Urban Justice
Center. 

The Access to Justice Foundation, in
partnership with the Kentucky Guardianship
Association and the Kentucky Cabinet for Health
and Family Services, used a 2008- 2009
Partnerships grant to organize the first ever
statewide conference on adult guardianship in
Kentucky and create state-specific training
materials on guardianship. The conference drew
more than 100 attendees, who heard 20 speakers
on a wide range of topics. Leveraging the
Partnerships project, planning is underway for
the second annual Kentucky Statewide
Conference on Adult Guardianship for May of
2010. 



Recommended Guidelines for State Courts
Handling Cases Involving Elder Abuse and to
conduct trainings for consumers and professionals. 

Connecticut Legal Services, Inc., Willimantic,
Conn., to develop and maintain a Web site to make
information regarding elder law, government
programs, and sources of legal assistance available
via the Internet. 

Center for Advocacy for the Rights and
Interests of the Elderly, Philadelphia, to build a
coalition of experts from the aging, advocacy,
disability, and legal networks to help long-term
care staff identify complex ethical issues, provide
tools for analysis, and make recommendations in
order to achieve the best moral outcome for long-
term care residents. 

The Legal Aid Society of Hawaii, Kailua-Kona,
Hawaii, to develop a pro se uncontested
guardianship clinic to be held quarterly on the
island. 

State Bar of Georgia, Young Lawyers Division,
Marietta, Ga., to develop and distribute resource
materials about elder abuse to domestic violence
shelters. 

Orange County Council on Aging, Santa Ana,
Calif., to enhance the abilities of professionals to
identify, intervene, and resolve elder abuse
problems and protect seniors.

St. Paul-based Minnesota Legal Services
Coalition to collaborate with legal services
programs, the state bar volunteer lawyers program,
Minnesota Justice Foundation, and others to
conduct two statewide trainings to stimulate pro
bono involvement around elder law issues. 

Oregon Legal Services, Hillsboro, Ore., to seek
out and inform elderly immigrants about the
requirements for becoming U.S. citizens and assist
with citizenship applications.

Securing the Funding

To establish a secure funding source for the new program,
Mr. Spurgeon recruited members of the Borchard Foundation
Center on Law and Aging Professional Advisory Board.
Individual members of the board and Mr. Spurgeon made
cash contributions initially totaling $50K annually, which
was bolstered by a $25K contribution from the Marie Walsh
Sharpe Endowment. 

The Borchard Foundation Center on Law and Aging’s
Professional Advisory Board members, whose generous sup-
port made the Partnerships program possible, include Dr.
Lawrence Brennan, Robert J. Johnson, Richard E.
Kipper, and Cara Robertson (see box, pages 78 and 79).
Former members of the advisory board include Alexander
Forger, Elizabeth A. Donohue, and O.W. Moyle
(deceased). 

For more than a decade, Mr. Spurgeon and advisory
board members not only made annual cash contributions to
ensure the operation of the Partnerships program, but active-
ly and enthusiastically participated in the vetting of grant
applications and the selection of grantees. 

“The people who were involved with this project,” said
Mr. Spurgeon, “are very generous spirits who believe that
strategic funding can result in new and better ways to educate
the elderly and provide them with access to the justice sys-
tem.”

During the first five years of operation, the Partnerships
program awarded mini-grants of $7,500 each to ten grant
projects annually. In 2005, following an independent evalua-
tion of the program, the funding schedule expanded to
include two “special initiative” levels of funding of $10,000
each to two 18-month-long projects centered on a need deter-
mined by the ABA Commission and Borchard Foundation.
The first two special initiative grants were directed toward
projects centered on legal assistance to elder abuse victims.
In 2007, the special initiative funding was focused on pro-
jects that would develop and implement an interdisciplinary
guardianship committee. 

In 2008 and in 2009, project funding was increased
across the board to support eight one-year grants of $10,000
each.

According to Mr. Spurgeon, the Partnerships’ bottom-up
approach to funding is one that works particularly well.
“Bubble-up funding tends to result in more innovative pro-
gramming and, importantly, responds to the specific needs of
the community.” 

Less certain was Mr. Spurgeon on the program’s two-
year foray into “top-down” funding, where topics are pre-

Partnerships Retrospective
Continued from page 75

Continued on page 79
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Following are program participants from the
Borchard Foundation Center on Law and

Aging, without whom the Partnerships program
would not have been possible. 

For more than a decade, Mr. Spurgeon and
advisory board members gave generously to ensure
the continued operation of the Partnerships pro-
gram and participated in the vetting of grant appli-
cations and the selection of grantees. In particular,
Mr. Spurgeon, Dr. Brennan, Mr. Johnson, and Mr.
Kipper each gave 10K annually over the course of
a decade in support of the Partnerships program.

The ABA Commission on Law and Aging is
grateful for their support. 

Professor Edward D.
“Ned” Spurgeon founded
the Borchard Foundation
Center on Law and Aging
and serves as the executive
director. Professor Spurgeon
is an active national advo-
cate, scholar, and teacher on
elder law issues. He serves
on the board of directors,

and is past president, of the National Senior
Citizens Law Center; as a special advisor to the
ABA Commission on Law and Aging; and was co-
founder of the Utah Legal Services Senior Lawyer
Volunteer Project. Professor Spurgeon has been a
legal educator for 30 years, with faculty appoint-
ments at the University of Utah College of Law and
the University of Georgia School of Law, and as a
visiting Professor of Law at New York University,
Stanford University, and Pacific McGeorge School
of Law, where he was Distinguished Professor of
Law and the first holder of the Gordon D. Schaber
Chair in Health Law and Policy. He also served as
dean of the law schools at the University of Utah
and the University of Georgia. Professor Spurgeon
organized a national multidisciplinary conference
on the legal and ethical aspects of dementia, and
helped organize similar national conferences on
guardianship law and on facilitating voting as peo-
ple age. Professor Spurgeon practiced law for 16
years, including 12 years as an associate and a part-
ner with Paul, Hastings, Janofsky and Walker in
Los Angeles, before beginning his career in legal
education.

Members of the Borchard Foundation Center on Law and Aging
Professional Advisory Board are:

Dr. Bernard Lawrence “Larry”
Brennan was the medical director of the
Huntington Artificial Kidney Center in
Freeport, New York, from 1990 until his
retirement in 2002. Prior to entering pri-
vate practice in nephrology in 1990, he
was an attending physician at the Nassau
Medical Center in East Meadow, New
York. Dr. Brennan also was an assistant
professor at the School of Medicine,

University of New York at Stoney Brook, and a research collabo-
rator with Brookhaven National Laboratories. His retirement from
medical practice provided him the opportunity to pursue his long-
term interest in end-of-life care. Dr. Brennan has worked as a
medical consultant for a national assisted living company to help
expand their hospice program, as a member of the Denver
Community Bioethics Committee, and, in July 2004, completed
training as a volunteer guardian.

Alexander Forger (former board member)

Robert K. Johnson is the senior tax part-
ner and former co-managing partner of
Munger, Tolles & Olson, which he joined
in 1968. He has also worked for the U.S.
Department of Justice Antitrust Division as
a special assistant to the assistant attorney
general and as an associate for Cleary,
Gottlieb, Steen & Hamilton. Mr. Johnson
specializes in tax, executive compensation,
and employee benefits law. During his

career, he has been a principal tax counsel in a wide variety of
transactions, including mergers, acquisitions, leveraged buy-outs,
and securities offerings. He is a Fellow of the American College
of Tax Counsel and is listed in The Best Lawyers in America under
employee benefits law and tax law. He currently serves on the
board of directors of the National Senior Citizens Law Center.

Richard E. Kipper is the former chief executive officer of AFSA
Data Corporation, a company that he co-founded in 1967, which
specializes in the servicing of student loans. AFSA was acquired
in 1973 by First Chicago Corporation. Mr. Kipper was subse-
quently elected vice president, division head of the Data Services
Group of First Chicago, responsible for three subsidiaries and one
division of First Chicago. In 1980, Mr. Kipper re-acquired AFSA
from First Chicago. It became the largest servicer of student loans
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determined and grantees design programs to meet the
requirements of the selected topic. “Top-down funding does-
n’t always work because the needs are not the same in differ-
ent environments,” said Mr. Spurgeon, explaining “the legal
needs in a rural community are going to be different than
those in a more urban environment.”

Inspired Innovation

During its decade of operation, the Partnerships program
inspired a wide range of innovative projects and fresh col-
laborations.  

“The best part of the Partnerships program was seeing
what people [were] dreaming up all over the country,” said
grant applicant reviewer Mary Joy Quinn, director of the
Probate Court of the San Francisco Superior Court, former
ABA Commissioner, and current Commission liaison from
the National College of Probate Judges.

For grant reviewer Natalie Thomas, Legal Services
Developer of Georgia and a former ABA Commissioner, the
best of the Partnerships applicants demonstrated “that they
were creatively thinking about a problem in a way that others
are not.” 

“Problems are not intangibles,” stressed Ms. Thomas,
“there are ways to solve them with creative solutions.”

According to Ms. Thomas, an important aspect of the
program was that it motivated people to consider working
with those that they may not have thought about working
with before. 

When you have exhausted your ideas for solving a prob-
lem, sometimes someone else may have an answer that
you may not have ever thought about. You need to go
outside the box and reach out beyond the usual people to
find solutions. Get out of your sandbox and go play with
someone else for a change! 

The mini-grants also gave elder law providers “the
opportunity to try that idea—maybe one that was in the
recesses of their mind and one that they didn’t want to put on
the table because it was far-fetched,” said Ms. Thomas. “It
was that leg-up, a jump start of money to put that project in
gear.” 

Mr. Spurgeon remarked that Partnerships funding had
enabled a number of test projects and pilots. “At the local

Continued on page 80

and was sold to Fleet Financial Group in 1986. Mr.
Kipper remained chairman and chief executive officer of
AFSA until his retirement in 1990. Currently, Mr. Kipper
serves on the board of directors of a number of financial
services companies. His primary charity work is with the
Alzheimer’s Association, of which he served as the
national chairman (2002-2005). 

O. Wood Moyle, III (former
board member; deceased)

For 20 years, Elizabeth A.
Donohue has worked with the
elderly as a volunteer ombudsman
in nursing homes, as an advisor in
the development of an assisted liv-
ing business, and as a caregiver to
her mother and mother-in-law. Ms.
Donohue has served on numerous
boards of directors and is a found-
ing director and president of the

Potomac Investment Club. She serves as a director of a
number of family investment corporations and a family
charitable foundation.

Cara W. Robertson is an inde-
pendent scholar and lawyer.
Following an educational career at
Harvard College (summa cum
laude), Oxford University, and
Stanford Law School (with dis-
tinction) she clerked for the Hon.
James R. Browning, U.S. Court of
Appeals for the Ninth Circuit, and
for the Hon. John Paul Stevens and

the Hon. Byron White of the Supreme Court of the United
States. Ms. Robertson has been an associate legal officer
for the International Criminal Tribunal for the Former
Yugoslavia, a visiting scholar at Stanford Law School,
and a fellow of the National Endowment for the
Humanities.

Partnerships Retrospective
Continued from page 77
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level,” he noted, “a number of these pilot projects emerged to
inform the larger field in areas of policy and practice.” 

The program’s emphasis on reaching out to the most vul-
nerable elders was critical to Borchard Foundation advisory
board member Richard Kipper’s involvement. Mr. Kipper,
whose charitable interests include work for the Alzheimer’s
Association, of which he was the national chairman, and ser-

Following are former members of the ABA
Commission on Law and Aging who volunteered
their time to participate in the review of

Partnerships applications and the selection of grantees.
Many served for multiple years. 

The ABA Commission on Law and Aging is thank-
ful for their participation and for the knowledge, exper-
tise, and enthusiasm that each brought to program. 

Betsy Abramson (2006)
Dick Allen (2002, 2003) (deceased)
Jim Carr (2007, 2008)
Stu Cohen (2004, 2005)
John Copelan (2006, 2007, 2008)
Pamela Dashiell (2001)
Robert Friedland (2007, 2008)
Hon. Kris Glen (former chair) (2002, 2003, 2004)
Hon J. Kirkendall (1999, 2001)
F. William McCalpin (former chair) 

(1998, 1999, 2001) (deceased)
Stephen McConnell (1998)
Larry McDevitt (former chair) (2005)
Leigh Middleditch (2003)
Rebecca Morgan (1999)
Joe O’Connor (former chair) (2006, 2007, 2008)
Mary Joy Quinn (2002, 2003, 2004, 2007, 2008)
Mark Schickman (2005)
Anna Shavers (2003, 2004, 2005)
Nancy Shor (1998)
Barbara Soniat (2006)
Judy Stein (2002, 2003)
Pam Teaster (2004, 2005)
Natalie Thomas (1999, 2001, 2002)
Hon. Sandra Thompson (2005, 2006)

Partnerships Retrospective
Continued from page 79

vices to the elderly, generally, responded to the program’s
objective of “providing assistance to the less fortunate, espe-
cially providing legal aid and direct services to the under-
served.” 

Of particular importance to Mr. Kipper were “the projects
that had the broadest reach—those that reached out to and
were made available to the largest numbers of seniors.”

Key to Borchard advisory board member Larry Brennan
was the program’s objective of creatively finding ways to
identify and reach out to elders who had not been receiving
services before.

According to Mr. Brennan, “the Partnerships program-
ming was valuable in that it not only targeted elders who were
not receiving services at all, but also expanded the reach of
existing services and provided more options for more elderly
people.” 

“That was the beauty of the program,” said Ms. Quinn,
adding “it was able to go into an area and provide a service that
was not there before.”

Of the 94 Partnerships awards, 52 programs, or 55 per-
cent, supplied direct consumer education and legal services to
seniors. These included community presentations at senior
centers on specific issues, direct legal counseling to home-
bound and isolated seniors, and pro bono clinics offered in
places where elders gathered. Examples include the 2002 pro-
gram of the Legal Aid Society of San Mateo County, Calif., to
provide free legal services to grandparents raising minor chil-
dren; the 2007 project of the Young Lawyers Division of the
Anchorage, Alaska, Bar Association to provide pro bono legal
assistance to senior Alaskans residing in villages accessible
only by plane, snow machine, or dog sled; and the 2005 pro-
gram of Legal Services of Greater Miami to reverse an identi-
fied trend of low-income African Americans losing title to real
property due to intestate succession by providing free legal
assistance in drafting wills and related planning documents.  

Seventeen of the projects, or 18 percent, were aimed at
developing and distributing new resource materials—either
print or Web-based—on issues of particular concern to elders.
These include the State Bar of Georgia Young Lawyers
Division program, in 1999, to develop and distribute resource
materials on elder abuse to community shelters; and the 2003
program of Philadelphia’s SeniorLaw Center to develop a
Web-based service to register pro bono volunteers and match
them online with low-income elders needing services.  

Professional training, including continuing legal educa-
tion, composed 17 percent of projects funded, or 16 projects.
This included the 2001 project of Dakota Plains Legal
Services, in Mission, South Dakota, to train tribal elders of the
Lakota tribe to use mediation and arbitration to resolve dis-
putes in select areas of law; and the 2004 program of the
Atlanta Legal Aid Society to recruit and train members of the
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Asian Pacific American Bar Association on legal issues
unique to seniors and to provide services to seniors with lan-
guage and mobility barriers in appropriate Asian languages. 

Four projects, or 4.2 percent of funded programs, were
devoted to adapting or developing policy guidelines, such as
the 1999 project of the Madison-based Coalition of
Wisconsin Aging Groups to make Wisconsin-specific the
ABA Guidelines for State Courts Handling Cases Involving
Elder Abuse.

Four other projects were devoted to building coalitions
to serve as community resources. This included the program,
funded in 2003, of the Midwest Bioethics Center, of Kansas
City, Mo., to organize, train, and make available to long-term
care providers in seven counties in Kansas and Missouri a
multi-disciplinary ethics committee to address end-of-life
issues of seriously ill and dying residents. 

Only one program, Legal Assistance of Western New
York, in Geneva, N.Y, was funded to convene a joint legal
and medical conference on a new advance directive—
Medical Orders for Life-Sustaining Treatment (MOLST)—
and to train conference participants to educate the broader
medical and legal community. 

During the combined 21 years of operation between the
Partnerships and Sharpe mini-grant programs, 217 individu-
al mini-grants were awarded to non-profit, law-related orga-
nizations in 47 states. Only three states did not have
programs that received funding—New Jersey, North Dakota,
and Rhode Island. 

Future of Program

It is likely that any consideration of a future Partnerships
mini-grant program would entail an analysis of the size of the
awards. 

According to Mr. Brennan, there seemed a trend in the
applications toward the development of Web sites and man-
uals, as opposed to providing direct services to elders. He
wonders whether the limited funding of the mini-grants lim-
ited the imagination of the applicants or allowed only for this
level of programming. Mr. Brennan suggested that “there
could be something added to the application process that
would encourage more imaginative and creative ideas.” 

Another area for review would include the level of infor-
mation sharing about funded projects. Ms. Thomas recom-
mends that 

projects awarded funding should be widely publi-
cized—and not just a list of the organizations and titles
of the projects or where they are located in the geo-
graphic United States. People want to know why the
project was funded and why it is special. 

Increased dissemination about the funded programs
would also help projects serve as models for other communi-
ty-level providers, said Mr. Spurgeon, adding that “one of the
key requirements for funding was the ability for replication.”

Ms. Quinn suggested adding “a criteria—built into the
application process—to say where they are going to dissem-
inate the results. In many cases, if we don’t know what hap-
pened to them [projects or programs], the learning is lost.” 

Mr. Kipper suggested also that “there should be some
way to track the projects and see which ones have resulted in
continued programming.” 

Conclusion

The success of the Partnerships in Law and Aging program
can be attributed to three key factors, according to Mr.
Spurgeon: “the concept was sound, the implementation was
sound, and there were very good people involved.”

“The best thing about the program was the positive and
generous spirit of the people involved—the Borchard adviso-
ry board members, Commissioners, staff, the funded organi-
zations,” said Mr. Spurgeon, “and even the applicants who
didn’t get funded, but who submitted their new ideas.” 

“It was wonderful to work on the team and to work with
the other people on the program,” said Ms. Quinn. “It was
good that it was a multi-disciplinary team. So many people
brought so much to the program and to the decision-making
process.”

For Mr. Kipper, the Partnerships program afforded “a fun
experience and something totally different than what [he] had
done before.” 

“I always thought,” said Ms. Thomas, “that it was a won-
derful undertaking.”

Notes
1. 9(3) Bifocal 6 (Fall 1998).
2. The ten states are Iowa, Kansas, Maine, Nebraska, Nevada, New

Jersey, North Dakota, Rhode Island, South Carolina, and
Tennessee.

3. ABA Commission on Legal Problems of the Elderly, Grant
Awards Under Marie Walsh Shape Endowment, 1(4) Bulletin to
State Bar Committees on the Elderly 1 (September – October
1985). 

4. ABA Commission on Legal Problems of the Elderly, Grant
Awards Under Marie Walsh Shape Endowment, 2(1) Bulletin to
State Bar Committees on the Elderly 1 (January – February
1986).

5. 20(2) Bifocal 7 (Summer 1999). 
6. Id. at 6.  
7. 19(3) Bifocal 6 (Fall 1998).
8. ABA Commission on Law and Aging, RFP 2009, 2009. 



BIFOCAL  Mar. - Apr. 2010 82 Vol. 31, No. 4

Recommended Reading

Everyday Law for Seniors 
By Lawrence A. Frolik and Linda S. Whitton*
Paradigm Publishers: 2010. 189 pp. $24.95
ISBN: 978-1-59451-701-3 (Hardback)
ISBN: 978-1-59451-702-0 (Paperback)

Review by Jamie Philpotts

Did you know that you can qualify for membership in AARP at age 50, but have
to wait until you are age 62 to qualify for a National Parks Service Senior

Pass? And at what age do you have to be to qualify for the senior discount at your
local movie theater, restaurants, and other businesses? As most people know, that
senior discount can kick in at anywhere between age 55 to age 65, depending on
the business (Frolik and Whitton 1). 

If you think figuring out the various senior discounts around town is confus-
ing, just think about how difficult it can be to figure out the myriad laws and ben-
efits programs designed, essentially, to help people as they age. 

Everyday Law for Seniors, by Lawrence A. Frolik and Linda S. Whitton, aims
to help seniors, and the people who care for them, understand the confusing array
of laws and programs that were designed to help them as they age. These laws and
programs provide a wide range of important benefits, such as assistive services,
supplementary income, or access to health and long-term care, as well as protec-
tions from age and employment discrimination, housing discrimination, and abuse.
The book also addresses legal instruments to aid and strengthen personal decision-
making in the event of illness, incapacity, or toward the end-of-life. 

Chapters in the book include: 
Law and Seniors (an explanation of “who” qualifies as a senior and
why they deserve special treatment under the law) 
Age Discrimination in Employment
Social Security and Supplemental Security Income
Employer Provided Retirement Benefits and IRAs
Medicare
Medicare and Long-term Care Insurance
Housing
Mental Incapacity, Guardianship, and Conservatorship
Substitute Decisionmaking for Health Care and Property
Elder Abuse, Neglect, and Exploitation

Each chapter begins with a bulleted list of “Did You Know” facts about the par-
ticular topic, and ends with a list of phone and Web-based contacts for additional
information. 

The authors, both nationally recognized experts in elder law, are Lawrence A.
Frolik, Professor of Law at the University of Pittsburgh School of Law, and Linda
S. Whitton, Professor of Law at Valparaiso University School of Law, a reporter
for the Uniform Power of Attorney, and a member of the ABA Commission on
Law and Aging. 

Available from Paradigm Publishers online at:
http://www.paradigmpublishers.com/books/BookDetail.aspx?productID=208911

The clarity of the explanations in this
book sets it apart from others . . . .
Everyday Law for Seniors provides a
clear, concise, understandable tour of
the most common issues in law and
aging. You will definitely want to share
this book with friends and family, and
if you work in a helping field, with
clients.

—Charlie Sabatino, Director
ABA Commission on Law and Aging

Everyday Law for Seniors is a clearly
written, understandable, comprehen-
sive legal guide. Readers will especial-
ly appreciate the authors helpful
insights about how seniors can best use
the law’s benefits and protections to
further their own economic security,
finance health care and long-term care,
find and keep suitable housing, and
assure that in case of legal incapacity
surrogate financial and health care
decisions will be made honestly and in
accordance with the senior’s wishes.

—Edward D. (Ned) Spurgeon,
Executive Director, Borchard

Foundation Center on Law and Aging  

I would recommend this book as back-
ground reading for aging adults, care-
givers, and advocates working with
seniors and their families. It would also
make a good introductory text for
undergraduate and graduate courses in
law and aging. The Social Security
chapter offers understandable explana-
tions of some of the most technical and
arcane regulations. The text is the best
I have read on the basics of Social
Security law. 

—David Godfrey, Senior Attorney,
ABA Commission on Law and Aging

“

“

“



Elder Abuse

The Brooke Astor Case: 
“An Appalling Set of Circumstances”

Part Three of an Interview with Alex Forger
Conducted by Lori A. Stiegel, Senior Attorney, ABA
Commission on Law and Aging 

To read parts one and two of this interview, see the December
2009 and February 2010 issues of Bifocal, Journal of the
ABA Commission on Law and Aging at
http://new.abanet.org/aging. 

Most of the introduction that appeared in parts one and
two is repeated, below, to provide context.

On October 8, 2009, a New York City jury convicted
Anthony Marshall, the 85-year-old son of the late phi-

lanthropist Brooke Astor, on 14 of 16 counts for financially
exploiting his mother. Lawyer
Francis Morrissey was convict-
ed of five of six counts, includ-
ing conspiracy, scheme to
defraud, and forgery. [For a list
of all charges and verdicts
against Marshall and Morrissey,
see The Verdicts in the Brooke
Astor Case, N.Y. Times (Oct 8,
2009) at http://tiny.cc/H1bNc].

On February 18, 2010, the
Associated Press and several

newspapers reported that
Morrissey had been automatically disbarred due to the con-
victions in the Astor case.

Renowned 86-year-old New York lawyer Alex Forger,
who practiced trusts and estates law for 42 years and who
served as chairman of the ABA Commission on Law and
Aging from 1993-1995, testified pro bono as an expert wit-
ness for the prosecution for three days of the five-month trial. 

Mr. Forger generously shared his thoughts about the
case, his role in it, and the lessons that lawyers who represent
older persons should learn from it with ABA Commission
Senior Attorney Lori A. Stiegel. Ms. Stiegel has directed all
of the Commission’s elder abuse activities. 

New! Trial Update

On February 22, 2010, the defendants filed a “Notice of
Motion to Vacate Judgment” on the grounds that the judge
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had erred by failing to investigate a juror’s claim that she had
voted to convict Marshall and Morrissey after being threat-
ened by another juror. The prosecutor’s office filed a brief
opposing the defendant’s motion on April 9, 2010, arguing
that the juror’s claim of being threatened was highly implau-
sible. 

Note: Descriptions of the principal participants in this
case can be found on page 87 of this issue.

Part III

Lori Stiegel: What were the elements of the conspiracy
resulting in the second and third codicils?

Alex Forger: In brief, the conspiracy as alleged by the pros-
ecution was causing Mrs. Astor to change her estate plan for
the defendants’ own financial gain knowing that she was not
capable of understanding the consequences of the codicils
presented to her for signature or consenting to the changes
being made in her estate plan. Those charged were Marshall
and Morrissey. The prosecution suggested in closing argu-
ment that Whitaker was a facilitator by drafting the second
codicil in reliance on instructions from those who personally
benefited and in the absence of any communication with Mrs.
Astor prior to the time of execution.

According to the testimony, the essence of the conspira-
cy took root in Marshall’s determination to obtain ever more
from his mother, even after having obtained earlier in 2003
her Maine estate (which he promptly gave to Charlene) and
thereafter a $5M cash gift. Mrs. Astor said she thought the
cash gift should be enough to relieve the pressure she felt
from her son and assure Charlene’s comfort. Nevertheless,
Marshall approached Christensen in early December 2003
requesting that the lawyer persuade his mother to give him
part of the marital trust. Christensen refused, saying that trust
was always destined for charity. Next, Marshall requested
that he at least be able to name the charities that would be the
recipients of the marital trust. Following negotiations with
Marshall and discussion (termed “mediation” by
Christensen) with Mrs. Astor, who expressed some reluc-
tance to change the marital trust, the codicil labeled “First
and Final Codicil” was drafted. This codicil created on Mrs.
Astor’s death the Anthony Marshall Fund to comprise 49
percent of the marital trust. Initially only 38 percent was to be
committed but, according to Christensen, Marshall continued
to press for more and “twisted arms” until Mrs. Astor ulti-
mately agreed to 49 percent. The right to name charities
given to Marshall was in a sense consistent with the provision
in Mrs. Astor’s will that authorized Marshall to name the

Alex Forger

Continued on page 84



charities to receive the residuary trust on his death. As to
labeling the codicil as “First and Final,” Christensen testified
that he could not recall why the “Final” was included. He
stated that he had never used that term before. It was specu-
lated that Christensen was either putting Marshall on notice
that he would not ask Mrs. Astor to execute any more testa-
mentary instruments or indicating that her capacity to exe-
cute any additional instruments was doubtful. Supporting
that speculation was the statement made by Christensen—
after the execution of the second codicil prepared by
Whitaker—that he doubted Mrs. Astor was capable of mak-
ing a major change in her estate plan.

The first codicil was executed on December 18, 2003.
On January 4, 2004, Marshall informed Christensen that his
mother was “much more at ease” that the codicil had been
signed, but now he wanted Christensen to yield to him sole
investment authority over the residuary trust of which he was
to receive 7 percent annually. Christensen responded that he
could not abdicate his responsibility as a co-trustee with
Marshall, but would be willing to give him the lead role. This
refusal was followed by Marshall’s initiative to remove
Christensen and to eliminate the residuary trust. Marshall
drafted a memo, dated January 8, suggesting that he be made
sole executor and be given the residuary outright as he did
not want to be restricted by a trust. The memo was made
available at a meeting held by Marshall, Charlene,
Morrissey, and Whitaker over the course of two days
(January 8 and 10) to discuss drafting the second codicil.

A few days after the first codicil was signed and a few
weeks before the second codicil drafting meeting, Morrissey
telephoned Whitaker, apparently stating that Mrs. Astor was
not satisfied with the first codicil, allegedly because it was
too restrictive of Marshall’s authority. Morrissey asked
Whitaker—who did not know Mrs. Astor—to draft a new
codicil addressing this concern. Testimony at trial indicated
that Morrissey told Whitaker that Mrs. Astor was unsatisfied
with Christensen and wanted a new lawyer because
Christensen would not let her be more favorable to her son.
At the January 8 and 10 meetings with Marshall, Charlene,
and Morrissey, Whitaker presented a draft second codicil
including language giving Marshall far more authority in
managing the Anthony Marshall Fund and eliminating the
requirement that it terminate on his death. That provision
was soon discarded. A revised draft was prepared over the
course of those meetings that named Marshall as sole execu-
tor and made Marshall or his estate sole residuary legatee.
The second codicil was executed on January 12, 2004. As
discussed in Part II, no provision was made for successor or
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Brooke Astor Case
Continued from page 83

New Resource

Public Guardianship: 
In the Best Interests of
Incapacitated People?

By Pamela B. Teaster, Winsor C. Schmidt Jr., 
Erica F. Wood,* Susan A. Lawrence, 
and Marta S. Mendiondo
Praeger Publishers: 2010. 262 pp., $44.95
ISBN: 0-313-37827-4/ISBN-13: 978-0-313-37827-0 

Public Guardianship: In the Best Interests of
Incapacitated People? is intended to explain and

enhance understanding of what happens to disabled and
elderly adults when there is no
family member or friend avail-
able to step in as a caregiver or
guardian when it becomes nec-
essary. 

This book represents the
first major study on public
guardianship since the original
landmark study by Professor
Schmidt in 1981. 

Conducted by experts in
gerontology, social work, law,
public policy, and public
health, the book’s key findings
include that, although progress

has been made, guardianship programs around the country
still are hampered by limited staff and resources.

The book provides analysis of current state statutes
governing guardianship, including guardian eligibility,
investigation, due process rights, powers, costs, and moni-
toring. 

The book concludes with a variety of recommenda-
tions for improving guardianship programs, including the
authors’ Model Public Guardian Act.

Available online at: http://www.greenwood.com/cata-
log/C37827.aspx

*Erica F. Wood is the assistant director of the ABA
Commission on Law and Aging.



co-executors, although Marshall could name them by written
instrument, and no individuals were named as beneficiaries
of the residuary if Marshall did not survive Mrs. Astor.
Apparently the notion of eliminating the restrictions of the
Anthony Marshall Fund was dropped and attention turned,
instead, to focusing on the major changes the codicil made to
Mrs. Astor’s estate plan (see Part II of this interview in the
February 2010 issue of Bifocal). In any event, it was appar-
ently decided that Marshall could make grants from the Fund
to another grant-making entity in which Charlene was
involved, thus circumventing the restrictions established in
Mrs. Astor’s estate plan.

As to bequeathing her residuary to Marshall’s estate, the
prosecution emphasized the fact that this was an extraordi-
nary provision, one rarely—if ever—seen. They argued that
this was done to ensure that Marshall, if he died before his
mother, could, in effect, leave Mrs. Astor’s residuary estate
to his wife Charlene without naming her as the substitute
legatee. The prosecution claimed this plan was developed to
prevent Mrs. Astor from learning that Charlene—for whom
she had little, if any, affection—and not charity, could ulti-
mately become a major beneficiary of her estate. Either
Morrissey or Whitaker was said to have told Mrs. Astor that
Marshall, now being free of restrictions of a trust, could give
the residuary to anyone he pleased, even Charlene.
Christensen testified that it was his consistent belief that Mrs.
Astor had no wish to leave anything to Charlene except for a
few items of jewelry and clothing. The prosecutor noted that
in Mrs. Astor’s wills there never had been a designated suc-

cessor to Marshall and over many years her wills expressly
stated that he could not name a successor.

The prosecution argued that the failure to name a suc-
cessor executor in the codicil was another deliberate omis-
sion to avoid naming Charlene, relying instead on Marshall
naming Charlene and Morrissey as co-executors by written
instrument (that Mrs. Astor would not see) that Marshall
signed a few days after the codicil execution. Whitaker testi-
fied that in the drafting meetings Marshall indicated that he
would name Morrissey and Charlene as co-executors. At the
time of execution Whitaker stated that Marshall could
appoint anyone, including Morrissey, but made no mention
of Charlene. It was noted that if Marshall died before nam-
ing co-executors, the estate would be managed by a court
appointed administrator, but the parties obviously were pre-
pared to take that short-term risk rather than identify
Charlene as an executor.

It is not clear from whom Whitaker, the draftsman, was
taking instruction for the codicil. He may have been taking
instruction from Morrissey, who was thought to be coun-
sel—or, as described by the defense, a strategic advisor—to
Mrs. Astor and who was in need of co-counsel. He may also
have been taking instruction from Marshall, who purported
to speak on behalf of his mother. Similarly, it was unclear
who Whitaker’s client was. No retainer agreement or letter of
engagement had been signed. He had never spoken to, met,
or otherwise communicated with Mrs. Astor, but was aware
of the contemplated discharge of Christensen and his law
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New Resource/e-Learning Course

Senior Investor Issues—Diminished Decisional Capacity
The Financial Industry Regulatory Authority (FINRA) recently released an online training course to help employees of
securities firms identify, work with, and respond to senior investors with potential diminished—or diminishing—deci-
sional capacity. The ABA Commission on Law and Aging worked closely with FINRA, the American Psychological
Association (APA) Office on Aging, and AARP to develop the course content. Visit FINRA’s Web site for more informa-
tion or to take the course: http://www.finra.org/Industry/Education/OnlineLearning/E-learningCourses/index.htm

Course Description: Senior Investor Issues—Diminished Decisional Capacity
This course consolidates the insights and research of leading academic, medical, and legal professionals, psychologists,
and organizations on the topic of diminished decisional capacity. The course is not intended to establish a new standard of
practice or to imply new rules or regulatory requirements. Rather, it provides information that registered representatives
may find useful for identifying, working with, and responding to senior investors with potential diminished—or dimin-
ishing—decisional capacity. 
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firm, Sullivan Cromwell, which had represented Mrs. Astor
for several decades.

It was pointed out in the testimony that the participants
in the drafting meetings (Marshall, Charlene, Morrissey) all
were financially interested in causing the second codicil to
be executed. So too, it was argued, were Whitaker and his
partner, who acted as a witness to the codicil, as their firm
was to become counsel or co-counsel to Mrs. Astor, and ulti-
mately, to her estate.

Whitaker met Mrs. Astor for the first time at the sched-
uled execution of the second codicil. He was introduced to
Mrs. Astor as her new “independent counsel” and was in
attendance for about 30 minutes while Morrissey talked with
Mrs. Astor about Marshall’s unhappiness with Christensen
and his law firm. They explained the codicil and gave it to
her to read, according to the memorandum. There was no
mention of any probing as to her knowledge of her assets or
the naming of possible alternatives to executors or residuary
legatees. According to the memorandum, the recitation of the
formalities of execution followed. Morrissey prepared his
own memorandum, in which he reported a conversation that
he and Mrs. Astor engaged in following the codicil execu-
tion. She is said to have asked Morrissey “how are things
going,” which he said he knew intuitively was a reference to
troubles in the Mideast. She talked of her life in China dur-
ing the Boxer Rebellion (which actually occurred before she
was born); and thereafter she was said to have inquired as to
the price of gold. These statements attributable to her were
viewed by the prosecution as self-serving (an effort to indi-
cate evidence of capacity to make a codicil) and in some
respects incredible. Notations by Whitaker in one of the
memoranda indicated his awareness of the possibility that
the codicil would be contested.

Some while after the January 12, 2004, codicil execu-
tion, Christensen was informed that Mrs. Astor had retained
“independent counsel” and had executed a second codicil.
He protested and is alleged to have said that Mrs. Astor was
not capable of making any significant change in her estate
plan. Whitaker responded that Christensen oversaw the first
codicil a few weeks before and, thus, he must have thought
that Mrs. Astor had capacity to execute a testamentary docu-
ment. To Christensen the consequence of the first codicil was
a minor change (selection of charities). Whitaker is said to
have termed that a major change, whereas he declared that
the effect of the second codicil was consistent with Mrs.
Astor’s pattern of estate planning. However, except for the
marital trust, gifts to charity were eliminated by the second
codicil. The prosecution characterized the second codicil as

effecting a drastic change in Mrs. Astor’s estate plan, not at
all consistent with the pattern over the years.

The third codicil was prepared in March of 2004 by
Whitaker, initially in the belief that its effect was to reduce
estate taxes. He prepared the codicil without instruction from
anyone. The consequence, as explained in Part II, was to
increase executors’ commissions by some $1.6M and relieve
Marshall of bearing personally the cost of sale of the proper-
ties bequeathed to him (which he had planned to sell) and the
costs of their maintenance until sold—amounting to approx-
imately $5M which, as directed in Mrs. Astor’s will, was to
be paid out of charity’s legacy of the marital trust.

Whitaker did not supervise execution of the third codi-
cil, but instead sent the document to Morrissey with instruc-
tions on how to supervise the execution. A departure from
what likely is the more customary practice was the binding
of the four page document with two staples (which could
quite easily have been removed) rather than ribbon and seal
or some other means that would create an obstacle to tam-
pering. Moreover, the witnesses’ signature page (fourth
page) was separate from the page that Mrs. Astor was to sign
(third page), making it impossible for witnesses to be certain
that the signature they saw Mrs. Astor write on the preceding
page was indeed the same signature as appeared in the doc-
ument submitted to court as the duly executed codicil. A sub-
stitute signature page could have replaced the one they
witnessed. The Astor indictment charged—and the jury
found—that Mrs. Astor’s signature on the produced original
codicil (which was stronger in appearance than subscribed in
earlier documents) was not authentic, but instead was a
forgery subscribed by Morrissey on a substitute page.

In addition to the charges related to the codicils, there
were charges of larceny and theft directed against Marshall
relating primarily to his taking paintings from Mrs. Astor’s
house, giving himself a retroactive salary increase of $1M
(with which he purchased a yacht), and charging her for his
personal expenditures. His defense was either that his moth-
er gave her consent or that he acted as her agent pursuant to
her durable power of attorney. The jury apparently believed
that Mrs. Astor was incapable of giving consent and that if
he was relying on the power of attorney his actions consti-
tuted an abusive use.

Lori Stiegel: What can lawyers who represent older persons
or persons with diminished capacity, or the people who pur-
port to act on their behalf, learn from the Astor case?

Alex Forger: For those who would take advantage of the
elderly or any who suffer diminished mental capacity, irre-
spective of age, in order to obtain personal financial benefit,

Brooke Astor Case
Continued from page 85

Continued on page 88



Principal Participants in the Astor Case 

For a more in-depth description of each of the participants,
see part II of this interview in the February 2010 issue of
Bifocal, Journal of the ABA Commission on Law and Aging
at http://new.abanet.org/aging. 

Anthony Marshall, then age 79 or 80, was Mrs. Astor’s son
from her first marriage. Mrs. Astor had always provided very

substantial financial benefit for Mr.
Marshall in her estate planning, primari-
ly assuring him of a flow of income for
his life. Over the 30 years up to and
including her last will in 2002, Mr.
Marshall was to receive residuary trust
income for his life. This trust income was
in addition to the residuary legacies he
would receive. Before the residuary trust

was eliminated by the second codicil, he would have
received an annual payout estimated to be slightly more than
$2M. If he predeceased his mother, his estate would receive
nothing and her estate, valued at some $120M would be
given to charity. The second and third codicils in question
increased substantially the benefits Mr. Marshall would
receive from the Astor estate (approximately $54M outright)
whether or not he survived his mother. 

Francis Morrissey had befriended Mrs. Astor quite a few
years before the codicils and was known to Mr. Marshall for

many years. Mr. Morrissey escorted Mrs.
Astor to some social events, accompa-
nied her to the theater and dinners. He
contacted Warren Whitaker in December
of 2003 saying that Mrs. Astor was dis-
satisfied with her current counsel (Terry
Christensen, below) and wished to
engage someone else to revise her will.
After the second codicil Mr. Morrissey

entered into an agreement with Warren Whitaker to split
equally the estimated $3.6M legal fee in representing Mrs.
Astor’s estate upon her death. In addition he would become
an executor and share in an estimated commission of $4.8M.

Terry Christensen was a partner at the law firm of Sullivan
and Cromwell, which had represented Mrs. Astor for over 40
years. Christensen took on that client responsibility in the
early 1990s and, over time, that professional relationship
developed into a personal friendship. He drafted a number of
testamentary instruments for Mrs. Astor, as well as powers of
attorney and deeds of gifts. Christensen also represented
Marshall and testified that he was persistently pressured by

Marshall to cause Mrs. Astor to do more for him—stating his
reason for doing so was to assure that his wife Charlene, who
was considerably younger, would have sufficient resources if
he predeceased her, which in view of the wide disparity in
their ages was likely. Shortly after the execution of the sec-
ond codicil Christensen was removed as an executor and he
and his firm were replaced as counsel for Mrs. Astor and her
estate.

Warren Whitaker was a recognized expert in trust and
estate practice who, when he was asked by Morrissey to
draw up the second codicil, was a partner in the firm of Day
Berry & Howard. Whitaker responded to Morrissey, with
whom he later entered into an agreement to become co-
counsel to Mrs. Astor’s estate. In the interim, his firm would
become counsel to Marshall and to Mrs. Astor. He had nei-
ther met nor had any communication with Mrs. Astor until he
supervised the execution of her second codicil. 

Charlene Marshall was not a party to
the proceedings, but was very much a
factor in the case. There apparently was
little warmth in Mrs. Astor’s relationship
with her. In her will, Mrs. Astor gave
Mrs. Marshall a piece or two of jewelry
and two coats. Marshall’s persistence in
seeking property from his mother was
apparently for the purpose of providing
additional resources for his wife.

Brooke Astor, at the time of the events in question, was a
year or two beyond her 100th birthday.
She had been diagnosed with
Alzheimer’s disease some four or five
years earlier. It was generally agreed
that she had diminished capacity in 2003
and 2004 when documents were signed
and gifts made. For over 40 years it was
her plan to make significant bequests to
New York City charities to be in addi-
tion to the funds in her marital trust. 

Charity was not a party to the proceedings, but its interest in
the estate of Mrs. Astor was ever present, as was the testi-
mony—and her public personae—reciting the major contri-
butions she had made through her grants, in particular to
libraries, museums, and education in New York City. The
changes embraced within the second and third codicils sig-
nificantly decreased—or in one circumstance eliminated—
the charitable interest in her estate except for her marital
trust. 
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the consequences may lead to criminal prosecution and
incarceration for both the person taking advantage and his
or her lawyer. 

Compare this to a will contest in civil court, where the
consequences for the individual who acted wrongfully most
often would be simply his or her failure to achieve the sought
after benefit, even absent compromise or settlement, which
frequently is the ultimate resolution. Compare this also to the
usual effect on the individual’s lawyer, who may be shielded
from professional disciplinary action by an agreement of
confidentiality entered into as part of the settlement.

A question frequently asked about the Astor case is why
it was litigated in criminal court rather than in civil or probate
court, as is usually the situation with a will contest. The
response, of course, was that the district attorney believed the
facts presented a serious case of elder abuse, constituting
criminal activity deserving of prosecution, not only to punish
the individuals involved, but to signal that others who engage
in similar behavior may face similar consequences. Neither
social position nor advanced age or family relationship or
professional standing should provide exemption from
enforcement of the law, which must, in fact and in perception,
be applicable to all. To warrant criminal prosecution, with its
many hurdles of procedural and evidentiary matters and the
requirement of unanimity for conviction, however, a case
such as Astor could not likely be brought simply based on an
allegation of lack of testamentary capacity absent clear indi-
cators of purposeful wrongdoing, such as present here.

Another reason for criminal prosecution is that the crim-
inal court can order restitution of funds unlawfully taken. In
Astor, the court heard argument on the point—the prosecu-
tion sought in excess of $12M to be returned by Marshall—
but the court declined to act on the issue, deferring instead to
the probate court for its consideration.

A second lesson relates to practice standards applicable
to lawyers. This case points out the importance of carefully
following the customary standards to avoid any ambiguity
when questions of capacity or conflict with multiple clients
may be present.

First is the obvious: know who the client is. Many juris-
dictions now require the signing and delivery of retention
agreements or letters of engagement. This offers clarity as to
whom the lawyer owes a duty of undivided loyalty and the
exercise of independent judgment. One must be wary of
accepting and acting upon instructions from a third party—
particularly a third party with a financial interest at stake—
even if the third party holds a power of attorney or professes

to have some attorney relationship with the client. If the
client is fully capable the lawyer can readily verify instruc-
tions directly with the client.

A more difficult situation arises when the lawyer repre-
sents, simultaneously, two or more persons in the same fam-
ily—most often “intergenerational representation.” In the
Astor case both Christensen and Whitaker were in that posi-
tion. Likely so, too, Morrissey, although there was little clar-
ity as to who looked to him for counsel (notwithstanding,
that did not prevent him from being inextricably involved in
the conspiracy, according to the judge).

However, representation of multiple clients—even in
one family—is not unusual in the practice of estate, family,
or elder law. It is common for a major family asset to be held
in corporate form, partnerships, trusts or some other form of
ownership in which several members, often intergenera-
tional, have an interest. In such cases a process should be
worked out in advance as to the handling of differing inter-
ests that may evolve into conflicts, and all members should
be made aware of the possibility of conflicts developing.

Many legal commentators warn about the risks in taking
on representation of family members of different genera-
tions. Some counsel that such representation should be
avoided. If a direct conflict actually arises, the lawyer would,
of course, seek to orchestrate an acceptable resolution and, if
that failed, follow the process agreed upon in advance, per-
haps with the senior client—ordinarily the initial client. In
the worst case scenario, the lawyer might need to withdraw
entirely from the joint representation.

In Astor, it was mother and son. Christensen’s law firm
began representing the mother long before the son entered
the scene. Christensen inherited them both as clients, but
over the decades Mrs. Astor was the principal client who
would expect from Christensen loyalty and independent
judgment. When the differing interests emerged between
Marshall and Mrs. Astor as to a well-established estate plan,
Christensen stated that he sought to act as mediator. Most
lawyers would agree that was entirely proper. When
Marshall’s demands for part of the marital trust created a
serious conflict, Christensen rejected the request. He did the
same later when Marshall stated that he wanted to make all
investment decisions for the trust in which he and
Christensen were co-trustees. Knowing that Mrs. Astor had
always expected that Christensen would act in conjunction
with Marshall, Christensen declined to abdicate his fiduciary
responsibility. Ultimately he paid the price—being removed
by message delivered by the lawyer newly hired to replace
him and then by Marshall. Christensen sought to meet with
Mrs. Astor for confirmation, but was told that she was not
available. Later he received a letter that bore her signature
confirming the discharge.
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In regards to Whitaker, as with Morrissey, there was
ambiguity as to the identity of the client. Perhaps
Whitaker was co-counsel to Mrs. Astor with Morrissey
(who only gave “strategic advice,” did not draft docu-
ments, did little trust work, and had never billed Mrs.
Astor). Whitaker was also seen to be representing
Marshall—perhaps even Charlene in view of their par-
ticipation in the codicil drafting sessions. If Whitaker
were representing Mrs. Astor it would have been
because of his agreement with Morrissey, though at that
point Christensen was her counsel in estate matters. And
if Whitaker was representing Marshall, a direct conflict
was present, although he may have considered that
Marshall was giving instructions on Mrs. Astor’s behalf
or was acting as her agent pursuant to her power of attor-
ney. In any event, it was clear that Whitaker first met and
spoke to Mrs. Astor when he arrived for the signing of
her codicil as “independent counsel,” presumably suc-
ceeding Christensen and his law firm Sullivan and
Cromwell, although that fact was unbeknownst to them
at the time.

From a practice standpoint, when taking instruc-
tions from an interested third party it is possible and
advisable to avoid ambiguity by having some direct con-
tact with the client in the absence of anyone who has an
interest in the outcome. Here Morrissey, who was to
become co-counsel to the estate, as well as co-executor
upon nomination by Marshall, had a very significant
financial interest at stake. The client/attorney relation-
ship as it evolved in Astor had more complexity or
uncertainty than the typical intergenerational representa-
tion. While the intergenerational issue of mother/son
was certainly present, the existence of other parties
clouded the application of customary practice standards
of individual loyalty and exercise of independent judg-
ment by counsel.

A further factor present in the Astor case was her
acknowledged diminished capacity; this fact added
another measure of concern to the usual intergenera-
tional situation. Absent was the ability to obtain the
“informed consent” of each party as to the course of
action to be followed in the event of occurrence of con-
flict or to attempt mediation as Christensen sought to do.
While a lawyer can resign as counsel for either or both
of the parties in this situation, that is not a desirable or,
at times, appropriate action; it is far better to try to avoid
this situation in the first place.

As an element of protection for a lawyer who is
supervising the execution of testamentary documents

Assessment of Older Adults with Diminished Capacity:
A Handbook for Lawyers
While most older adults will not have impaired capacity,
some will. Obvious dementias impair decision-making

capacity—but what about older adults with
an early stage of dementia or with mild cen-
tral nervous system damage? This book offers
elder law attorneys, trusts and estates
lawyers, family lawyers, and general practi-
tioners a framework and a practical system
for addressing problems of client capacity, in
some cases with help from a clinician. $25. 

Judicial Determination of Capacity of Older Adults in
Guardianship Proceedings
A user-friendly handbook written especially for judges, it

provides a quick guide to the “six pillars of
capacity assessment,” essential to a full and
accurate assessment of capacity; a practical
explanation of the “five key steps in judicial
determination of capacity”; and links to
expanded information, work sheets, model
forms, and fact sheets available online at no
charge. $25

Assessment of Older Adults with Diminished Capacity:
A Handbook for Psychologists
This handbook is designed for psychologists evaluating
civil capacities of older adults. The specific goal of this
handbook is to review psychological assessment of six

civil capacities of particular importance to
older adults, namely, medical consent capac-
ity, sexual consent capacity, financial capaci-
ty, testamentary capacity, capacity to drive,
and capacity to live independently. Relevant
literature, suggestions for assessment tools,
and case examples are provided throughout.
$25. 

Own these ultimate references on capacity
assessment of older adults—for lawyers,
judges, and psychologists. Each book in the
series was developed by experts at the 
ABA Commission on Law and Aging and the
American Psychological Association.

Purchase online from the ABA Web
store at http://www.abanet.org/abastore/ Continued on page 90
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involving a client of diminished capacity, some would sug-
gest videotaping the ceremony. Lawyers need to understand,
however, that a videotape made without sound may not sup-
port a claim that the client had capacity to execute the docu-
ments, as one cannot assess mental capacity by appearance
alone, particularly when a client has Alzheimer’s disease and
may have developed good coping skills or may have had
help in dressing. 

The presence of the client’s physician when the docu-
ments are signed is another route to follow. In Astor, her neu-
rologist cast doubt on her ability to comprehend any
significant transaction. At trial, many instances were recited
of her inability to perform simple tasks, recall events, or rec-
ognize close friends. But the neurologist’s opinion was dis-
missed by the defense attorneys, who argued that he was not
present at the codicil signing and Mrs. Astor likely could
have had a lucid period at that time and been considered
legally capable of signing the codicil.

In many cases in which diminished capacity is an issue,
the lawyer will have some history with the client and be in
the best position to make a determination of whether the
client has sufficient capacity under applicable law to execute
a testamentary document. The traditional standard relates to
the client’s ability to understand the nature and extent of her
property, the natural objects of her bounty, and the conse-
quences of executing the will or codicil. More than reciting
the usual statutory requirements (acknowledging the will,
asking witnesses to sign, etc.), the lawyer should probe the
client’s understanding of property and beneficiaries. Does
she know, in general terms, what her property interests are
and have a reasonable understanding of its value? Does she
wish to leave her estate to X alone or are there any others she
wishes to remember? What if X does not survive her? Who
should receive some part or all? Does she recognize that the
instrument represents a change of her estate plan and to what
extent? If her named executor does not survive, who should
be the successor? Unless satisfied with the answers, it may
be the wiser course for the lawyer not to proceed with super-
vising the execution.

A further issue that lawyers, on occasion, face is the
denial of access to the client by family members, particular-
ly after a change in lawyers has been made. This happened
to Christensen after being informed by Whitaker that he had
been replaced. Christensen expressed doubt that Mrs. Astor
could have knowingly changed counsel and executed the
second codicil, but beyond that his options were very limit-
ed. Perhaps a guardianship proceeding could be initiated

Brooke Astor Case
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(preferably by a relative, as was the case in Astor) if thought
necessary to protect either the person or property of the indi-
vidual. That is obviously a difficult choice that could damage
the client, as well as give rise to a misunderstanding of the
lawyer’s motive. New York law provides an alternative
where the lawyer has been removed as an executor; the
lawyer can await probate and if the court is satisfied that a
question exists as to the validity of the will and the
lawyer/executor has information that would be helpful to the
court, the filing of an objection can be authorized.

Another lesson that can be learned from this case relates
to counseling clients about and drafting durable powers of
attorney and, when the opportunity presents itself as it may in
situations of intergenerational representation, to counseling
the agent under the power of attorney about the appropriate
exercise of the authority given to him or her by the principal.

Marshall was his mother’s agent under a durable power
executed well before there was concern as to her capacity.
Under New York law—and likely in all jurisdictions—the
agent is deemed a fiduciary and must act in accord with prin-
ciples applicable to those in a position of trust. In other
words, the agent must be loyal, accountable, and act only in
the principal’s best interest. Under New York’s civil law gift-
ing to oneself is subject to strict scrutiny and must bear some
relationship to the principal’s past pattern of giving before
any question of capacity had arisen. The typical power of
attorney allows the agent to make modest gifts to himself or
herself, often consistent with Federal gift tax exclusions
absent any other preexisting pattern. Marshall, in apparent
exercise of his mother’s power of attorney, took tangibles—
mostly art—from Mrs. Astor’s apartment and charged her
with many of his personal expenses. This gave rise to sever-
al charges of larceny and theft, of which he was convicted.
And, of course, under the power of attorney testamentary
instruments cannot be executed by the agent professing
authority to act on behalf of the principal. In order to ensure
that the principal is fully cognizant of the agent’s authority
and the agent’s ability to make gifts to himself or herself,
New York law has recently been amended to require consid-
erably more documentation and authentication of any power
and to require a detailed special rider to authorize any major
gift.

Lori Stiegel:Is there anything else you’d like to say in con-
clusion?

Alex Forger: As the population ages and increasing numbers
of the profession engage in representation of the elderly, there
will likely be some lawyers who will either be unmindful of
possible pitfalls of representing intergenerational clients or
persons with diminished capacity. Some lawyers will be



asked by third parties to give advice or draft documents that
may prove not to be in the client’s actual best interest. Those
who purposely seek personal gain at the client’s expense
should and likely will face disciplinary action and possibly
criminal prosecution as a result. One beneficial consequence
of the Astor case, amid the unfortunate airing of a family
tragedy, is the raised awareness of elder abuse and the recog-
nition that it has dimensions beyond the more readily identi-
fiable physical mistreatment. To the credit of the Manhattan
district attorneys office through the leadership of Assistant
District Attorney Joel Seidmann, the senior trial lawyer, and
of Elizabeth Loewy, the assistant district attorney overseeing
the elder abuse unit, this dimension of elder abuse and its
prosecution has now been established.

Even those lawyers whose motives and actions are
intended to serve only their clients’ best interests need to
exercise a degree of caution in the dynamic of family con-
flicts that could give rise to unintended consequences and
misimpressions of their actions. One must always be mindful
of who the client is and must give him or her undivided loy-
alty and judgment, independent from the pressures and
desires of others.

For more information about elder abuse, including power
of attorney abuse, visit the ABA Commission’s elder
abuse Web page at www.abanety.org/aging. 
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In the News

On April 15 President Obama issued a Presidential
Memorandum to the Department of Health and Human
Services (HHS) entitled Respecting the Rights of
Hospital Patients to Receive Visitors and to
Designate Surrogate Decision Makers for Medical
Emergencies.

The memorandum ensures that patients can receive
compassionate care and equal treatment during their
hospital stays regardless of whether the visitors are
legally related to the patient, which includes same-sex
partners and widows and widowers with no
children.Access the entire Presidential Memorandum
from the official Web page of the White House at:
http://www.whitehouse.gov/.
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In addition, the rights of and the services to the elderly
in Israel are complicated. There are several government
agencies that provide benefits under legal mandates and the
rules change often.

One of the main reasons that there was no field of elder
law a generation ago was that there were fewer elders.2 In
Israel, in 1955, only 4.8 percent of the population was above
the age of 65, and the life expectancy was age 69 for men and
age 72 for women.3 Now the age 65+ group in Israel is 10
percent of the population. By the year 2030 the population of
people age 65+ is estimated to be 14 percent of the general
population.4

Moreover, the elderly in Israel are living longer. The
current life expectancy from birth for men is 79 years and for
women 82 years.5 The more interesting fact is that the elder-
ly population is itself aging. The age 80+ elderly were 14
percent of the older population in the year 1980. That num-
ber doubled to 27 percent in 2007.6

Similarly, in the U.S. in 2008 those aged 65+ were 13
percent of the general population. The Baby Boomers, who
were born between the years 1946-1964, will start to reach
the age of 65 in 2010. Therefore, the age 65+ group will
grow to 20 percent of the population in 2030.7 Also, current-
ly the average life expectancy in the U.S. is age 78.8

Clearly, Israeli and American societies are aging. As the
elderly live longer, they will need more money, more health
care, and more social supports in order to live with dignity.9
In focusing on advocacy for a better life, in both Israel and
in the U.S., elder law confronts several issues. In Israel, the
most frequent legal issues are: poverty and social security in
old age, access to free long-term care, and older persons’
rights to work.10 In addition, more far reaching issues are the
support of informal caregivers who take care of the elderly
and holocaust survivors’ rights. 

In the U.S., according to the Informational Report to the
House of Delegates of the ABA Commission on Law and
Aging, the Commission’s work in 2008 focused on: social
security, capacity and guardianship, elder abuse, health deci-
sions, health care, and housing.11

Non-Governmental Organizations

In many respects, the establishment of elder law in Israel is
the story of one man—Dr. Israel Doron.12 Dr. Doron is the
first attorney in Israel to practice elder law and recognize the
practice as such. Dr. Doron attended the Washington College
of Law at American University in Washington. During his
studies he was introduced to the Legal Counsel for the
Elderly Program of AARP and decided to establish an elder

International 

Can the Development of Elder
Law in the U.S. Work As a 
Model for the Israeli System?

By Carmit Shay

Once in a while I meet a member of the family or a friend
from the past. Sometimes they ask me, “What do you do

for a living”? I answer, “I am an attorney,” and add “an elder
law attorney.” After a second
or two of silence, they say,
“Well, the ‘attorney’ part is
good, but what is ‘elder law?’
Couldn’t you find a job in the
usual practices of law?” 

I have been an elder law
attorney for the last four years,
ever since I graduated from law
school. I work as a legal advis-
er in the NGO (non-govern-
mental organization) Law in
the Service of the Elderly
(LSE). You can count on one

hand the number of elder law attorneys in Israel, and most of
them work for NGOs. There are attorneys who provide legal
services to the elderly, but they do not consider themselves
elder law attorneys. 

In this article, I will explore the development of the elder
law practice in Israel. I will examine the non-governmental
organization and private sector activities in that practice, and
the Israeli bar association committees and programs. Finally,
I will consider whether the development of elder law practice
in the U.S. can work as a model for the Israeli system.

Need for Elder Law Practice in Israel

The reasons for the emergence of elder law as a practice area,
in general, are similar in Israel and in the U.S.—demograph-
ic growth in the number of the elderly, the increase in life
expectancy, and the need for advocacy to maintain or
improve the quality of life.1

Carmit Shay is an Israeli elder law attorney. She currently is
an LL.M. student at American University Washington College
of Law in Washington.
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law practice in Israel. Today, Dr. Doron is a professor at the
University of Haifa (Israel), head of the Israeli
Gerontological Society,13 and the head of LSE. His academ-
ic and advocacy work have developed the fledgling field of
elder law in Israel. 

In 2002, Dr. Doron established the LSE together with
other human rights attorneys and social workers.14 This orga-
nization was the first NGO in Israel that promoted the rights
of older persons, as a group, using legal advocacy tools. Until
then, there were other organizations that provided social,
health, and legal services to the elderly. However, none of
them used large-scale impact advocacy to bring about gener-
al change. For example, Yad Riva was established in 1984.15

Yad Riva’s mission is to provide accessible legal services to
the elderly in Israel. In the first years, their services were
available only in Jerusalem. Now their services are available
nation-wide in 20 cities in Israel. The organization does not
advocate or handle other large-scale issues. The services are
provided by volunteer attorneys (none of the volunteers are
elder law attorneys) supported by a small staff. 

In contrast, the LSE founders wished to improve the
rights of the elderly through large-scale legal advocacy.16

The work of LSE covers a large spectrum of elder legal
rights. The core work focuses on bringing lawsuits to the
Supreme Court and other courts in Israel. The LSE is not a
services association. “One-on-one” counseling is not its goal.
Instead, LSE identifies systematic legal problems and uses
those cases to change policy, law, or the legal situation of the
majority of older persons in Israel. 

For example, LSE filed lawsuits addressing age discrim-
ination in paid and volunteer employment. In other cases,
LSE filed lawsuits against policies promulgated by the min-
ister of health and the Social Security institute. The principle
is simple: to use one man or woman’s story in order to effect
a change for all the elderly in Israel. 

Another aspect of the work of LSE is to empower the
elderly through education. It raises public awareness of elder
rights and fights against ageism. Each year LSE staff speak
to thousands of older persons, caregivers, and professionals.
They also write and publish guides and notebooks on popu-
lar legal topics, such as legal planning. Its guide, Looking
Forward—Legal Planning for Old Age, provides simple
explanations of planning tools for different legal aspects of
life, such as health care decisions, family relationships, long-
term care, and death. Finally, LSE provides a Web site that
has information about legal issues and the rights of the elder-
ly.
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Although LSE is not a conventional service organiza-
tion, it nevertheless has direct contact with the elderly. It has
a toll-free number that enables callers to get information
about elder rights. In addition, individuals also can direct
questions to LSE through the Web site and receive names and
addresses of additional organizations that provide legal assis-
tance. 

Whilst LSE does ground-breaking work, the recognition
of elder law or elder rights in Israel has been slow. First, the
media is not always willing to publish articles about the cases
or other work of LSE, as they do not consider these “attrac-
tive” issues. Second, limited resources affect the ability of
LSE to do more cases and projects. Nevertheless, after seven
years in operation, LSE has clearly made some progress in
establishing the practice of elder law. It was the first organi-
zation to bring elder issues to the Supreme Court in Israel
against ageism. The courts in Israel accept LSE amicus curia
briefs in many cases, acknowledging their expertise in rights
and elder law.17 Also, the public is increasingly more aware
of the existence of LSE and elder law. 

Another important advocacy organization is Ken
Lazaken, an NGO that was established in 2004 by a group of
retirees. This organization focuses on advocating at the
Knesset (the Israeli parliament) to promote legislation to
improve the rights of the elderly. In the last two years, the
organization began initiating lawsuits in the Supreme Court
of Israel on elder issues.18

Today, LSE, Yad Riva, and Ken Lazaken cooperate as a
coalition for public advocacy, legislative advocacy, and in
lawsuits. 

In summary, the current practice of elder law in Israel is
dominated by NGOs. Each organization is driven by a small
staff that has knowledge of elder rights and services in Israel.
The organizations are non-profit and usually do not get finan-
cial support from the state. Because of the lack of resources,
the organizations can not provide sufficient legal services for
all the elderly in Israel. Moreover, two of the organizations
profiled here—Ken Lazaken and LSE—do not pursue indi-
vidual legal services as their primary goal. Thus, the NGOs
will not be the answer for the growing demand for legal ser-
vices in Israel. 

Private Sector Serving Elder Clients

Currently in Israel, there is no private sector of attorneys who
practice elder law. There are, indeed, attorneys who serve
elder clients, among others, with respect to issues such as
wills, contracts, torts, social security benefits, and other mat-
ters. However, few have special expertise beyond general
practice skills. This could change in the face of Israel’s grow-
ing elderly population. Also, because the number of attorneys

in Israel is growing it will likely lead some to specialize in a
new practice area. 

It is also reasonable to expect that the demographic
growth of the elderly will lead attorneys to handle elder law
issues by necessity, because they will have more elder
clients.19 But, the question arises as to why the elderly need
a separate area of practice? Why can’t the “normal” Israeli
attorney serve the elder client sufficiently? The following
example might help answer those questions.

In Israel, an elder client comes to an attorney to make a
will. The elder also says that he wants to make sure that, in
the event he becomes disabled, he wants to stay only at home.
An attorney who is not familiar with the legal tools for such
planning probably will not be able to give the client’s wish a
legal guaranty. 

Charles P. Sabatino, director of the ABA Commission
on Law and Aging, suggests a definition for elder law, based
on the underlying values it promotes.20 The values are qual-
ity of life, dignity and autonomy. Those values are important
to every adult, but they become especially threatened in old
age.21 Mr. Sabatino suggests that “elder law integrates legal
planning into the larger picture of planning needs.”22 The
client’s broader goals with respect to financial security, hous-
ing, health and long-term care, and personal autonomy all
have special legal dimensions that are not obvious to the
client, or to the average lawyer.23 Thus, the attorney needs to
know all the legal options to promote the wishes and plans of
an elder client. If the attorney practices only conventional
estate planning, he or she might not be familiar with legal
tools such as advanced directives or durable powers of attor-
ney, or, even if aware, may not appreciate the client education
and drafting skills that are necessary in order to optimize the
use of these tools. 

Continuing with the example above, what should the
lawyer do if the client says that lately he forgets to turn off
the oven and he is very lonely? Such a remark should lead to
discussion about the client’s overall health. A knowledgeable
elder law attorney will give the client full information about
geriatric doctors and local social services. Thus, attorneys in
Israel who provide services to elder clients must have not
only conventional legal skills and the knowledge, but also
knowledge about social and health issues of the elderly and
the supportive services available to their clients.24

In the United States, the National Academy of Elder Law
Attorneys (NAELA) recommends specific qualifications of
elder law attorneys in its Aspirational Standards for the
Practice of Elder Law. Part D of the Standards addresses
“Competent Legal Representation,”25 stating that the elder
law attorney ideally practices in a “holistic manner” by
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involving “other professionals, support groups, and aging
network resources.”26

The standards add that elder law attorneys, ideally, pos-
sess non-legal knowledge about the field of aging, such as the
physical, cognitive, psycho-social, health, and public policy
issues of aging.27

The NAELA standards could inform the basic standards
for elder law attorneys in Israel so that their elderly clients
receive the most competent and holistic services. 

The individual practice of elder law in the U.S. has
evolved further into a holistic law firm model. Today, some
elder law firms provide multidisciplinary services so clients
can find “all they need in one place.”28 Those services
include: “care management services, financial management
services, and other assistance.”29 For those services the law
firm employs staff of multiple professions, including care
managers, social workers, nurses, and financial managers.
This kind of law firm cannot exist in Israel presently because
of ethics prohibitions. For example, in Israel, bar association
rules prohibit attorneys from sharing firms or even offices
with non-attorneys. Likewise in the U.S., the attorney cannot
recommend a doctor or other professional if the attorney will
receive or share in profits from that professional.30

Another pragmatic reason for establishing a private prac-
tice concentration in elder law in Israel arises from changes
in the legal profession itself. In both the U.S. and in Israel,
there is an increase in the number of lawyers.31 Not surpris-
ingly, lawyers are looking to find new ways to earn a liv-
ing.32 In 1990 there were 720,000 lawyers in the U.S.33 and
the number increased to 1,180,368 by the year 2009.34 That
amounts to one lawyer for every 260 people.35 Those num-
bers force attorneys to find new ways to survive.36 Many
attorneys adapted by looking for unique and new fields of
practice.37 In Israel the number of the attorneys among the
general population is equally high and will probably keep
growing. For example, in 1990 there were 10,697 attorneys
in Israel. In 2009 there were 40,469 attorneys, which
amounts to one attorney for every 183 people.38

Those numbers put considerable pressure on attorneys to
look for new practice niches. The growth of the elderly pop-
ulation, on one hand, and the growth of the number of attor-
neys fuels a mutual attraction. 

Law in the Service of the Elderly has worked to promote
the elder law practice among the private bar through presen-
tations at conferences and in articles in bar journals about the
practice and its future. For example, LSE organized a confer-
ence, co-sponsored by the bar association, about elder law as

a new field of practice. In addition, LSE works to show attor-
neys that the practice of elder law provides an opportunity to
do well by doing good. Legal planning tools for the elderly
are especially promoted—so far, without significant results. 

Role of the Israeli Bar Association

The Israel Bar Association does not have a bar committee or
section on elder law.39 In the U.S., the majority of state bars
have elder law sections and the American Bar Association
has had a Commission on Law and Aging for more than 30
years. In Israel the time may not yet be ripe to establish an
elder law commission or section. However, the Israeli bar
association has the power and the resources to begin promot-
ing the practice. The bar could identify attorneys who serve
elder clients in aging issues. It is likely that attorneys are
doing similar work for older clients, but do not call them-
selves elder law attorneys, as was once the case in the U.S. In
1984, the ABA held a program under the title “Doing Well by
Doing Good.”40 The five attorneys who comprised the panel
for the program were surprised to know that they did similar
work with the elderly, although no one called it elder law at
the time.41

Today the closest practice to elder law in Israel is family
law. This practice deals with matters in the family court, such
as divorce, child custody, guardianships, and wills.

It would be enlightening for the bar to survey all of the
family law attorneys in Israel about the amount and kind of
services they give to the elder clients. The survey could iden-
tify the family attorneys’ knowledge and skills in legal plan-
ning for elder clients. Such a survey would provide valuable
data about actual practice. After analyzing the answers, the
bar could develop programs to assist in establishing elder law
practices. Programs could include conferences, education
and training seminars, and the publishing of elder law articles
in bar journals. 

The bar in Israel has a vital interest in encouraging its
members to learn about developments in the legal profession.
Moreover, if there is a de facto elder law practice without a
designation, it is part of the mission of the bar to improve the
skills of those attorneys. 

To date, the bar has already sponsored two elder law
seminars for the attorneys in Haifa, taught by LSE.
Therefore, with a little encouragement, the Israeli bar may be
willing to expand such projects. 

Conclusion 

Elder law in Israel is still developing. It has taken root in
NGOs that advocate on behalf of the elderly and provide
some legal services. However, the development of the elder
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law practice is far behind the need. While a few NGOs pro-
vide some legal counsel to thousands of elder clients, the
number of clients is sure to increase in the future. 

The legal profession will have to respond. A thoughtful,
affirmative response is needed from the Israeli bar associa-
tion. It has the mandate, the funds, and the potential interest
to act. 

Support for elder law as a new practice area will be a
“win-win“ situation. Attorneys in Israel will have new pro-
fessional opportunities and older persons in Israel will have
trained advocates to protect their rights. 
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Free—Health Law Section Podcast Series

Five Big Myths of Advance Care Planning and 
How to Stay Anchored in Reality

Sponsored by the ABA Health Law Section, the Senior Lawyers
Division, and the Commission on Law and Aging 

This program, which aired live on 4/13/10, addresses the five biggest myths that
plague advance care planning and how to steer clear of them and make advance
care planning more effective.

Myths:
People should use their state’s official advance directive form(s). 
Your advance directive should include as specific instructions as
possible. 
Advance Directives are legally binding so doctors have to follow them. 
Doing everything possible for dad means keeping dad alive at all costs. 
A written advance directive is better than talk. 

Since the mid-1970s, health care advance directives have become the central
legal tool to make sure one’s health care wishes are known in a formal way and,
it is hoped, followed. However, clinical realities and the medical-social sciences
literature over the last 30 years cast doubt on the effectiveness of advance direc-
tives. The reality is that directives are just a part of a process of advance care
planning that requires more than just a form and a signature. Sometimes forms
get in the way.

Panelists:
Richard Payne, MD, Professor of Medicine and Divinity, Esther
Colliflower Director, Duke Institute on Care at the End of Life, Duke
University Divinity School 
Charles P. Sabatino, J.D., Director of the American Bar
Association’s Commission on Law and Aging 

To download the podcasts, visit the Web page of the ABA Health Law Section
at: http://www.abanet.org/health/podcasts/podcast0410_advance_dir.html
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Elderbar and Collaborate—and dis-
tributes a bimonthly e-journal Bifocal. 

Find up-to-date and practical
information on the Commission’s
publications Web page, which offers
an extensive catalog of professional
and consumer resources on a wide
range of issues of concern to elder law
practitioners, advocates, and older
persons. 

See how the ABA Commission
can help you. Visit us online at:

www.abanet.org/aging
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ensure their access to the legal system and educate
lawyers, policy makers, professionals and the
public about the legal issues affecting older peo-
ple.
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grateful for every donation it receives, including
memorial donations, tribute donations, and contri-
butions from members and friends.

As a 501(c)(3), non-profit organization, all dona-
tions are tax deductible.

Ways You Can Help

1. Write a check to the ABA Fund for Justice and
Education and designate the Commission on Law
and Aging as the donee. Mail to:

ABA Commission on Law and Aging
740 15th St., N.W.
Washington, DC 20005

2. Donate online at the ABA’s Fund for Justice
and Education Online Contribution form (and
designate the Commission on Law and Aging for
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Campaign for Better Care Launches
Multiyear Initiative to Improve
Health Care for Elders

The Campaign for Better Care is a growing coalition of patients,
caregivers, advocates and concerned citizens who are working
to improve health care for older patients with multiple health
problems and their family caregivers. 

Run by the National Partnership for Women & Families,
Community Catalyst, and the National Health Law
Program, the multi-year initiative will focus on improving
health care quality, coordination, and communication. 

In March, the campaign commissioned a national survey of
Americans age 50 or older, conducted by Lake Research
Partners. The survey revealed that three out of four respondents
(74 percent) have wished that their doctors talked and shared
information with each other. Millions have experienced prob-
lems related to a lack of communication and coordination.
Other findings:

40 percent of people who take five or more
medications, and one in three people age 50 or older,
say their doctors do not talk to them about potential
interactions with other drugs or over-the-counter
medications when prescribing new medications. 
36 percent of heavy users of the health care system,
and 20 percent of people age 50 or older, say they
have received conflicting information from different
doctors.
One in eight (13 percent) respondents has had to
redo a test or procedure because the doctor or
hospital did not have the earlier results.
Three-quarters of heavy users of the health care
system (76 percent) have left a doctor’s office or
hospital confused about what to do at home.

One of the Campaign’s key goals is to build a consumer
movement of and for older adults and individuals with multiple
chronic conditions to advocate for the comprehensive, coordi-
nated, patient- and family-centered care they need and deserve.

Check out the new campaign Web site at
www.CampaignforBetterCare.org to learn more about the
campaign, its partners, and how to get involved!
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