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TO THE HONORABLE ELENA KAGAN, ASSOCIATE JUSTICE OF THE SUPREME COURT 

OF THE UNITED STATES AND CIRCUIT JUSTICE FOR THE SIXTH CIRCUIT: 

Ohio Secretary of State Jon Husted and Ohio Attorney General Michael 

DeWine (“Ohio” or “State”) respectfully seek to stay the injunction issued below, 

which adds days to Ohio’s early-voting calendar starting September 30, even though 

Ohio’s voting options for the November election are among the Nation’s most 

expansive.  The injunction is wrong in finding that the Constitution and Section 2 of 

the Voting Rights Act require this change, and inequitable in making the change so 

late.   

INTRODUCTION 

Ohio is a national leader in making voting easy.  It offers early in-person 

voting (“early voting”) at boards of election on 22 of 28 days before Election Day.  

Doc.41-3, Trende Decl., PageID#1019.  In New York, New Jersey, Pennsylvania, 

Virginia, and some 13 other States, by comparison, early voting is available only on 

one day—Election Day.  Id.  Among all States, the median number of early-voting 

days is 11.  Id., PageID#1024.  Ohio is open for early voting on two Saturdays and 

one Sunday.  Doc.61-13, Directive 2014-17, PageID#2933-34.  Twenty-eight States 

offer no early voting on weekends; only nine offer early voting on a Sunday.  Doc.41-

3, Trende Decl., PageID#1025.  All told, Ohio offers more early-voting options than 

41 other States and the District of Columbia.  Id., PageID#1022, 1024.   

While Ohio remains at the forefront of the early-voting expansion, the district 

court in this case held that the Constitution and Section 2 of the Voting Rights Act 

require much more.  On September 4, it entered an injunction ordering Ohio: (1) to 
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allow for same-day voting and registration; (2) to allow early voting for 35 days 

rather than 28; (3) to add another Sunday of early voting; (4) to include more early-

voting hours past 5 p.m.; (5) to permit boards of election in Ohio’s 88 counties to set 

non-uniform hours above its floor; and (6) to consider new legislation “consistent” 

with the order.  See Doc.72, Order, PageID#5917-18.  At all stages, Ohio has sought 

to stay this injunction.  It sought a stay in the district court, but was rebuffed.  A 

Sixth Circuit panel initially denied a stay and then affirmed the merits on 

September 24.  Panel Op. 14-46.  While Ohio filed for en banc review that same day, 

it respectfully files this stay now to give this Court time to review the request.   

Turning to the stay factors, the Court would grant review of this case because 

similar suits are percolating throughout the country with conflicting outcomes.  

Ironically, it might be the fact that Ohio offers one of the most expansive early-

voting schedules that has led it to reach this Court first.  But circuit courts have 

fast-tracked other challenges.  In the Seventh, a district court enjoined Wisconsin’s 

voter-identification law based on the same types of claims.  Frank v. Walker, __ 

F. Supp. 2d __, 2014 WL 1775432, at *34 (E.D. Wis. April 29, 2014).  A Seventh 

Circuit panel stayed that injunction (a stay whose result is inconsistent with the 

panel decision).  Frank v. Walker, 2014 WL 4494153, at *1 (7th Cir. Sept. 12, 2014).  

The plaintiffs petitioned for en banc review.  In the Fourth, a district court rejected 

a similar request that would have required North Carolina to permit same-day 

registration and voting and additional early-voting days.  See N.C. State Conference 
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of the NAACP v. McCrory, 997 F. Supp. 2d 322, 344-65, 370-75 (M.D.N.C. 2014).  

The plaintiffs appealed, and the Fourth Circuit heard arguments on September 25.   

In addition to finding this case cert-worthy, the Court would reverse the 

constitutional and statutory analysis underlying the injunction.  As for the 

Constitution, the injunction upends settled equal-protection precedent by declaring 

a neutral regulation facially invalid based on its racially disparate impact—without 

a finding of discriminatory intent.  The injunction thus treats the Constitution’s 

implicit “right to vote” as requiring greater scrutiny of neutral voting laws for their 

racial impacts than the explicit provision that bans racial voting discrimination—

the Fifteenth Amendment.  Whether or not express race-based decisionmaking in 

the voting context would survive constitutional scrutiny, cf. Miller v. Johnson, 515 

U.S. 900, 913 (1995), it surely does not violate the Constitution for a State to adopt 

a neutral voting regulation in a race-neutral way, cf. Schuette v. Coal. to Defend 

Affirmative Action, 134 S. Ct. 1623, 1638 (2014) (Kennedy, J., op.).   

As for Section 2, the injunction can only be explained in one of two equally 

misguided ways.  On one hand, if the injunction followed this Court’s cases, it would 

have compared Ohio’s present early-voting schedule (if anything) to the early-voting 

schedule that “ought to be” in the abstract.  Reno v. Bossier Parish Sch. Bd., 528 

U.S. 320, 334 (2000).  But a finding that Ohio violated that “should be” standard 

calls into question both the 41 other state schedules that are less generous than 

Ohio’s, and the Nation’s historic practice of voting only on an Election Day.  On the 

other hand, if the injunction sidestepped these results by measuring Ohio’s present 
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schedule against its previous one, it applied Section 2 as if it were Section 5.  But 

this Court has repeatedly said that Section 2 does not subject a State’s voting 

changes to federal review, and that such old-to-new comparisons are reserved for 

Section 5.  See Holder v. Hall, 512 U.S. 874, 884 (1994) (Kennedy, J., op.).  The 

injunction thus interprets Section 2 to require intrusive retrogression rules for all 

50 States less than two years after this Court struck down Section 5’s retrogression 

rules for certain covered States.  Shelby County v. Holder, 133 S. Ct. 2612 (2013).   

In sum, Ohio respectfully asks that the federal courts permit it to implement 

the early-voting schedule its democratically elected representatives chose and for 

which its voters and elections officials have prepared for over six months.   

JURISDICTION 

This Court has jurisdiction to enter a stay of the district court’s injunction or 

to grant certiorari and vacate the injunction.  Certiorari may issue to review a case 

“before or after” judgment.  See 28 U.S.C. §§ 1254(1), 2101(e).  And the Court may 

stay the judgment in any case where that judgment would be subject to certiorari 

review.  28 U.S.C. § 2101(f).  The Sixth Circuit had interlocutory jurisdiction over 

the district court’s injunction.  See 28 U.S.C. §§ 1292(a)(1), 1331.   

STATEMENT 

A. Ohio Introduced Early Absentee Voting After The 2004 Election 
And Has Repeatedly Modified The Procedures Since Then.   

Historically, Ohioans could vote absentee only if they fell into a covered 

category.  Ohio Rev. Code § 3509.02(A)(1)-(8) (2004).  A five-day overlap existed 
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between when absentee ballots were available (35 days before the election) and 

when registration ended (30 days before it).  See id. § 3509.01; 3503.06 (2004).   

In 2005, Ohio changed its laws to permit universal early absentee voting for 

all voters.  Doc.41-7, 2005 Ohio Laws File 40, PageID#1135-42.  Ohio’s 88 boards of 

elections set their own times during which voters could cast early absentee ballots 

in person (as opposed to by mail).  Doc.41-9, Damschroder Decl., PageID#1169.  This 

non-uniform policy continued in 2008 and 2010.  Id.  Most counties allowed voters to 

cast early in-person ballots only during business hours and for four hours on the 

Saturday before the election.  Id.  To eliminate this “patchwork of policies” for the 

2012 election, Ohio’s Secretary of State set uniform statewide hours for early in-

person absentee voting.  Doc.41-13, Directive 2012-35, PageID#1233-35.   

In 2013, the Ohio Association of Elections Officials (“OAEO”), a bipartisan 

organization representing Ohio’s boards of elections, recommended two changes:  

(1) eliminating the week of overlapping registration and absentee voting, and 

(2) setting a new schedule for all Ohio counties with uniform times for early voting.  

Doc.41-19, OAEO Rep., PageID#1258-59.  Ohio adopted these changes.  The 

legislature passed a statute (the “Statute”) changing the start of Ohio’s early voting 

so that it began the first day after the close of the registration.  See Ohio Rev. Code 

§ 3509.01(B)(2)-(3).  The same month, the Secretary established uniform times for 

early in-person absentee voting.  Doc.41-16, Directive 2014-06, PageID#1245-47.  In 

June, to comply with the constitutional ruling in Obama for America v. Husted, 

2014 WL 2611316 (S.D. Ohio June 11, 2014), the Secretary issued a revised 
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directive (the “Directive”) including additional days closer to Election Day for early 

in-person voting.  Doc.41-22, Directive 2014-17, PageID#1281-83. 

B. Plaintiffs Sued In May, Waited Two Months To Seek An 
Injunction, And Obtained That Relief In September.  

Plaintiffs—the Ohio State Conference for the National Association for the 

Advancement of Colored People, League of Women Voters of Ohio, Bethel African 

Methodist Episcopal Church, Omega Baptist Church, College Hill Community 

Church Presbyterian, U.S.A., A Philip Randolph Institute, and Darryl Fairchild—

sued on May 1, 2014, over two months after Ohio’s early-voting calendar was set.  

They alleged violations of the Equal Protection Clause and of Section 2.  Doc.1, 

Compl., PageID#29-32.  Plaintiffs waited two months more to seek an injunction 

replacing Ohio’s voting calendar with a court-ordered calendar starting a week 

earlier and adding Sunday and evening hours.  Doc.17, Motion, PageID#92-153. 

The court found that Plaintiffs likely would succeed on both claims.  For 

equal protection, it measured the impact of Ohio’s changes on African-American, 

low-income, and homeless voters.  Id., PageID#5896-97.  The court conceded that 

the changes might not “actually reduce voter turnout,” but said that “a reduction in 

the total time available” for early voting “will burden those groups that use” it, and 

that the burden was “significant although not severe.”  Id., PageID#5897-5900.  It 

found that mail-in voting “ameliorates” the burden, but not enough, because 

“African-Americans, lower-income individuals, and the homeless are distrustful of 

the mail and/or voting by mail or would prefer to vote in person for unrelated 

reasons.”  Id., PageID#5901.  The court rejected all justifications for the schedule, 
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acknowledging the costs of extra hours, but concluding that “nothing in the record 

establish[es] what the total cost” is statewide or that these costs could not be 

“managed.”  Id., PageID#5905. 

For Section 2, the court focused on “a comparison between past and current” 

early-voting schedules under the “totality of the circumstances.”  Id., PageID#5909.  

It again noted “that individual voters may simply choose to vote at other times” 

with turnout unaffected, but said that Section 2 “is not necessarily about voter 

turnout but about opportunity to participate in the political process compared to 

other groups.”  Id., PageID#5914.   

The court analyzed the equitable factors in a few sentences.  It dismissed the 

counties’ costs as not “unmanageable,” and ignored the presumption against last-

minute election changes.  Id., PageID#5915.   

Turning to the remedy, the court ordered early voting to start on September 

30—35, not 28—days before Election Day.  Id., PageID#5917.  It ordered evening 

hours in certain weeks and voting on Sunday, October 26.  Id., PageID#5918.  The 

court next ordered the Secretary of State to abandon uniformity, prohibiting him 

from “preventing individual county Boards of Election” from adding more hours.  Id.  

Finally, the court “charged” Ohio’s General Assembly to enact laws consistent with 

its order.  Id.   

Ohio appealed.  Doc.73, Notice, PageID#5919.  The following week, the 

district court denied its stay request.  Doc.82, Order, PageID#5993.   
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C. Ohio Obtained Expedited Review In The Sixth Circuit, And Its 
Petition For En Banc Rehearing Remains There.  

In the Sixth Circuit, Ohio filed motions to expedite the appeal and to 

temporarily stay the injunction pending appeal.  The Sixth Circuit granted the 

motion to expedite.  6th Cir. Doc.19-2, Order; 6th Cir. Doc.20, Briefing Schedule.  

But it denied Ohio’s motion for stay.  See 6th Cir. Doc.22-1, Op.   

On September 24, the panel affirmed on the merits, accepting the equal-

protection and Section 2 rationales.  Panel Op. 17-44.  As for equal protection, the 

panel endorsed the notion that burdens on early absentee voting implicate 

heightened scrutiny under the right to vote. Id. at 17-20.  It also interpreted 

Crawford v. Marion County Election Board, 553 U.S. 181 (2008), to permit facial 

invalidation of voting regulations based on alleged disparate impacts.  Panel Op. 20-

24.  As for Section 2, the panel held that the changes from Ohio’s old schedule to its 

new one violated the statute because they “will disproportionately burden African 

American voters.”  Id. at 37.  It identified the benchmark against which to compare 

Ohio’s schedule as: “how do minorities fare in their ability ‘to participate in the 

political process’ as compared to other groups of voters.”  Panel Op. 39.  It then said 

that the “cutting” of hours from old to new harmed African-American voters.  Id.   

Within hours of the panel decision, Ohio petitioned for emergency en banc 

review.  It waits for a decision from the full Sixth Circuit on that petition.   

ARGUMENT 

While Ohio seeks to exhaust its Sixth Circuit options, it files this application 

now because the court-ordered voting schedule begins next Tuesday, and it wants to 
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ensure that the Court has as much time as it can to consider its request.  If the 

Sixth Circuit does not rule on the en banc petition before then, Ohio requests a stay 

pending its decision, or, in the alternative, a stay pending certiorari before 

judgment.  If the Sixth Circuit resolves the petition against Ohio, Ohio requests a 

stay pending its filing of a petition for certiorari.   

Whatever the procedural posture, the relevant stay “factors” are largely the 

same.  “[A]n applicant must show (1) a reasonable probability that four Justices will 

consider the issue sufficiently meritorious to grant certiorari; (2) a fair prospect that 

a majority of the Court will vote to reverse the judgment below; and (3) a likelihood 

that irreparable harm will result from the denial of a stay.”  Hollingsworth v. Perry, 

558 U.S. 183, 190 (2010) (stay pending certiorari); see also San Diegans For Mt. 

Soledad Nat’l. War Mem’l v. Paulson, 548 U.S. 1301, 1302 (2006) (internal quotation 

marks omitted) (Kennedy, J., in chambers) (stay pending appeal); Herbert v. 

Kitchen, 134 S. Ct. 893 (2014) (stay pending appeal); Mikutaitis v. United States, 

478 U.S. 1306, 1308 (1986) (Stevens, J., in chambers) (stay pending certiorari before 

judgment with petition for rehearing en-banc pending). 

Ohio meets these standards.  A strong likelihood exists that this Court would 

both grant certiorari and reverse the equal-protection analysis underlying the 

injunction.  See Part I.  An equally strong likelihood exists that this Court would 

both grant certiorari and reverse the Section 2 analysis underlying the injunction.  

See Part II.  And the State would suffer irreparable harm if it could not enforce its 

elected representatives’ voting schedule.  See Part III.   
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I. THE COURT SHOULD GRANT A STAY BECAUSE A STRONG LIKELIHOOD 

EXISTS THAT IT WOULD BOTH GRANT CERTIORARI AND REVERSE THE 

EQUAL-PROTECTION HOLDING SUPPORTING THE INJUNCTION. 

All agree that Ohio’s early-voting schedule is a “generally applicable, 

nondiscriminatory voting regulation.”  Crawford, 553 U.S. at 205 (Scalia, J., 

concurring in the judgment).  It allows all “qualified elector[s] [to] vote by absent 

voter’s ballots.”  Ohio Rev. Code § 3509.02(A).  All early-voting voters have multiple 

choices:  vote early at boards, vote at home and mail the ballot, or vote at home and 

return the ballot to the board (or to an after-hours drop box).  Doc.41-9, 

Damschroder Decl., PageID#1165-66.  All early voters may vote after registration 

closes.  Ohio Rev. Code § 3509.01(B)(3).  And all early voters have equal times to 

vote before Election Day.  Doc.41-22, Directive 2014-17, PageID#1282-83.   

The panel’s holding that this neutral schedule violates equal protection 

drastically reduces the requirements for proving the unconstitutionality of neutral 

laws.  Panel Op. 14-30.  Its holding matches the right to vote’s requirement that a 

law burden voting rights (while discarding its requirement that this burden be 

assessed against all voters for facial challenges) with equal protection’s requirement 

that a law have a disparate impact on a subset of voters (while discarding its 

requirement of discriminatory intent).  By doing so, the injunction conflicts with 

right-to-vote cases, Crawford, 553 U.S. at 203 (Stevens, J., plurality), and with 

equal-protection cases, Washington v. Davis, 426 U.S. 229, 248 (1976).   

Indeed, the conflict with this Court’s cases is made plain by the decision’s 

direct conflict with Griffin v. Roupas, 385 F.3d 1128 (7th Cir. 2004) (Posner, J.).  

Griffin rejected the argument that “working mothers” had a right to absentee 
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ballots.  Id. at 1129.  The court found it “obvious that a federal court is not going to 

decree weekend voting, multi-day voting, all-mail voting, or Internet voting.”  Id. at 

1130.  The panel decision here decreed two methods (multi-day and weekend voting) 

that Griffin found “obvious” could not be required.  The panel relegated Griffin to a 

footnote, noting that the court had “nothing more than a complaint before it.”  Panel 

Op. 23 & n.5.  But the very fact that Griffin threw the case out under the more 

demanding motion-to-dismiss standards underscores that the panel’s legal holding 

here is far-reaching.   

A. The Injunction Conflicts With The Court’s Equal-Protection 
Cases Because It Is Based Solely On A Disparate Impact.   

While the panel decision is based on “equal protection,” the panel did not 

engage in normal equal-protection review.  Panel Op. 14-30.  Under equal 

protection, it is not enough to show that a neutral law has a “disproportionate 

impact” on a class of individuals.  Davis, 426 U.S. at 239.  Rather, “[p]roof of . . . 

discriminatory intent or purpose is required to show a violation of the Equal 

Protection Clause.”  Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 

252, 265 (1977).  And by “intent” or “purpose,” the Court means “more than intent 

as volition or intent as awareness of consequences”; it means “that the 

decisionmaker . . . selected or reaffirmed a particular course of action at least in 

part ‘because of,’ not merely ‘in spite of,’ its adverse effects upon [that] identifiable 

[class].”  Personnel Adm’r of Mass. v. Feeney, 442 U.S. 256, 279 (1979) (emphases 

added); Bd. of Trs. of Univ. of Ala. v. Garrett, 531 U.S. 356, 373 (2001).  
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Neither the district court nor the panel claimed to meet this standard.  To be 

sure, they accepted as a fact that the changes to Ohio’s early-voting schedule 

disparately affected “African American, lower-income, and homeless voters.”  Panel 

Op. 19; see Doc.72, Order, PageID#5897.  But Plaintiffs offered no argument that 

Ohio adopted its generous schedule “‘because of,’ not merely ‘in spite of,’ its adverse 

effects” on those groups.  Feeney, 442 U.S. at 279.  So the district court made no 

finding that Ohio acted with discriminatory intent.  Doc.72, Order, PageID#5897-

5907.  And the panel even suggested that this was unnecessary, indicating that “the 

Equal Protection Clause can be triggered by either disparate treatment or burdens.”  

Panel Op. 20 n.4 (emphasis added).  This violates black-letter law.   

B. The Injunction Conflicts With The Court’s Right-To-Vote Cases 
Because It Is Based On Alleged Special Burdens On Only Some 
Voters And On An Alleged Right To Vote Early.   

While calling the claim “equal protection,” the panel, in substance, applied 

this Court’s right-to-vote standards from Burdick v. Takushi, 504 U.S. 428, 434 

(1992), and Anderson v. Celebrezze, 460 U.S. 780, 789 (1983).  These standards 

apply a “fundamental rights” analysis to neutral voting laws, one more similar to 

substantive due process than equal protection.  They ask whether the law 

unconstitutionally “burdens” the right to vote, not whether the law discriminates 

against some voters.  The level of scrutiny “depends upon the extent to which [the] 

challenged regulation burdens” that right.  Burdick, 504 U.S. at 434.   

The more severe the burden, the more rigorous the scrutiny.  At one end, 

strict scrutiny applies to laws that impose “severe” burdens.  Norman v. Reed, 502 

U.S. 279, 288-89 (1992).  In the middle sit laws imposing burdens that, while not 
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severe, are more than minimal.  For these, courts balance “the character and 

magnitude of the asserted injury to the rights . . . that the plaintiff seeks to 

vindicate against the precise interests put forward by the State as justifications for 

the burden imposed by its rule.”  Burdick, 504 U.S. at 434 (internal quotation 

marks omitted).  At the other end, rational-basis review governs laws that impose 

minimal burdens.  See McDonald v. Bd. of Election Comm’rs of Chicago, 394 U.S. 

802, 807 (1969); cf. Lyng v. Castillo, 477 U.S. 635, 638-39 (1986).   

The panel decision is unjustifiable under these right-to-vote standards.  

Indeed, it conflicts with three separate principles.  First, it finds that alleged 

burdens on absentee voting trigger heightened scrutiny.  Second, it finds that 

alleged burdens only on certain groups suffice to facially invalidate Ohio’s schedule.  

Third, its weighing of burdens to justifications engages in strict scrutiny.   

1. The panel decision’s application of heightened scrutiny 
conflicts with this Court’s cases holding that the right to 
vote does not include a right to vote absentee. 

The panel decision conflicts with the Court’s cases holding that the right to 

vote has never included the “right to receive absentee ballots.”  McDonald, 394 U.S. 

at 807.  Rational-basis review applies to denials of absentee ballots unless 

challengers can show that the State prohibits them from voting any other way.  Id. 

at 807-09.  Even when a college student and flight attendant alleged that their 

educational and work plans required them to travel out-of-state on Election Day, 

such burdens on personal schedules did not trigger heightened scrutiny.  Fidell v. 

Bd. of Elections of N.Y., 343 F. Supp. 913, 915 (E.D.N.Y.), aff’d 409 U.S. 972 (1972); 

Prigmore v. Renfro, 356 F. Supp. 427, 432 (N.D. Ala.), aff’d 410 U.S. 919 (1972); see 
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Hicks v. Miranda, 422 U.S. 332, 344 (1975) (summary affirmances are merits 

decisions).  Instead, laws trigger higher scrutiny only if a refusal to grant the 

challengers an absentee ballot “absolutely prohibits [them] from voting,” Goosby v. 

Osser, 409 U.S. 512, 521 (1973); see O’Brien v. Skinner, 414 U.S. 524, 530 (1974).  

These cases control here.  The panel decision did not say that Ohio’s many 

voting options would paradoxically “absolutely prohibit” voters from voting.  Goosby, 

409 U.S. at 521; see Panel Op. 18.  Indeed, the district court found it “impossible to 

predict” whether the voters who voted at times Ohio eliminated would “not now vote 

during a different time.”  Doc.72, Order, PageID#5897.  Those voters could still vote 

early in person on 19 weekdays between 8 a.m. and 5 p.m. (but 8-2 on the Monday 

before the election).  Doc.41-22, Directive 2014-17, PageID#1282-83.  Or they could 

vote in person on two Saturdays and a Sunday.  See id.  And if travel is 

inconvenient, they could vote by mail.  Doc.41-9, Damschroder Decl., PageID#1166.  

Finally, they could vote on Election Day between 6:30 a.m. and 7:30 p.m.  Ohio Rev. 

Code § 3501.32(A).   

The panel instead departed from rational-basis review on the ground that the 

Anderson-Burdick framework for burdens on the right to vote had overruled 

McDonald’s conclusion that rational-basis review applies to burdens on the right to 

vote absentee. Panel Op. 18.  This has two flaws. One, as this Court has said time 

and again, “[i]f a precedent of this Court has direct application in a case, yet 

appears to rest on reasons rejected in some other line of decisions, the Court of 

Appeals should follow the case which directly controls.”  Rodriguez de Quijas v. 
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Shearson/American Express, Inc., 490 U.S. 477, 484 (1989).  Two, the cases are 

easily reconcilable.  As the Sixth Circuit just recognized, rational-basis review 

applies within the Anderson/Burdick framework to laws that only minimally 

burden the right to vote.  See Green Party of Tenn. v. Hargett, 2014 WL 4116483, at 

*8 (6th Cir. Aug. 22, 2014); see also Lyng, 477 U.S. at 638-39 (noting that a law 

must substantially interfere with fundamental right to receive heightened scrutiny).  

McDonald makes clear that burdens on early absentee voting trigger only rational-

basis review within Anderson-Burdick unless the burdens also absolutely prohibit 

the voter from voting in any other way. 

For its part, the district court departed from rational-basis review on the 

ground that Ohio’s decision to allow for “broad” absentee voting prohibits it from 

“capriciously chang[ing] or implement[ing] that system in a manner that 

disproportionately burdens the right to vote of certain groups of voters.”  Doc.72, 

Order, PageID#5896-97.  This claim that heightened scrutiny applied because Ohio 

adopted “broad” early-voting access turns a virtue into a vice.  Doc.72, Order, 

PageID#5896.  As McDonald noted:  “Ironically, it is Illinois’ willingness to go 

further than many States in extending the absentee voting privileges . . . that has 

provided [the challengers] with a basis for arguing that the provisions seem to 

operate in an invidiously discriminatory fashion to deny them a more convenient 

method of exercising the franchise.”  Id. at 810-11.  Rather than apply heightened 

scrutiny, however, the Court commended Illinois for its “laudable state policy of 

absentee coverage.”  Id.  Ohio’s early-voting regime is light-years beyond the Illinois 



16 

law applauded by McDonald in 1969 and, indeed, beyond some 41 States in 2014.  

Doc.41-3, Trende Decl., PageID#1024.  Ohio’s expansive schedule should have been 

lauded by the courts, not used as their ground for applying heightened scrutiny. 

2. The panel decision’s facial invalidation of Ohio’s early-
voting schedule conflicts with the Court’s cases limiting 
that relief to broad burdens on the entire class of voters. 

The injunction conflicts with this Court’s decisions measuring the size of the 

burden in facial challenges.  In facial attacks like this one, the Court “consider[s] 

only the statute’s broad application to all [the State’s] voters.”  Crawford, 553 U.S. 

at 202-03 (Stevens, J., op.).  In Crawford, for example, a three-Justice plurality 

upheld Indiana’s photo-ID law because the State’s fraud-prevention interests 

outweighed the “inconvenience of making a trip to the BMV, gathering the required 

documents, and posing for a photograph.”  553 U.S. at 189-198 (Stevens, J., op.).  

While the plurality conceded that the law might place a “heavier burden” “on a 

limited number of persons,” such a limited burden was insufficient to invalidate the 

law in its entirety.  Id. at 199-203.  “A facial challenge must fail,” the plurality 

noted, “where the statute has a ‘plainly legitimate sweep.’”  Id. at 202 (quoting 

Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442, 449 (2008) 

(other internal quotation marks omitted).  Any such limited burden could only be 

litigated down the road in an as-applied challenge.  Id. at 203. 

The injunction conflicts with this rule.  Nowhere did the panel find that 

Ohio’s expansive early-voting options burden the right to vote of the State’s voters.  

Rather, the panel could find only that the schedule would place alleged special 

burdens on African-Americans, low-income individuals, and the homeless.  Panel 
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Op. 19.  Its analysis thus reads like a textbook equal-protection case for a facially 

neutral law that has a disparate impact—but without the key equal-protection 

ingredient of intentional discrimination. 

The panel agreed that it relied only on burdens on certain groups.  Panel Op. 

20-24.  But it said that Justice Stevens’s plurality in Crawford allowed for such an 

analysis because it rested entirely on the absence of evidence about burdens on any 

subset of voters.  Panel Op. 23.  If that were correct, Justice Stevens would not have 

needed to say that, even “assuming” “unjustified burdens on some voters,” the 

remedy would not be facial invalidation.  Crawford, 553 U.S. at 203. The panel 

never discusses the facial-challenge portion of his opinion.  It thus turned a blind 

eye to the plurality’s key discussion, and correspondingly to the “plainly legitimate 

sweep” of Ohio’s schedule.  Id. at 202 (internal quotation marks omitted). 

Regardless, the panel’s use of disparate-impact analysis along racial lines 

was suspect.  If the implicit “right to vote” prohibited neutral voting regulations 

because of a disparate impact on African-Americans, it would provide more 

constitutional scrutiny than the explicit protection against race discrimination in 

voting.  The Fifteenth Amendment says the right to vote “shall not be denied or 

abridged” “on account of race,” U.S. Const. art. XV, § 1, and requires intentional 

discrimination, City of Mobile v. Bolden, 446 U.S. 55, 61-63 (1980) (plurality).  It 

would be odd to interpret an implied provision that does not address racial 

classifications as requiring greater scrutiny against racial classifications than the 

express provision that does so.  Cf. Conn v. Gabbert, 526 U.S. 286, 293 (1999) 
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(noting that when a provision of the Constitution “‘provides an explicit textual 

source of constitutional protection,’ a court must assess a plaintiff’s claims under 

that explicit provision and ‘not the more generalized notion of substantive due 

process’” (citation omitted)).  

Not only that, this reading of the right to vote could create a Constitution at 

war with itself.  For this Court has held that “statutes are subject to strict scrutiny 

under the Equal Protection Clause not just when they contain express racial 

classifications, but also when, though race neutral on their face, they are motivated 

by a racial purpose or object.”  Miller v. Johnson, 515 U.S. 900, 913 (1995).  A 

requirement that a State set its days and hours for early voting based on racial 

classifications could trigger that scrutiny.  Perhaps such race-based decisionmaking 

in setting voting regulations, if one of many factors, could survive such scrutiny.  Cf. 

Grutter v. Bollinger, 539 U.S. 306 (2003).  But it does not violate the Constitution 

for a State to adopt a neutral schedule in a race-neutral way.  Cf. Schuette v. Coal. 

to Defend Affirmative Action, 134 S. Ct. 1623 (2014).   

3. The panel decision’s balancing of burdens to 
justifications cannot be squared with this Court’s cases. 

The panel decision also contradicts this Court’s precedents instructing how to 

measure the burden’s size and how to scrutinize the state interest.  As for the 

burden, the panel endorsed the district court’s view that Ohio’s regulations place a 

“significant” burden on the rights of the identified voters.  Panel Op. 23.  But, when 

measuring a burden’s size, this Court does not analyze a provision in a vacuum; it 

asks whether the entire regime overall burdens voting rights.  For example, when 
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evaluating a law that prohibited “write-in” votes, this Court measured the entire 

system, holding that it “provide[d] for easy access to the ballot” for candidates, and 

so the write-in ban was only a “limited” burden.  Burdick, 504 U.S. at 436-37; 

Crawford, 553 U.S. at 197-98 (Stevens, J., op.) (provisional ballot provided 

“adequate remedy” for not having photo ID).  The panel’s analysis conflicts with this 

holding.  It endorsed the idea that “voting by mail may not be a suitable 

alternative” for some voters.  Panel Op. 20.  But the inability to vote in a preferred 

way is not a burden.  And using the mail (or dropping a ballot off at an after-hours 

drop box) is no greater a burden than “the inconvenience of making a trip to the 

BMV, gathering the required documents, and posing for a photograph.”  Crawford, 

553 U.S. at 198 (Stevens, J., op.).   

The panel’s approach further ducked this Court’s teaching when it treated 

the question of whether Ohio’s regulations constitute a burden as a fact subject to 

clearly erroneous review.  See Panel Op. at 23 n.6.  Although historical facts might 

bear on whether a regulation is a burden, the ultimate question of burden or what 

level of scrutiny it triggers is a legal one.  That is why Crawford took “judicial 

notice” of certain facts and observed that any burden there would be “mitigated” by 

other options for casting a ballot.  553 U.S. at 199 (Stevens, J., op.); see Voting for 

Am., Inc. v. Steen, 732 F.3d 382, 394 (5th Cir. 2013) (reversing district court’s 

preliminary injunction grounded in State’s lack of evidence justifying state interest) 

(Jones, J.); cf. Ornelas v. United States., 517 U.S. 690, 697 (1996) (holding that 
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treating probable cause and reasonable suspicion as legal questions is “necessary if 

appellate courts are to maintain control of, and to clarify, the legal principles”). 

The panel also misread this Court’s precedents by making the State justify its 

schedule, asking whether the State could show that the injunction “would actually 

be burdensome.”  Panel Op. 28.  But this Court has “never required a State to make 

a particularized showing of [harms] . . . prior to the imposition of reasonable 

restrictions on ballot access.”  Munro v. Socialist Workers Party, 479 U.S. 189, 194-

95 (1986).  Nor does it “require elaborate, empirical verification of the weightiness 

of the State’s asserted justifications.”  Timmons v. Twin Cities Area New Party, 520 

U.S. 351, 364 (1997).  Thus, Crawford credited Indiana’s desire to reduce election 

fraud even though the record contained “no evidence of any such fraud actually 

occurring in Indiana,” and even though Indiana’s “own negligence” contributed to 

the problem.  553 U.S. at 194, 196 (Stevens, J., op.).  And Munro upheld 

Washington’s interest in limiting ballot access to prevent voter confusion even after 

accepting that “‘Washington’s political history evidences no voter confusion from 

ballot overcrowding.’”  479 U.S. at 194 (citation omitted).   

In light of these precedents, the view that the State did not “explain” why it 

“could not” implement the injunction inverts the relevant burdens.  All told, the 

panel took a “why not” approach to restructuring state law, asking only if it was 

possible for the State to do more.  That would invalidate most laws.  After all, a 

State could allow voting without ID or could have shorter registration deadlines.  
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Crawford, 553 U.S. 181; Marston v. Lewis, 410 U.S. 679 (1973).  For an injunction 

about democracy, the panel is surely suspicious of the democratic process.    

II. THE COURT SHOULD GRANT A STAY BECAUSE A STRONG LIKELIHOOD 

EXISTS THAT IT WOULD GRANT CERTIORARI AND REVERSE THE SECTION 2 

HOLDING SUPPORTING THE INJUNCTION. 

The injunction fares no better under Section 2.  That provision originally 

mirrored the Fifteenth Amendment by requiring intentional discrimination.  

Bartlett v. Strickland, 556 U.S. 1, 10 (2009) (plurality).  In 1982, however, Congress 

amended it to adopt a “results” test:  “No voting qualification or prerequisite to 

voting or standard, practice, or procedure shall be imposed or applied by any State 

or political subdivision in a manner which results in a denial or abridgement of the 

right of any citizen of the United States to vote on account of race or color . . . .”  52 

U.S.C. § 10301(a) (renumbered from 42 U.S.C §1973(a)). 

To hold that Ohio’s early-voting schedule “resulted” in the “abridgment” of 

African-Americans’ right to vote, the panel decision found that African-Americans 

use early in-person voting more than others, and thus that Ohio’s change to its 

current schedule from allegedly more expansive prior schedules disparately affected 

those voters.  Panel Op. 37-38; see also Doc. 72, Order, PageID#5912-15.  Its 

reasoning conflicts with this Court’s cases in several ways.  First, the panel offers no 

analysis on what the objective benchmark should be against which to compare 

Ohio’s early-voting schedule.  Second, it relies on an old-to-new comparison reserved 

for Section 5.  Third, it jumps immediately to the totality of circumstances.  Fourth, 

it overlooks the big picture.  Fifth, it ignores relevant canons of construction.   
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A. The Panel Decision Conflicts With This Court’s Cases 
Requiring Plaintiffs To Identify An Objective “Benchmark” 
Against Which To Measure The Challenged State Practice. 

The panel decision conflicts with the Court’s many cases requiring an 

objective benchmark under Section 2.  A court assessing whether a voting practice 

“results” in the “abridgement” of the right to vote must “find a reasonable 

alternative practice as a benchmark against which to measure the existing voting 

practice.”  Holder v. Hall, 512 U.S. 874, 880 (1994) (Kennedy, J., op.).  The panel 

called the benchmark “straightforward” here: comparing how “minorities fare in 

their ability ‘to participate in the political process’ as compared to other groups of 

voters.”  Panel Op. 39.  That was no benchmark at all. 

“It makes no sense to suggest that a voting practice ‘abridges’ the right to 

vote without some baseline with which to compare the practice.”  Reno v. Bossier 

Parish Sch. Bd., 528 U.S. 320, 334 (2000) (“Bossier II”) (emphasis added).  In other 

words, the challenged state practice must be compared to another hypothetical 

practice; the comparison is not between (as the panel claimed) one racial group and 

another racial group.  In many cases, “the benchmark for comparison” will be 

“obvious.”  Holder, 512 U.S. at 880 (Kennedy, J., op.).  When, for example, a 

requirement imposes a burden on the right to vote—such as an anti-single shot rule, 

literacy test, or poll tax—the comparator (or “benchmark”) will be a voting system 

without that voting burden.  See id. at 880-81.   

For other practices, however, the benchmark will be far from obvious.  In 

Holder, for example, challengers brought a Section 2 claim against a county’s choice 

to have a single commissioner.  Plaintiffs sought to compare that choice to a 
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“hypothetical five-member commission” that they said would allow minorities to 

elect one commissioner.  Id. at 881.  That was not a valid benchmark for the size of 

a governing body.  The plurality found “no principled reason why one size should be 

picked over another as the benchmark for comparison.”  Id. at 881 (emphasis 

added).  Thus, the challengers could not state a claim because “there [was] no 

objective and workable standard for choosing a reasonable benchmark.”  Id. at 881.  

Instead, the choice “was ‘inherently standardless.’”  Id. at 885 (citation omitted).   

The panel decision conflicts with Holder.  It provided no “principled reason” 

why a certain amount of early voting in Ohio should be picked over a different 

amount.  Id. at 881.  The choice of the amount of early voting in this case is just as 

“‘inherently standardless’” as the choice of the size of government in Holder.  Id. at 

885 (citation omitted).  Indeed, even assuming that African-Americans participate 

in early-voting opportunities more than whites, Doc.72, Order, PageID#5912, Ohio’s 

early-voting schedule would benefit African-Americans compared to most 

alternative benchmarks.  Ohio’s schedule, for example, exceeds 41 other States’ 

schedules.  Doc.41-3, Trende Decl., PageID#1021.  If any of these schedules were the 

“benchmark,” Plaintiffs’ claim would fail at the outset.   

Nor can a preferred “schedule” provide an objective alternative.  The “ever 

more” standard has no limit.  Within a fixed timeframe, it could be four or five 

Saturdays or Sundays, with evenings up to midnight.  And when the beginning of 

the voting period is challenged, the hypotheticals are unlimited (or limited only by 

the candidate-registration deadlines months earlier, and perhaps those, too, should 
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move).  Here, as in Holder, “[o]ne gets the sense that [Plaintiffs] and the United 

States have chosen a benchmark for the sake of having a benchmark.”  512 U.S. at 

882 (Kennedy, J., op.).  But “it is one thing to say that a benchmark can be found, 

quite another to give a convincing reason for finding it in the first place.”  Id.  Ohio 

would comply with Section 2 under any reasonable benchmark.  Because Plaintiffs 

have not shown that the hypothetical choice is anything but standardless, the 

choice should not be made—at least not at this emergency stage.  See Voinovich v. 

Quilter, 507 U.S. 146, 156 (1993) (plaintiffs bear burden of proof under Section 2).   

B. The Panel Decision Conflicts With This Court’s Cases Refusing 
To Incorporate Section 5’s Retrogression Test Into Section 2. 

While the panel decision claimed that the “benchmark” was a comparison of 

African-Americans to other racial groups, Panel Op. 39, it went right on to use 

Ohio’s old schedule as the benchmark (precisely because a comparison of voting 

practices has to be undertaken).  The panel noted that “cutting” certain days and 

hours from Ohio’s old schedule to its new schedule disparately impacted African-

Americans.  Id.  By relying on this old-to-new comparison, the decision conflicts 

with this Court’s cases distinguishing the objective benchmark in Section 2 from the 

past-practices benchmark in Section 5.   

Section 2 prohibits all States from “impos[ing] or apply[ing]” a voting practice 

(whether established or new) that “results” in the “denial or abridgement of the 

right . . . to vote on account of race.”  52 U.S.C § 10301(a).  Section 5, by contrast, 

requires covered States to submit voting-practice changes to preclearance in which 

the States must show that a change “neither has the purpose nor will have the 
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effect of denying or abridging the right to vote on account of race.”  52 U.S.C. 

§ 10304(a) (renumbered from 42 U.S.C. § 1973c(a)).  This different language shows 

the different scopes.  See Sosa v. Alvarez-Machain, 542 U.S. 692, 711 n.9 (2004).   

The sections “differ in structure, purpose and application,” Holder, 512 U.S. 

at 883 (Kennedy, J., op.), and “impose very different duties upon the States,” Reno 

v. Bossier Parish Sch. Bd., 520 U.S. 471, 477 (1997) (“Bossier I”).  Section 5 

“uniquely deal[s] only and specifically with changes in voting procedures.”  Bossier 

II, 528 U.S. at 334.  Under Section 5, therefore, “[t]he baseline for comparison is 

present by definition; it is the existing status.”  Holder, 512 U.S. at 883 (Kennedy, 

J., op.); Bossier II, 528 U.S. at 334.   

Not so under Section 2.  “Retrogression is not the inquiry” for that provision.  

Holder, 512 U.S. at 884 (Kennedy, J., op.); Georgia v. Ashcroft, 539 U.S. 461, 478 

(2003) (“We refuse to equate a § 2 vote dilution inquiry with the § 5 retrogression 

standard.”).  That is precisely why—unlike with Section 5’s built-in baseline—a 

plaintiff in a Section 2 case “must postulate a reasonable alternative voting practice 

to serve as the benchmark ‘undiluted’ voting practice.”  Bossier I, 520 U.S. at 480.  

That reasonable alternative benchmark is what the “right to vote ought to be” as an 

abstract matter.  Bossier II, 528 U.S. at 334; see Holder, 512 U.S. at 880 (Kennedy, 

J., op.) (noting that the benchmark gives the courts “an idea in mind of how hard it 

should be for minority voters to elect their preferred candidates under an acceptable 

system” (emphases added; internal quotation marks omitted)).   



26 

In sum, Holder, Bossier I, Bossier II, and Georgia show that the benchmark is 

not the old number of early-voting options but a hypothetical number that Ohio 

“ought” to have.  Bossier II, 528 U.S. at 334.  Whatever that hypothetical number is, 

Ohio’s generous schedule necessarily exceeds it.  After all, it exceeds the schedule of 

41 other States.  At the least, Plaintiffs’ claim fails because their reliance on past 

practices shows they have not carried their burden at this stage to identify a proper 

benchmark for comparison.  See Holder, 512 U.S. at 881-82 (Kennedy, J., op.).   

C. The Panel Decision Conflicts With The Court’s Cases Requiring 
A Benchmark Before The Totality Of The Circumstances. 

The panel decision justified its retrogression approach to Section 2 by noting 

that past practices may be relevant “as part of the ‘totality of the circumstances’ 

inquiry.”  Panel Op. 40.  But this immediate jump to the totalities departs from the 

two-step approach this Court’s vote-dilution cases require for redistricting plans.   

In those cases, the Court has adopted three factors to determine whether an 

objective benchmark exists against which to measure a redistricting plan.  See 

Bartlett, 556 U.S. at 12 (Kennedy, J., op.).  These factors must be met before 

reaching the totalities.  The Court has said that a plaintiff must “initially establish” 

the factors, Bossier I, 520 U.S. at 479-80 (emphasis added), referring to them as 

“preconditions” (emphasis on “pre”), Holder, 512 U.S. at 880 (Kennedy, J., op.).  

“[O]nly when a party has established [the preconditions] does a court proceed to 

analyze whether a violation has occurred based on the totality of the circumstances.”  

Bartlett, 556 U.S. at 11-12 (Kennedy, J., op.) (emphases added).  At that later stage, 

of course, one of the boundless factors may well be historical practices (as the panel 
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notes, Panel Op. 41).  See League of United Latin Am. Citizens v. Perry, 548 U.S. 

399, 439 (2006) (“LULAC”).  But courts never reach that step if the plaintiffs do not 

meet the preconditions.  Without the initial baseline showing, “there neither has 

been a wrong nor can be a remedy.”  Growe v. Emison, 507 U.S. 25, 41 (1993).   

Indeed, in the vote-dilution context, this Court criticized a district court for 

doing precisely what the panel decision did here—“proceed[ing] directly to the 

‘totality of circumstances’ test” without satisfying Section 2’s preconditions.  Id. at 

38.  Growe held that the preconditions are necessary both “to establish that the 

minority has the potential to elect a representative of its own choice” (i.e., that an 

objective alternative plan exists) and “that the challenged districting thwarts a 

distinctive minority vote by submerging it in a larger white voting population” (i.e., 

that a disparate impact exists from the current plan as compared to that 

alternative).  Id. at 40.   

The panel rejected all of these principles from this Court’s cases on the mere 

factual ground that these cases involved vote-dilution claims.  Panel Op. 38 & n.10.  

Bu this is a distinction without a difference—certainly not one justified in the text 

of the statute (which does not have a separate section for “vote dilution”) or the 

Court’s cases (which have asserted general principles).  For example, Bossier II said 

a benchmark requirement was necessary for all “voting practice[s],” not just for 

redistricting plans.  528 U.S. at 334.  And Holder said that “[r]etrogression is not 

the inquiry” under Section 2; it did not make an exception for early-voting 

challenges under Section 2.  512 U.S. at 884 (Kennedy, J., op.).  In sum, the panel 
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decision’s effort to cloak mistaken retrogression in the “totalities” does not make it 

any less mistaken retrogression. 

D. The Panel Decision Conflicts With This Court’s Cases 
Requiring A Statute To Be Interpreted In Its Broader Context.   

Disregarding the far-reaching results of its reading for this Nation, the panel 

said both that Ohio failed to cite a case indicating that it “must necessarily consider 

the practices of other states with regard to [early] voting,” and that “Section 2 does 

not direct courts to compare opportunities across States.”  Panel Op. 42.  But this 

Court has repeatedly said that “reasonable statutory interpretation must account 

for . . . ‘the broader context of the statute as a whole.’”  Util. Air Regulatory Grp. v. 

EPA, 134 S. Ct. 2427, 2442 (2014) (citation omitted).  It is inconceivable that the 

Congress that enacted the amendment to Section 2 in 1982 intended to outlaw 

Ohio’s expansive schedule.  Early absentee voting, or “convenience voting,” barely 

existed when the Act was amended in 1982.  By the early 1990s, only about 7% of 

votes across all States were cast by any early absentee voting.  See Burden, Canon, 

Mayer, and Moynihan, Election Laws, Mobilization, and Turnout: The 

Unanticipated Consequences of Election Reform, 58 Am. J. of Pol. Sci. 95, 96 (2014).   

Yet the panel’s view would mean that Congress, when amending Section 2, 

immediately outlawed all 50 States’ voting regimes because none offered the 

expansive early-voting schedule Ohio offers today.  This Court has repeatedly 

rejected interpretations that would lead to such unrealistic results.  Last Term, it 

rejected a reading of the Clean Air Act that gave the EPA “extravagant statutory 

power over the national economy,” power the agency admitted “would render the 
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statute ‘unrecognizable to the Congress that designed’ it.”  Util. Air, 134 S. Ct. at 

2444 (citation omitted).  Similarly, the Court rejected the Food, Drug, and Cosmetic 

Act’s application to cigarettes because the result would have required the FDA to 

ban smoking.  FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 137 (2000).   

This approach applies to Section 2.  Circuits have held that Section 2 does not 

reach felon-disenfranchisement laws partially because those laws were “a well-

known and accepted part of the voting landscape” in 1982.  Simmons v. Galvin, 575 

F.3d 24, 40 (1st Cir. 2009); Johnson v. Governor of State of Fla., 405 F.3d 1214, 1234 

(11th Cir. 2005).  It is equally implausible to think that Congress meant to ban the 

well-established rule that voting occurs on an Election Day, not an Election Month.  

Other courts have recognized the “‘dramatic and far-reaching effects’” of the panel 

decision’s view.  N.C. State Conference of the NAACP v. McCrory, 997 F. Supp. 2d 

322, 351 (M.D.N.C. 2014) (citation omitted).  If, for example, North Carolina’s 

departure from same-day registration violated Section 2, it would have “plac[ed] the 

laws of at least 36 other States which do not offer [that same-day option] in 

jeopardy.”  Id.  And Florida’s reduction to eight early-voting days could prove 

problematic for States that lacked any early voting.  Brown v. Detzner, 895 

F. Supp. 2d 1236, 1254 (M.D. Fla. 2012).  These cases pale in comparison to this 

one—given that Ohio’s early-voting schedule falls within the top ten of States.   

E. The Panel Decision Conflicts With This Court’s Cases Applying 
Relevant Canons Of Construction.   

Finally, the panel decision conflicts with this Court’s cases relying on 

statutory canons of construction, both generally and when interpreting Section 2 
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specifically.  The panel said that Section 2 unambiguously covered any voting 

standard, practice, or procedure.  Panel Op. 34-35.  True enough.  But the question 

here is whether Ohio’s early-voting schedule “results” in an “abridgement” of the 

right to vote on account of race.  Room for interpretation exists within Section 2’s 

broad language, which is sufficiently opaque to trigger two canons of construction.   

Canon of Constitutional Avoidance.  This Court has invoked the canon of 

constitutional avoidance when interpreting the Voting Rights Act.  See, e.g., Nw. 

Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 204-05 (2009).  The Court, 

for example, read Section 2 to require the “majority-minority rule” in the 

redistricting context to “avoid[] serious constitutional concerns under the Equal 

Protection Clause” from a less demanding objective baseline.  Bartlett, 556 U.S. at 

21 (Kennedy, J., op.); see LULAC, 548 U.S. at 446 (Kennedy, J., op.).   

The Court’s concern that it “must be most cautious before interpreting a 

statute to require courts to make inquiries based on racial classifications and race-

based predictions” applies in this context.  Bartlett, 556 U.S. at 18 (Kennedy, J., 

op.).  For example, the district court’s conclusion that “African Americans” as a class 

“are distrustful of the mail” makes that very type of race-based prediction.  Doc.72, 

Order, PageID#5901.  That broad finding would necessarily invalidate those state 

election laws that require voting to take place only by mail.  Doc.41-3, Trende Decl., 

PageID#1020.  And it is belied by Cuyahoga County’s own amicus brief, which 

asserts that 30.9% of African-Americans cast votes by mail in 2010.  See Sixth 

Circuit Doc.36, Ex. 3, Cuyahoga Cnty. Amicus Br., Salling Decl., Ex. B at 6.   
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More broadly, if Ohio’s expansive voting options were read to violate Section 

2, it would raise the question whether that broad application were consistent with 

Congress’s “power to enforce [the Fifteenth Amendment] by appropriate legislation.”  

U.S. Const. amend. XV, § 2.  Under its enforcement power, Congress may “enact so-

called prophylactic legislation that proscribes facially constitutional conduct.”  Nev. 

Dep’t of Human Res. v. Hibbs, 538 U.S. 721, 727-28 (2003).  But such laws must 

have “congruence and proportionality” between the harm remedied and means 

employed, City of Boerne v. Flores, 521 U.S. 507, 520 (1997), and respond to a 

history of actual constitutional violations, Garrett, 531 U.S. at 368.    

Just as no evidence existed that the States set their voting age at 18 to 

discriminate against African-Americans, Oregon v. Mitchell, 400 U.S. 112, 130 

(1970) (Black, J., op.), superseded by U.S. Const. amend. XXVI, no evidence exists 

that States expanded into early voting to discriminate against African-Americans.  

Cf. Johnson, 405 F.3d at 1229-32 & nn.33-34.  Indeed, the Congress that amended 

Section 2 in 1982 expressly indicated that it need not provide a detailed history of 

discrimination to support the amendment’s expansion given that, even with that 

expansion, Section 2 was still “less intrusive on state functions” than Section 5.  

S. Rep. No. 97-417, at 42 (1982) (internal quotation marks omitted).  If Congress 

thought Section 2 did not raise a constitutional question because it was less 

intrusive on state functions, the Court should interpret Section 2 to be less intrusive 

on state functions so as not to raise a constitutional question.   



32 

Federalism.  The Court has also noted that our constitutional structure 

requires Congress to include a clear statement if it intends to take away traditional 

state powers.  “Among the background principles of construction that [the Court’s] 

cases have recognized are those grounded in the relationship between the Federal 

Government and the States under our Constitution.”  Bond v. United States, 134 

S. Ct. 2077, 2088 (2014).  Under this clear-statement rule, “[u]nless Congress 

conveys its purpose clearly, it will not be deemed to have significantly changed the 

federal-state balance.”  United States v. Bass, 404 U.S. 336, 349 (1971).  State law, 

of course, has long governed elections, so when a “federal statute concerns 

congressional regulation of elections . . . a court must not lightly infer a 

congressional directive to negate the States’ otherwise proper exercise of their 

sovereign power.”  Arizona v. Inter Tribal Council of Ariz., Inc., 133 S. Ct. 2247, 

2261 (2013) (Kennedy, J., concurring in part and concurring in the judgment).   

Here, there is no doubt that the Voting Rights Act significantly changed the 

federal-state balance (and for good reason given the “rampant” discrimination 

arising at the time).  Nw. Austin, 557 U.S. at 201.  But, as it was enacted under the 

Fourteenth Amendment rather than the Elections Clause, see Inter Tribal, 133 

S. Ct. at 2256-57, the Voting Rights Act leaves courts with the “starting 

presumption that Congress does not intend to supplant state law.”  N.Y. State 

Conference of Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U.S. 645, 

654 (1995).  And Congress, through Section 2, did not convey the required clear 

statement to micromanage Ohio’s calendar.  Johnson, 405 F.3d at 1232 n.35.   
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Not only that, through other legislation, Congress conveyed the opposite 

intent.  For one, Congress told the States that they should have one Election Day for 

federal officials.  See 2 U.S.C. §§ 1, 7 (senators and representatives); 3 U.S.C. § 1 

(president).  If Congress wanted States to enact an Election Month instead, it would 

have said so.  For another, the National Voter Registration Act blessed state 

registration deadlines 30 days before Election Day.  52 U.S.C. § 20507(a) 

(renumbered from 42 U.S.C. § 1973gg-6(a)(1)(D)).  Because “this statute was passed 

11 years after the amendment to Section 2, it is difficult to conclude that Congress 

intended that a State’s adoption of a registration cut-off before Election Day would 

constitute a violation of Section 2.”  McCrory, 997 F. Supp. 2d at 352.  The clear-

statement rule requires resolving any doubt about Section 2 against the injunction. 

*   *   *   * 

To sum up, the injunction rests on a reading of Section 2 that is incompatible 

with this Court’s cases.  It sidesteps the critical question whether an objective 

benchmark exists in the early-voting context by both engaging in a mistaken 

retrogression analysis and wrongly jumping immediately to the totality of the 

circumstances.  And it reaches a far-reaching conclusion that would invalidate the 

way most States vote and that is inconsistent with well-used canons of construction.  

But the Court need not answer what the proper test is now.  At bottom, the 

narrowest way to resolve this case is to find that Plaintiffs have not met their 

burden to identify an objective early-voting benchmark.  Holder, 512 U.S. at 881-82 
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(Kennedy, J., op.).  That allows the Court to leave for another day whether such a 

benchmark exists or what it should be.   

III. OHIO WILL SUFFER IRREPARABLE HARM ABSENT A STAY AND THE BALANCE 

OF EQUITIES TIP AGAINST THIS LAST-MINUTE ELECTION INJUNCTION.  

Even if the merits were closer, the Court should issue a stay because the 

Ohio’s irreparable injury and the overall equities should have barred the injunction.   

Irreparable Injury.  Ohio faces irreparable harm absent a stay.  “‘[A]ny time a 

State is enjoined by a court from effectuating statutes enacted by representatives of 

its people, it suffers a form of irreparable injury.’”  Maryland v. King, 133 S. Ct. 1, 3 

(2012) (granting stay) (Roberts, C.J., in chambers) (quoting New Motor Vehicle Bd. 

of Cal. v. Orrin W. Fox Co., 434 U.S. 1345, 1351 (1977) (Rehnquist, J., in 

chambers)).  Suspending Ohio’s law is more significant here as “the Framers of the 

Constitution intended the States to keep for themselves . . . the power to regulate 

elections.”  Shelby Cnty., 133 S. Ct. at 2623 (internal quotation marks omitted). 

Balance of Equities.  The balance of the equities supports Ohio.  See 

Hollingsworth, 558 U.S. at 190.  Plaintiffs’ delay created the current appellate time 

crunch.  Ohio’s early-voting schedule was set in February.  Plaintiffs took two 

months to sue, and another two to seek an injunction.  That delay consumed over 

half the available time to determine the schedule’s validity, leading to a September 

4 injunction ordering Ohio to move up its start-date to that very month.  

Meanwhile, Plaintiffs have not shown that the injunction is the difference between 

voting or not voting.  The district court conceded that “it [was] impossible to predict 

whether voters who have voted during [the earliest week] in past elections would 
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not now vote.”  Doc.72, Order, PageID#5897.  Still the court found irreparable harm 

in a restriction of “the fundamental right to vote” based on the inconvenience of 

voting at another time.  Id.  Even if voting inconvenience were relevant to the 

merits, it did not justify injunctive relief.   

On the other side, the injunction is unfair to elections officials and the public.  

Officials have been planning all year for a different calendar.  Officials must now go 

back to processing registrations during early voting.  They must be open nights and 

weekends.  To staff those times, they must work more overtime or hire and train 

temporary staff.  Those counties and their taxpayers must come up with the money 

for all that.  The district court recognized budget concerns, admitting that a county 

might face a 20% increase in costs for temporary workers, but said that the record 

did not show these costs were unmanageable.  Doc.72, Order, PageID#5905.   

As for the public, this Court has rejected last-minute election changes 

because “[c]ourt orders affecting elections, especially conflicting orders, can 

themselves result in voter confusion and consequent incentive to remain away from 

the polls.”  Purcell v. Gonzalez, 549 U.S. 1, 4-5 (2006).  Indeed, Plaintiffs admit that 

such changes can cause confusion, but, in their view, that favors the district court’s 

September order over the law that was in place all year.  Doc.81, Resp., 

PageID#5986.  And they even suggest this should lead to no appellate review at all.  

See Sixth Circuit Doc.16, Opp., at 3-4.  Purcell should not be read this way.   

To be sure, Purcell did reverse a late election injunction entered by a circuit 

court, after a district court declined to enjoin state law.  But that does not support 
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reading Purcell as being about district-court deference—even when a district court 

upends an election law at the last minute—rather than establishing a presumption 

against any last-minute injunctions.  In Purcell, deference to the district court and a 

preference for state law ran together, as the district court there wisely declined to 

interfere with an election at the last-minute.  Furthermore, Purcell recognized that 

a court faced with an late injunction request should weigh “considerations specific 

to election cases and its own institutional procedures.”  549 U.S. at 4 (emphasis 

added).  It said that an appellate court might properly “give[] some weight to the 

possibility that the nonprevailing parties would want to seek en banc review.”  Id. 

at 5.  That should be even more true at the trial level where no appellate review has 

occurred at all.  In other words, if it is too late for an appellate court’s decision, it 

should be too late for a district court’s injunction.   

Reading Purcell as favoring appellate retention of last-minute injunctions 

provides the wrong incentives.  Ohio’s reading encourages parties and courts to 

resolve election issues early.  But if Purcell not only allows late injunctions, but also 

insulates them from appellate review, others have an incentive to secure an 

injunction at the last minute.  Indeed, Ohio’s experience teaches why, “[a]s a 

general rule, last-minute injunctions changing election procedures are strongly 

disfavored.”  Serv. Emps. Int’l Union Local 1 v. Husted, 698 F.3d 341, 345 (6th Cir. 

2012).  The Sixth Circuit has had to repeatedly reverse last-minute injunctions.  See 

id.; Ne. Coal. for the Homeless v. Blackwell, 467 F.3d 999, 1012 (6th Cir.2006); 

Summit Cnty. Democratic Cent. & Exec. Comm. v. Blackwell, 388 F.3d 547, 551 (6th 
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Cir. 2004); Nader v. Blackwell, 230 F.3d 833, 834-35 (6th Cir. 2000).  And this 

Court, too, has repeatedly addressed Ohio’s last-minute election issues.  See 

Brunner v. Ohio Republican Party, 555 U.S. 5, 5 (2008); Spencer v. Pugh, 543 U.S. 

1301, 1302-03 (2004) (Stevens, J., in chambers).   

Purcell’s presumption against last-minute changes comports with the Court’s 

older tradition, too, as it has long rejected late election changes even in the face of 

constitutional violations.  In one case, the Court refused to “require Ohio” to put a 

candidate on the ballot because the election was too close.  Williams v. Rhodes, 393 

U.S. 23, 35 (1968).  In another, it praised the restraint of a district court “in 

declining to stay the impending primary election” to afford time for a considered 

remedy.  Reynolds v. Sims, 377 U.S. 533, 586 (1964).  Here, where the legal theory 

at issue is deeply flawed—or indisputably path-breaking—the Court should do no 

less, and let Ohio’s election proceed as Ohio planned.   

IV. IN THE ALTERNATIVE, THE COURT SHOULD TREAT THE APPLICATION AS A 

PETITION FOR CERTIORARI, GRANT THE PETITION, AND REVERSE. 

The same reasons that justify a stay justify an outright reversal.  In the 

alternative, therefore, the Court could treat this application as a petition for 

certiorari (or certiorari before judgment), grant the petition, and vacate the 

injunction.  That is precisely what it did in Purcell when it reversed a last-minute 

injunction.  See 549 U.S. at 2.   
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