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ABSTRACT 

 

Le choc inattendu provoqué par la crise du Covid-19 et les mesures prises 
pour limiter la propagation de la pandémie ont affecté le fonctionnement de 
nombreux marchés. Partout dans le monde, les autorités de la concurrence 
qui, au cours de la dernière décennie, avaient appliqué leurs lois dans le 
contexte d'une croissance économique régulière, ont dû adapter leurs non 
seulement aux difficultés de gestion de leurs opérations résultant du 
confinement de leurs agents mais surtout à l'effondrement de la demande sur 
certains marchés et l’existence de graves pénuries de biens essentiels pour 
lutter contre la pandémie sur d’autres marchés. Dans un contexte de profonde 
dépression économique, de nombreuses entreprises sont confrontées à de 
graves contraintes de liquidité voire à la menace de faillite. Les autorités de la 
concurrence ont réagi à ces circonstances extraordinairement brutales en 
ajustant leurs priorités, en exemptant certaines formes de coopération, en 
assouplissant leurs standards en matière de gains d’efficience, en adoptant des 
procédures d'urgence, en autorisant sous certaines formes des aides d'État, en 
acceptant des concentrations au nom de la théorie de l’entreprise défaillante 
etc…. Simultanément, elles ont insisté sur le fait que ces changements ne 
signifiaient pas un affaiblissement ou une modification du droit de la 
concurrence. Cet article décrit en détail les pratiques d'un certain nombre 
d'autorités de la concurrence, analyse les différences dans les réponses à la 
crise Covid-19 de divers gouvernements et autorités de la concurrence et 
examine si ces réponses impliquent une modification par rapport aux objectifs 
ou aux principes traditionnellement acceptés de mise en œuvre du droit de la 
concurrence 

The unexpected shock provoked by the Covid-19 crisis and the measures 
taken to limit the spread of the pandemic have affected the functioning of 
many markets. Throughout the world, competition authorities which, in the 
last decade, had been enforcing their laws in the context of steady economic 
growth have had to adjust their enforcement practices not only to the 
difficulties of running their operations due to lockdowns but more 
importantly  to adjust to collapsing markets or markets for essential goods 
characterized by severe shortages, in a context of deep economic depression 
with many firms facing severe liquidity constraints or even the threat of 
bankruptcy. Competition authorities have responded to these extraordinarily 
brutal circumstances by adjusting their enforcement priorities, exempting 
certain forms of cooperation, relaxing their  standards for efficiency defence, 
adopting emergency procedures, allowing state aids under certain conditions, 
accepting mergers because the target had all of a sudden become a failing firm 
etc…. while at the same time insisting that these changes did not mean a 
weakening or an alteration of  the competition law principles that they 
previously followed. This article describes in detail the responses of a number 
of competition authorities, analyzes the differences in the responses of various 
governments and competition authorities to the Covid-19 crisis  and discusses 
whether these responses imply a departure from the traditionally accepted 
goals and enforcement principles of competition.  

Competition 

law and 

health crisis 

Introduction 

1. The Covid-19 economic crisis is fundamentally different 

from the 2008 financial and economic crisis in various respects. 

As Marcel Boyer1 reminds us: the financial crisis was caused by 

the gaming of poorly designed incentive mechanisms and a 

collapse of interbank confidence because of free riding and 

fraud. The current crisis is caused by a cataclysmic exogenous 

shock which has led, first, to brutal spikes in the demand for 

products needed to limit the expansion of the pandemic with 

the simultaneous collapse of supply channels because of our 

overreliance for a number of the relevant products on the 

production facilities of China, the first country to be hit by the 

pandemic. The current crisis is caused, second, by the adoption 

in most countries of general confinement measures which were 

deemed the only possibility to contain the pandemic given the 

lack of availability of the equipment or products required to 

block the spread of the disease. As a result, demand collapsed 

on a large number of markets both because of the physical 

impossibility for consumers to access stores and because of the 

worries of many about an uncertain future. The collapse of 

demand meant that many firms and stores could not continue to 

pay their employees. They were facing a severe liquidity crisis 

as their revenues collapsed (but not their fixed costs) and, 

barring governmental aid, they were forced to lay off their 

workers en masse (particularly in sectors such as construction, 

transportation, restaurants, etc.). To avoid a collapse of the 

economy, in many countries firms were encouraged to 

reorganize and adopt new working methods such as 

teleworking whenever possible and were granted various forms 

of financial support (tax deferment, credit facilities, capital 

injections (for example in the automobile sector or in airline 

transportation)). Governments were eager to ensure that firms 

                                                 
1
 M. Boyer, Competition, open social democracy, and the COVID-19 pandemic. 
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could maintain their capacity to rebound when conditions 

would improve. Simultaneously, governments in a number of 

countries extended financial aid or stimulus packages to 

workers hit by the crisis in order to maintain demand. However, 

such financial assistance to consumption was not necessarily 

effective as consumers were physically prevented from 

accessing stores. 

2. This is essentially where France is at the beginning of 

May 2020. There is talk about reopening on 11 May 2020 and 

future stimulus packages to revive the economy in the autumn. 

3. What is clear, however, is that some of the consumption 

which did not take place during the eight weeks of confinement 

(such as having meals in restaurants or going to plays, concerts 

or soccer matches—which have been cancelled) are forever lost 

and that a large number of SMEs are facing extreme 

difficulties, that some industries with high fixed costs which 

saw a nearly total collapse of demand during the time of 

confinement (such as the automobile sector where demand in 

France decreased by up to 88% during the time of confinement) 

will need help to restructure. Also some industries which 

catered to the demand for mobility (such as airline 

transportation and therefore aircraft manufacturing) will face 

long-term decline in demand. A number of countries will want 

to protect themselves against the risk of being caught again 

unprepared for catastrophic events, and will want to repatriate 

some of their delocalized production of essential goods (for 

example, in the pharmaceutical sector). The necessity to limit 

the interaction among people to avoid pandemics (combined 

with the development of digital technology, and environmental 

goals to limit pollution and a questioning of the safety risk of 

using public transportation) will push firms to change however 

possible their organization and to adopt teleworking much more 

massively than in the past (with an accompanying decline in the 

demand for commercial spaces and an increase in the demand 

for homes with adequate work space). Finally, there is no 

guarantee that in markets where both supply and demand were 

affected by the crisis that they both will be revived 

simultaneously and that therefore those markets will be able to 

return to their previous equilibrium anytime soon. Even if the 

demand for broadcasted sports events such as soccer remains 

stable, the activity of sports clubs and broadcasters has been 

deeply affected by confinement and the resulting cancellation 

of many sports events.  

4. An interesting question is how this will affect market 

competition and competition law enforcement. This question 

may be broken into two sub-questions:  

– The first one is what should or could be the role of 

competition authorities during the crisis. Should 

competition authorities show flexibility in enforcement in 

view of the extraordinarily disruptive situations on a 

number of markets or should they hold firm on their 

principles irrespective of the current circumstances? If 

adjustments are needed what should they entail? 

Pierre M. Horna2 in his contribution shows that 

competition authorities throughout the world have had to 

face difficult choices. 

– The second sub-question concerns the role of 

competition in the long term. From the economic 

standpoint, the Covid-19 crisis revealed the inability of 

competitive markets to adjust sufficiently rapidly during 

a period of stress and also revealed some of the dangers 

that the globalization of value chains has brought, 

leading to concern about the liberal economic policies of 

the 1990s and the first two decades of the 2000s. Does 

this mean that the promotion of free and competitive 

markets as a means to promote efficiency and consumer 

welfare has gone too far and ignored the fact that such 

markets can fail? Is it time to revive industrial policy, to 

accept that there may be legitimate reasons to control 

foreign investment and to find a less unfair framework 

for international competition? Is it also time to reset the 

goals and the procedures of competition law 

enforcement? 

5. The articles presented in this issue proceed from different 

angles to provide answers to these questions. 

6. With respect to the short-term sub-question of the role of 

competition authorities in a time of crisis, it may be useful to 

distinguish between the two functions of competition 

authorities: their advocacy function and their enforcement 

function. 

I. Advocacy 
7. The advocacy function of competition authorities is 

particularly important at a time of intense regulatory activity by 

governments seeking to solve short-term problems. 

Competition authorities are particularly well placed to help 

governments ensure that the new regulations they consider 

adopting do not unduly restrict competition. These authorities 

could also advocate for lifting regulatory obstacles when such 

obstacles actually prevent the smooth adjustment of supply and 

demand.  

8. In her paper Maria Pilar Canedo Arrillaga3 shows, for 

example, how the EU Commission guidance on public 

procurement in the emergency situation created by Covid-19 

establishes a framework striking a balance between the goal of 

allowing competition among bidders and the need to implement 

emergency purchases in exceptional circumstances in cases 

where, given the time constraint, there may not be several firms 

in a position to fulfil the requirements set by the procurement 

agency. She observes that the Spanish government emergency 

                                                 
2
 P. M. Horna A global overview of the impact of COVID-19 on competition 

policies in key sectors.  

3
 M. P. Canedo Arrillaga, Competition and Corona crisis: Some reflections from 

Spain with an advocacy perspective.  
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procurement rules are much too lax compared to the EU 

guidance and should be revised to prevent the unnecessary use 

of non-competitive purchasing procedures. Masako Wakui, in 

her article, shows how in Japan the liberalization of the Covid-

19 testing service market (which is in the hands of the Japanese 

government) would increase the level of testing and she calls 

on competition authorities to examine the situation and evaluate 

whether governmental intervention serves public welfare. 

9. Above and beyond advice to governments on emergency 

regulations, competition authorities must send a clear message 

to the business community on how the principles of 

competition law enforcement will apply in the context of the 

crisis so that business firms can have a clear idea of what is 

allowed and prohibited in these troubled circumstances. Most 

competition authorities have published statements or guidelines 

on competition law enforcement since the beginning of the 

crisis period. At the more general level, all of these statements 

include a clear message that competition authorities will not 

tolerate the behaviour of firms strategically using the excuse of 

the economic crisis to implement anticompetitive practices such 

as price fixing, abuses of market power and pricing abuses by 

firms having a dominant position, market sharing, or exchanges 

of strategic commercial information. Thus the underlying 

principles of competition remain as relevant as ever.  

10. On the enforcement front, in a period of crisis such as the 

current Covid-19 crisis, competition authorities may have to 

deal with two types of business practices which could be 

problematic: the attempt by some firms to benefit from 

shortages by charging very high prices for goods and services 

difficult to find and the coordination among firms to increase 

supply and ensure that the product or service is fairly 

distributed to alleviate the effect of the shortage. Other types of 

coordination among competitors may be aimed at facilitating 

and accelerating innovations to find treatments or vaccines 

which could help alleviate the health crisis which undermines 

the economy. Furthermore, in a situation of economic 

recession, the context in which mergers take place may require 

some procedural or substantive adjustments to the control 

procedure. Finally, in a period where governments are 

massively attempting to support firms faced with various 

difficulties resulting either from the health crisis or from the 

confinement period, competition authorities may, at least in 

some jurisdictions, have to ensure that State aids do not unduly 

restrict competition on markets. 

II. Excessive prices and 

price gouging 
11. With respect to the risk of pricing abuses not all 

competition authorities have the same means of intervention.  

12. In some countries, such as the United States, competition 

authorities are notoriously reluctant to use antitrust laws to 

control the prices charged by firms having market power. A 

majority of states, however, do have price gouging laws which 

can be activated when there is a declared emergency and those 

laws usually prohibit “unconscionably excessive price” or 

unjustified price increases above a certain threshold.  

13. What is noticeable in the United States is that even the 

Federal Trade Commission (FTC), which is in charge of both 

antitrust and consumer protection, has over the years taken a 

very strong stand against price gouging laws and has actively 

discouraged federal legislators who have repeatedly considered 

the adoption of a federal anti-gouging law. The “FTC has 

criticized proposals designed to address price gouging, 

explaining that—particularly in the case of natural disasters—

price increases are a natural response to product shortages 

and can help to draw resources to the affected market” and that 

“if natural price signals are distorted by price controls, 

consumers ultimately might be worse off.” After hurricane 

Katrina in November 2005, then FTC Chairwoman 

Deborah Majoras echoed this sentiment when she stated that4 

“[c]onsumers understandably are upset when they face 

dramatic price increase within a short period of time, 

especially during a disaster.” “But price gouging laws that 

have the effect of controlling prices likely will do consumers 

more harm than good (…) While no consumers like price 

increases, in fact, price increases lower demand and help make 

the shortage shorter-lived than it otherwise would have been.” 

14. There has been much more willingness to use competition 

law provisions against abuses of dominant position in Europe 

and there have been some cases of unfair and excessive prices 

brought against pharmaceutical firms in the recent past. Thus 

on 21 November 2016, EC Commissioner Vestager declared (in 

reference drug prices) that “as the recent action by the British 

and Italian competition authorities shows, there can be times 

when competition rules need to do their bit to deal with 

excessive prices.” The greater interest and willingness of 

European competition authorities to fight excessive prices in 

periods of crisis is also reflected in the contribution of 

Siún O’Keeffe,5 which states: “Competition authorities in turn 

are wary of price hikes and the exploitation of scarcity by 

powerful producers.” 

15. The major problem faced by competition authorities is that 

in principle they can only use their competition law 

enforcement powers when the price gouging is implemented by 

a firm having a dominant position. But in a period such as the 

Covid-19 crisis it is clear that price gouging is tempting for 

firms (suppliers or retailers) which happen to secure a stock of 

an essential product (such as masks in case of a pandemic) 

which is all of a sudden urgently needed to protect hospital 

personnel (including doctors and nurses) and the general 

population in such large quantities that there is no way those 

                                                 
4
 FTC Provides Joint Senate Committee Testimony on Gasoline Prices and 

Competition in the U.S. Petroleum Industry, Chairman: Federal Price Gouging 

Laws Would “Unnecessarily Hurt Consumers.” 

5
 S. O’Keeffe, Competition in a time of Corona: “Primum non nocere.” 
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products can be delivered fast enough to meet even a small 

proportion of the demand. In such situations the provisions of 

competition law prohibiting excessive and unfair prices may 

not be applicable if the price gouger cannot be considered to 

hold a dominant position on the market. 

16. There has been at least one attempt to overcome the 

difficulty of applying Article 86 of the EC Treaty (now 

Article 102 TFEU) to situations in which suppliers were alleged 

to have abused their market power in a situation of acute 

shortage. This was the 1977 EC Commission decision relating 

to the oil market in the Netherlands.6 In this case the alleged 

practice was a partial refusal to sell, at the end of 1973, by an 

oil refiner to ABG, a purchasing cooperative of the nineteen 

members of the Avia Group in the Netherlands, at a time when 

the Netherlands was hit by an OPEC embargo on shipments 

which brought imports of crude down by nearly 50% of their 

October level. According to the decision, the supply crisis in 

the Netherlands was mastered fairly quickly, but the fear of a 

scarcity of petroleum products led to a veritable shortage scare. 

The Commission states that “The general economic scene was 

set towards 1 November 1973 with the outbreak of the oil 

crisis, which was caused by a simultaneous reduction in the 

supply of oil offered on the world market combined with a 

substantial increase in the price demanded for it.” Such a 

situation is not unlike the situation we are experiencing during 

the current Covid-19 crisis, for example with the shortage of 

masks. During the oil crisis, ABG, the retailer, sought to buy 

supplies from BP but was sold much less than it had requested, 

as BP gave preference to its regular customers. 

17. What is of note in this decision is the reasoning of the 

Commission which first considered that BP had a dominant 

position, in spite of the fact that there were at least seven 

refiners active in the Netherlands and that ABG had bought oil 

from at least six of them and, second, that BP had abused this 

dominant position during the period of shortage by reducing its 

supplies to ABG not only substantially but also proportionately 

to a much greater extent than in relation to its other clients 

without objective reasons. According to the Commission BP 

has thus applied dissimilar conditions to ABG in imposing on 

that company an obvious, immediate and substantial 

competitive disadvantage.  

18. With respect to the characterization of the dominant 

position of BP, the Commission states the following: 

“Economic restrictions such as existed in the Netherlands 

during the oil crisis can substantially alter existing commercial 

relations between suppliers who have a substantial share of the 

market and quantities available and their customers. For 

reasons completely outside the control of the normal suppliers, 

their customers can become completely dependent on them for 

the supply of scarce products.  

                                                 
6
 EC, Commission decision IV/28.841 – ABG.  

Thus, while the situation continues, the suppliers are placed in 

a dominant position in respect of their normal customers.  

With the general shortage of supplies all the oil companies 

were faced with the same problem, that of maintaining supplies 

to their regular customers. Thus they were not able to make up 

the deficiencies of the other companies with substantial market 

shares and they were in no way in competition with each other 

to supply customers.  

In the prevailing circumstances each of these companies found 

itself in a dominant position relative to its customers.” 

19. In other words, the Commission argued that short-term 

general disequilibrium characterized by a restriction of supply 

and a spike in demand can give a dominant position to a firm 

“over its customers,” irrespective of its market share before the 

shortage occurred, because the shortage makes switching 

suppliers impossible for the customers. 

20. The Commission decision was overturned by the Court of 

Justice.7 However the court did not examine the merits of the 

definition of a dominant position in a period of shortages. It 

stated: “The first question to be examined is whether, on the 

supposition that special market conditions such as those in this 

case did in fact ensure a dominant position in the Netherlands 

for the large oil companies established there as against their 

respective customers, the factual and legal circumstances on 

which the Commission relies to characterize in particular the 

individual conduct of BP during the crisis make it possible to 

consider that conduct as an abuse within the meaning of 

Article 86 of the Treaty.”  

21. Then the court found that the Commission’s reasoning was 

flawed because, “since ABG’s position in relation to BP had 

been, for several months before the crisis occurred, that of an 

occasional customer, BP cannot be accused of having applied 

to it during the crisis less favourable treatment than that which 

it reserved for its traditional customers.” 

22. By adopting the Commission’s reasoning on the definition 

of dominance in the ABG decision, provisions on pricing 

abuses of dominance could be widely used to fight price 

gouging in cases of shortages.  

23. However, this decision seems to confuse economic 

dependence and market dominance and is contradictory with 

the established jurisprudence on the definition of dominance.  

24. In paragraph 10 of its 2009 guidance on exclusionary 

practices,8 the Commission summarizes the jurisprudence and 

                                                 
7
 Judgement of 29 June 1978, Case 77/77 – Benzine en Petroleum 

Handelsmaatschappij BV and others v. Commission of the European Communities. 

8
 Communication from the Commission – Guidance on the Commission’s 

enforcement priorities in applying Article 82 of the EC Treaty to abusive 

exclusionary conduct by dominant undertakings (Text with EEA relevance) 

(2009/C 45/02). 
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emphasizes that for a firm to be in a dominant position it must 

have a position of economic strength on a relevant market (and 

not simply on its customers) and that it must enjoy substantial 

market power over a period of time (and not simply for a short 

period of time). 

25. Thus most competition authorities in Europe, unless they 

have a consumer protection function, are fairly restricted in 

their ability to fight price gouging during periods of acute 

shortage. In addition, the definition of abusive prices, which 

requires a demonstration of the fact that the price charged was 

both excessive and unfair, places a heavy burden of proof on 

competition authorities. As a result, investigations by 

competition authorities on pricing abuses are particularly long 

and fraught with risks. 

26. Nevertheless, Aymeric de Moncuit9 reminds us that the 

difficulties of applying competition law provisions on abuses of 

dominance have not deterred a number of competition 

authorities throughout Europe from opening investigations into 

excessive pricing practices, for example, in Italy (relating to the 

marketing of hand sanitizers and disposable masks), in Poland 

(regarding the supply of personal protective equipment to 

hospitals), in Turkey (regarding the food sector), in Ukraine 

(regarding masks, airline tickets, disinfectants and consumption 

basket products), and in the Netherlands.  

27. This observation leads to three comments. First, in some 

countries (such as the UK) the competition authority is also 

entrusted with a consumer protection function and therefore can 

use its consumer protection tools together with its competition 

enforcement tools to intervene against price gouging. This 

flexibility is reflected, for example, in the statement of 

Lord Tyrie (chairman of the CMA) on 20 March 2020, when he 

said: “We will do whatever we can to act against rip-offs and 

misleading claims, using any or all of our tools; and where we 

can’t act, we’ll advise government on further steps they could 

take, if necessary.” Besides the willingness to use the flexibility 

offered to by the combination of competition and consumer 

responsibilities, the CMA position on price gouging also offers 

a sharp contrast with the US FTC position on possible 

remedies. Indeed the statement published on its websites also 

states that: “In addition, the CMA will assess whether it should 

advise Government to consider taking direct action to regulate 

prices.” 

28. Second, as Anastasia Usova reminds us,10 competition 

authorities can use their soft powers in combination with their 

investigatory powers to fight excessive pricing practices in a 

crisis situation. We are told, for example, that the 

Antimonopoly Committee of Ukraine (AMC) has been 

extremely active in issuing “recommendations in Kyiv and the 

Kyiv region (i) to pharmacies to refrain from imposing 

                                                 
9
 A. de Moncuit, How might the Covid-19 crisis change the dynamics of 

competition law? 

10
 A. Usova, Investigations into price hikes and other responses by the Ukrainian 

competition authority to the COVID-19 crisis. 

economically unjustified price increases for face masks, and (ii) 

to food retail chains to refrain from unreasonable price 

increases for face masks, disinfectants and long-life food.” 

Simultaneously the AMC has also launched investigations "into 

parallel price increases in the same region (i) by pharmacies 

and the wholesale suppliers of healthcare products, including 

face masks, as well as (ii) by food retailers and their wholesale 

suppliers of vegetables and long-life foodstuffs.”  

29. It could be the case that public recommendations, warnings 

or statements by competition authorities regarding excessive 

prices have an effective dissuasive effect on firms from 

engaging in price gouging, particularly if such soft warnings 

are complemented by investigations into collective price fixing.  

30. The reason is that such public warnings increase both the 

alertness of consumers to the possibility of being exploited and 

the reputational risks for firms if they are found to have been 

engaged in excessive pricing practices. In addition, the fact that 

consumers are likely to decide to stay away from firms having 

been found to engage in excessive pricing or sudden price hikes 

in a time of shortages means that the sanction for a firm with a 

reputation of price gouging is likely to be an immediate decline 

in its sales. 

31. An interesting example of the effectiveness of the 

reputational risk faced by firms engaging in price gouging was 

provided early on in the Covid-19 crisis in the US. As reported 

by the New York Times, while on a three-day shopping spree 

that began on March 1, the day after the first coronavirus death 

in the US was announced, two brothers driving around 

Tennessee bought all the hand sanitizers they could find in 

stores across the state. They ended up with a stock of 

17,700 bottles of hand sanitizer liquid and thousands of packs 

of antibacterial wipes. They then started offering them for sale 

on Amazon for prices which were multiple times the price they 

had paid. They succeeded in selling 300 bottles of hand 

sanitizer on Amazon the first day of their offering before 

Amazon removed their listing and warned sellers they would be 

suspended for price gouging. On March 14, the New York 

Times ran the story on the attempt at price gouging by the two 

brothers, who, faced with a public backlash and an 

investigation for price gouging, eventually decided to give their 

remaining stock to charities on March 15.11  

32. Third, a few countries have adopted more radical (but also 

less orthodox) solutions to facilitate the intervention of their 

competition authority against price abuses which could also be 

used to fight price gouging. 

33. This is the case, for example, in Ukraine. In her paper, 

Anastasia Usova12 refers to a provision regarding “anti-

competitive parallel behaviour” in the Ukrainian competition 

                                                 
11

 J. Nicas, The Man With 17,700 Bottles of Hand Sanitizer Just Donated Them, New 

York Times, 15 March 2020. 

12
 A. Usova,  Investigations into price hikes and other responses by the Ukrainian 

competition authority to the COVID-19 crisis.  supra note 10.  
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law system. Non-dominant companies may be found liable for 

excessive pricing if they simultaneously or “almost 

simultaneously” increase their prices, and if these price 

increases cannot be explained by objective factors. In those 

cases, there is a (rebuttable) presumption that they entered into 

illegal concerted practices amongst competitors. Thus, in order 

to establish a violation, in addition to finding price correlation 

amongst competitors that increase their prices in parallel, the 

AMC is also required to examine all the objective factors which 

could cause such similarity in price increase.  

34. Another example of unorthodox means of allowing the 

intervention of a competition authority in cases of price 

gouging is provided by South Africa. As Mark Griffiths13 

explains, in South Africa the Competition Commission (SACC) 

enforces the Competition Act and the National Consumer 

Commission (NCC) is in charge of consumer protection. 

Following the declaration by the South African government of 

a national disaster on 15 March 2020, it was felt that new rules 

should be introduced to address the specific competition 

concerns in the pricing and supply of essential products due to 

the coronavirus pandemic. The Consumer and Customer 

Protection and National Disaster Management Regulations and 

Directions were enacted on 19 March 2020. One of the goals of 

these regulations is to “protect consumers and customers from 

unconscionable, unfair, unreasonable, unjust or improper 

commercial practices during the national disaster.”  

35. In determining whether a dominant firm has charged an 

excessive price to consumers or customers (which is a violation 

of Article 8 of the Competition Act), the regulations establish 

that during the period of the national disaster, a material price 

increase of a good or service which “does not correspond to or 

is not equivalent to the increase in the cost of providing that 

good or service,” or “increases the net margin or mark-up on 

that good or service above the average margin or mark-up for 

that good or service in the three month period prior to 1 March 

2020,” is a relevant and critical factor for determining whether 

the price is excessive or unfair and indicates prima facie that 

the price is excessive or unfair. Furthermore, during the period 

of national disaster, such a price increase is also an 

unconscionable, unfair, unreasonable and unjust price increase 

and a supplier is prohibited from effecting such a price increase 

in accordance to Articles 40 and 48 of the Consumer Protection 

Act No. 68 of 2008. 

36. According to a press release from the Competition 

Commission of South Africa,14 as of 31 March 2020, the SACC 

had sent over 100 letters to national retailers, suppliers and 

independent retailers with respect to allegations of excessive 

prices. 

                                                 
13

 M. Griffiths, South Africa: Comprehensive package of antitrust measures adopted 

in response to Covid-19 pandemic. 

14
 Competition Commission of South Africa, COVID-19 update: Competition 

Commission flooded with over 500 complaints of excessive pricing, 

31 March 2020. 

III. Coordination among 

competitors 
37. The second major concern of competition authorities in a 

time of crisis due to the Covid-19 pandemic concerns the 

possibility that firms may seek to or have to coordinate in order 

to alleviate the shortages of essential products or services 

necessary to limit the spread of the virus or to treat it or to 

discover a vaccine against it. Competition authorities are under 

some pressure to allow such horizontal coordination or 

cooperation, which seems desirable, at least from a public 

interest perspective. An example of such pressure is provided 

by an article co-authored by Klaus Schwab (founder of the 

World Economic Forum) and Guido Vanham (professor of 

virology at the University of Antwerp) and published on the 

WEF website on 13 April 2020 entitled “What we must do to 

prevent a global COVID-19 depression,” in which they state: 

“Of course, we could be lucky that an existing, already 

approved drug could also act against this virus, or that an 

efficacious COVID drug could prevent mortality and promote 

recovery of infected subjects. On the former, mass screening is 

happening today, so we will know soon. Also new schemes for 

rapid testing of candidate vaccines are set up and a suitable 

candidate could emerge within months. But even then, it will 

take time to produce and deliver it on a worldwide scale. 

Nevertheless, all global stakeholders should provide all their 

support, financially as well as through bureaucratic means, to 

get to this solution as fast as possible. This is a time for 

collaboration, not competition.” 

38. On the whole, competition authorities have stated that they 

would not prioritize such agreements in their enforcement 

activity. This reduces the risk that competition authorities will 

start ex officio proceedings against such cooperation 

agreements. However, this does not guarantee that such 

agreements are not going to be challenged in courts on their 

compatibility with competition law or that competition 

authorities are always going to be able to avoid investigating 

them since such agreements can be referred to them by third 

parties and since, at least in some countries, competition 

authorities cannot refuse to investigate in the case of a referral.  

39. There are significant differences in the reasons given by 

competition authorities for not prioritizing horizontal 

agreements implemented to alleviate the effects of the health 

crisis.  

40. On 23 March 2020, the European Competition Network 

(network of competition enforcement authorities in the 

European Union—ECN) issued a joint statement15 in which it 

stated that it understood that this extraordinary situation may 

trigger the need for companies to cooperate in order to ensure 
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application of competition law during the Corona crisis. 
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the supply and fair distribution of scarce products to all 

consumers. It then suggested that it would not “in the current 

circumstances” “actively intervene against necessary and 

temporary measures put in place in order to avoid a shortage 

of supply.” The justification given by the members of the ECN 

not to intervene is that under the current circumstances “such 

measures are unlikely to be problematic, since they would 

either not amount to a restriction of competition under 

Article 101 TFEU/53 EEA or generate efficiencies that would 

most likely outweigh any such restriction.” Finally, ECN 

members called on companies having doubts about the 

compatibility of such cooperation initiatives with EU/EEA 

competition law to reach out to the Commission, the EFTA 

Surveillance Authority or the national competition authority 

concerned at any time for informal guidance. 

41. The ECN joint statement raises a couple of interesting 

issues. It seems to indicate that besides the preoccupation with 

an adequate supply, ensuring the fairness of the distribution of 

goods or services may also be a justification for the cooperation 

of competitors. It further suggests that the reasons for which 

ECN members would not intervene against necessary and 

temporary measures to avoid a shortage of supply (or an 

unfairness of the distribution of the products or services) is that 

“in the current circumstances” cooperation among firms to 

reach those goals would in all likelihood not amount to a 

restriction of Article 101 TFEU/53 EEA or would “generate 

efficiencies that would most likely outweigh any such 

restriction.” 

42. The first issue is thus the recognition of the fact that the 

determination of what is anticompetitive or what contributes to 

economic progress depends on “the current circumstances.” 

Such a position is a welcome evolution with respect to the 

perceived principled (some would say “dogmatic” or “rigid”) 

approach followed by many ECN competition authorities when 

it comes to adopting infringement decisions in agreements, 

exchange of information or collusion cases. The tendency, at 

least in Europe over the last twenty years, has been to consider 

more and more horizontal practices as per se violations of 

competition law (in spite of some attempts by the CJEU to 

restrict the definition of per se violations) in order to alleviate 

the burden of proof for competition authorities (and to lessen 

the risk that their decisions may be overturned on appeal). 

Simultaneously competition authorities have generally been 

unconvinced by the efficiency arguments put forth by violators. 

Thus there was less and less scope to consider the 

circumstances in which those horizontal practices were 

implemented.  

43. The second interesting issue is that of the efficiency defence 

of competition violations. The joint statement by the ECN 

members seems to imply that in the “current circumstances” 

efficiencies would most likely outweigh any of the competition 

restrictions associated with short-term collective efforts at 

avoiding supply shortages or at ensuring a fair distribution of 

the available supply. 

44. It must be recalled, first, that the ECN members 

competition authorities cannot apply Article 101(3) TFEU since 

this is a prerogative of the European Commission. If they 

consider that in a case the conditions of Article 101(3) are met, 

they can only decide that there is no ground to pursue the case 

but they cannot positively state that Article 101(3) applies. 

Such decisions by national competition authorities do not 

prevent the EC Commission from finding differently. It is thus 

somewhat surprising that the ECN members state that the 

efficiencies generated by horizontal cooperation among firms 

trying to increase the supply of goods or the fair distribution of 

those goods in relation with the Covid-19 crisis would, in all 

likelihood, outweigh the restrictions of competition inherent to 

this cooperation. 

45. In the past European national competition authorities have 

often considered that competition restrictions among the 

suppliers of medicine or among health service providers did not 

lead to the kind of efficiencies referred to in the ECN joint 

statement or that these efficiencies did not outweigh the 

negative impact of the competition restrictions.  

46. For example, in July 2013, the Bundeskartellamt concluded 

a cartel administrative proceeding against the Brandenburg 

ophthalmologists cooperative “Augenärztegenossenschaft 

Brandenburg” and the health insurance fund AOK Nordost.16 In 

this case, the participation in two selective contracts and 

membership in the Brandenburg ophthalmologists cooperative 

had only been allowed to ophthalmologists who had an 

accreditation in Brandenburg to provide health care services 

within the statutory health insurance scheme. The 

Bundeskartellamt found that these arrangements which 

excluded Berlin ophthalmologists, who were authorized to 

invoice their services in Brandenburg but were only active in a 

branch practice or as a member of a joint practice, restricted 

competition among ophthalmologists in Brandenburg.  

47. The parties argued that these restrictive agreements were 

justified by the desire to attract a sufficient number of 

ophthalmologists to be permanently installed in Brandenburg 

and the desire to improve the distribution of ophthalmological 

services in this region by having a sufficient number of “close 

to home” practitioners. The Bundeskartellamt refused to give 

this agreement an exemption under § 2 of the Act against 

Restraints of Competition (the national equivalent to 

Article 101(3)), arguing that a restriction in competition among 

doctors was necessarily prejudicial to patients. 

48. In another case, the Spanish Competition Authority found 

that an agreement between an association of pharmacists in the 

Castilla-La Mancha region and the regional health service was 

akin to an illegal market-sharing agreement to the extent that it 

introduced a rotation among pharmacists for the supply of 
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medicine to health centres.17 The decision of the Spanish 

Competition Authority was subsequently confirmed by the 

Appeal Court and the Supreme Court. 

49. However, the circumstances surrounding the horizontal 

agreements in those cases were different from the 

circumstances which prevail in the current Covid-19 crisis. 

Those decisions dealt with anticompetitive issues at times when 

the markets for medical supplies or services were not affected 

by the kind of massive shortages experienced in many 

European countries since the beginning of the Covid-19 crisis. 

Thus, the claims by the authors of these practices that they were 

necessary to better balance supply and demand or to ensure a 

smoother or fairer distribution of the medical services did not 

seem to be sufficiently credible justifications to outweigh the 

competition restriction that they implied. In addition, those 

decisions dealt with practices which entailed a restriction in the 

ability of some market participants to expand output as opposed 

to the more common case in an acute shortage of agreements 

designed to allow an orderly expansion of the output of the 

participating firms. 

50. Circumstances are quite different when the world is subject 

to a deadly pandemic and a massive short-term disequilibrium 

between supply and demand for a number of medicines, test 

kits, a vaccine, etc., necessary to face the pandemic. It is clear 

that, over time, private initiative and self-interest in the context 

of competitive markets will bring those markets back to 

equilibrium. But the relevant question is: how long will it take? 

There is no time to wait as the pandemic spreads throughout the 

world bringing with it massive negative externalities in the 

form of lost lives and the opportunity cost of confinement. Thus 

the short-term cost of not allowing agreements which may 

contribute to increasing supply of essential medicine and 

services and allowing for a smoother (and fairer) distribution of 

these goods and services may outweigh the benefits that 

protecting competition may entail in the long run. The flip side 

of this approach is, of course, that when the agreements do not 

limit the short-term costs of massive market disruptions, it is 

less likely that efficiency benefits will be considered to 

outweigh horizontal competition restrictions because there is an 

immediate benefit (rather than a cost) to preserving competition 

in the short run and the efficiency benefits usually take a 

number of years to manifest themselves. 

51. On 8 April 2020, the Commission published a 

Communication on the establishment of a temporary 

framework for assessing antitrust issues related to the Covid-19 

outbreak.18 This communication is extensively discussed in the 

paper of Faustine Viala and David Kupka.19 In its 

communication, the Commission suggests that different 
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 Comisión Nacional de la Rompetencia, Resolución (Expte. 639/08 Colegio 

Farmacéuticos Castilla-La Mancha) 14 de abril de 2009. 
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 Communication from the Commission – Temporary Framework for assessing 

antitrust issues related to business cooperation in response to situations of urgency 

stemming from the current COVID-19 outbreak. 

19
 F. Viala and D. Kupka, Cooperation between companies in times of health crisis. 

measures may contribute to bridging between demand and 

supply on markets. In that perspective, some cooperation 

among firms does not raise competition concerns under certain 

conditions. This is, for example, the case of: 

- entrusting to a third party the task of coordinating joint 

transport for input materials; 

-identifying those essential medicines for which, in view of 

forecasted production, there are risks of shortages; 

-gathering aggregate production and capacity information 

(without exchanging individual company information); 

- elaborating a model to predict demand on a Member State 

level, and identifying supply gaps;  

- sharing aggregate supply gap information, and requesting that 

participating undertakings, on an individual basis and without 

sharing that information with competitors, indicate whether 

they can fill the supply gap to meet demand (either through 

existing stocks or increase of production).  

As long as no flow of individualized company information 

seeps back to competitors, such cooperation does not seem to 

be problematic from the point of view of European competition 

law. 

52. But the Communication of the Commission goes further 

and acknowledges that there might be a need in the health 

sector for firms to go beyond the aforementioned 

uncontroversial types of cooperation and to coordinate the 

reorganization of production with a view to increasing and 

optimizing output so that not all firms focus on one or a few 

medicines, and other medicines remain in underproduction, 

where such reorganization would allow producers to satisfy 

demand for urgently needed medicines across Member States.  

53. In other words, the Commission accepts the idea that there 

can be such a thing as a short-term failure of purely competitive 

markets to deliver in a timely manner the quantity and variety 

of medical products which is needed to satisfy demand for 

urgently needed medicine. In other words, the Commission 

recognizes implicitly that in a pandemic, long-run efficiency 

benefits may come at a high cost in the short run.  

54. In such cases, according to the Commission, the measures 

to be taken to adapt production, stock management and 

distribution in the industry may require exchanges of 

commercially sensitive information and a certain coordination 

of which site produces which medicines. Such exchanges and 

coordination between undertakings are in normal circumstances 

problematic under EU competition rules. The Commission, 

however, states that such measures—in view of the emergency 

situation and their temporary nature—would not give rise to an 

enforcement priority for the Commission as long as (i) they 

would be designed and objectively necessary to actually 

increase output in the most efficient way to address or avoid a 
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shortage of supply of essential products or services, such as 

those that are used to treat Covid-19 patients; (ii) they would be 

temporary in nature (i.e., to be applied only as long there is a 

risk of shortage or in any event during the Covid-19 outbreak); 

and (iii) they would not exceed what is strictly necessary to 

achieve the objective of addressing or avoiding the shortage of 

supply.  

55. The position of the EU Commission that such agreements 

are not a priority of the Commission is prima facie difficult to 

reconcile with the ECJ Judgement in the Irish beef case where 

the court held that anticompetitive agreements designed to 

remedy a crisis in a sector are per se violations of EU 

competition law:20 “(…) even supposing it to be established 

that the parties to an agreement acted without any subjective 

intention of restricting competition, but with the object of 

remedying the effects of a crisis in their sector, such 

considerations are irrelevant for the purposes of applying that 

provision. Indeed, an agreement may be regarded as having a 

restrictive object even if it does not have the restriction of 

competition as its sole aim but also pursues other legitimate 

objectives (General Motors v Commission, paragraph 64 and 

the case-law cited). It is only in connection with Article 81(3) 

EC that matters such as those relied upon by BIDS may, if 

appropriate, be taken into consideration for the purposes of 

obtaining an exemption from the prohibition laid down in 

Article 81(1) EC.”  

56. Furthermore, the claim that anticompetitive agreements 

designed to increase supply of health products or services and 

ensure their fair distribution, if anticompetitive, would 

automatically be exempted under Article 101(3), which states 

that the prohibition on anticompetitive agreements may be 

inapplicable where an agreement contributes “to improving the 

production or distribution of goods or to promoting technical 

or economic progress, while allowing consumers a fair share of 

the resulting benefit” (and therefore would not be worth 

pursuing), is a departure of the past practice of the Commission 

since, following the modernization of EC law in 2004, it has 

never accepted an Article 101(3) defence.  

57. Finally, the Commission states that the fact that a 

cooperation is encouraged and/or coordinated by a public 

authority (or carried out within a framework set up by the 

latter) is also a relevant factor to be taken into account to 

conclude that such cooperation would not be problematic under 

EU competition law or would not be an enforcement priority 

for the Commission. This last consideration reverses the 

traditional approach that ministerial encouragements to an 

anticompetitive practice are no excuse under competition law. 

It must be recalled that in the Irish Beef case previously 

referred to, the Irish government had supported the agreement 

to reduce capacity in the Irish beef industry. 
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58. It thus appears that the Commission will not prioritize cases 

of horizontal cooperation between firms to alleviate the 

shortages of essential products or services in the context of the 

Covid-19 crisis for reasons other than the fact that it considers 

that such agreements do not raise a competition issue. On the 

one hand, it implicitly considers that horizontal cooperation 

among competitors designed to increase output in a situation of 

acute shortage (or to facilitate the optimal distribution of goods 

and services) should be treated differently than agreements 

which restrict output even if they have anticompetitive features; 

on the other hand, The Commission is willing to recognize 

(within limits) that when its enforcement might clash with the 

public interest objective of restoring as fast as possible the 

smooth supply of products and services necessary to the health 

of EU citizens, correcting the negative externalities created by 

the shortage should trump the goal of preserving competition at 

all costs. 

59. In order to provide both guidance and legal predictability 

the Communication states that the Commission will “provide 

guidance to undertakings and trade associations with respect to 

specific cooperation initiatives with an EU dimension, that 

need to be swiftly implemented in order to effectively tackle the 

COVID-19 outbreak, especially where there is still uncertainty 

about whether such initiatives are compatible with EU 

competition law” and “stands ready, exceptionally and at its 

own discretion, to provide such guidance by means of an ad 

hoc ‘comfort’ letter.” 

60. On 8 April 2020, the EU Commission issued its first 

“comfort letter” to generics association Medicines for Europe 

(an association of generic pharmaceutical companies), giving it 

assurances that a specific voluntary cooperation project among 

generic pharmaceutical companies (which produce the largest 

part of critical hospital medicines) to develop a list of products 

needed in intensive care units and to identify the risks of 

shortages of critical hospital medicines for the treatment of 

Covid-19 patients would not fall foul of antitrust rules. Based 

on publicly available information, under exemption granted by 

the Commission in two days, the companies would be allowed 

to share active pharmaceutical ingredients (“APIs”) along with 

“intermediates,” which are semi-finished versions of medicines. 

They may also need to communicate when deciding whether to 

transfer production of a medicine from one site to another in 

order to increase production capacity. Distribution may also be 

coordinated on an ongoing basis. The Commission, however, 

required that only indispensable information should be 

exchanged (any discussion on prices or other non-essential 

matters is likely to result in an investigation by the 

Commission), that the project should be open to all companies 

that wish to participate and that all meetings should be reported. 

This cooperation should only last during the pandemic and the 

Commission will inform Medicines for Europe when it is 

necessary to end it. 

61. On 24 March 2020, the Federal Trade Commission and the 

US Department of Justice Antitrust Division issued a joint 

statement also providing guidance for collaborations of 
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businesses working to protect the health and safety of 

Americans during the Covid-19 pandemic that is discussed in 

Daniel A. Crane’s paper.21 

62. The starting point of the US agencies is, as in the case of 

the European Commission, the recognition of the fact that 

health care facilities may need to work together in providing 

resources and services to assist patients, consumers, and 

communities affected by the pandemic and its aftermath and 

that other businesses may need to temporarily combine 

production, distribution, or service networks to facilitate 

production and distribution of Covid-19 related supplies.  

63. The first object of the joint FTC–DOJ statement is 

pedagogical. The US agencies want to “make clear to the 

public that there are many ways firms, including competitors, 

can engage in procompetitive collaboration that does not 

violate the antitrust laws.” Basing themselves on the case law, 

the agencies point out that when firms collaborate on research 

and development this “efficiency-enhancing integration of 

economic activity” is typically procompetitive, “that sharing 

technical know-how, rather than company-specific data about 

prices, wages, outputs, or costs, may be ‘necessary to achieve 

the procompetitive benefits of certain collaborations’ (…) that 

most joint purchasing arrangements among healthcare 

providers, such as those designed to increase the efficiency of 

procurement and reduce transaction costs, do not raise 

antitrust concerns.”  

64. Over and beyond references to past elements of 

jurisprudence, the US agencies announce that they will account 

for “exigent circumstances” in evaluating efforts to address the 

spread of Covid-19 and its aftermath. For example, they 

acknowledge that health care facilities may need to work 

together in providing resources and services to communities 

without immediate access to personal protective equipment, 

medical supplies, or health care or that other businesses may 

need to temporarily combine production, distribution, or service 

networks to facilitate production and distribution of Covid-19 

related supplies they may not have traditionally manufactured 

or distributed. The US agencies thus recognize that “[t]hese 

sorts of joint efforts, limited in duration and necessary to assist 

patients, consumers, and communities affected by Covid-19 and 

its aftermath, may be a necessary response to exigent 

circumstances that provide Americans with products or 

services that might not be available otherwise.” Additionally, 

where the government enlists help from private businesses in 

addressing Covid-19, the US agencies stand ready to assist, 

such as by working with the Department of Health.  

65. Even though the EU Communication seems to be aligned 

with the joint statements of the US agencies, the latter is much 

less explicit than the former both on the possible conflicts 

between antitrust laws and the necessity to deliver rapidly and 
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speedily the essential elements necessary to fight the pandemic 

and the use of their prosecutorial discretion. 

66. Together with their statement, the US antitrust agencies also 

provide for an “expedited procedure” for Covid-19 public 

health projects. The agencies will respond to all Covid-19 

related requests, and resolve those addressing public health and 

safety, within seven calendar days of receiving all information 

necessary to vet these proposals, thus offering a quicker review 

than existing FTC and DOJ programs that are designed to 

provide guidance to businesses concerned about the legality of 

proposed conduct under the antitrust laws. 

67. Other national competition authorities outside the EU have 

also signalled their willingness to allow, at least temporarily, 

cooperation or coordination between competitors whenever 

such cooperation or coordination is necessary to avoid a 

shortage due to the Covid-19 crisis, or ensure security of 

supply.  

68. This is, for example, the case of the United Kingdom’s 

Competition and Markets Authority, which on 25 March 2020 

published its approach to business cooperation in response to 

the crisis.22 The CMA makes clear that it will not “tolerate 

conduct which opportunistically seeks to exploit the crisis,” that 

its approach to business cooperation is limited to matters 

relating strictly to, or arising directly out of, the Covid-19 

pandemic and that it will withdraw its guidance when it 

considers that it is no longer necessary.  

69. The CMA approach is two-pronged.  

70. First, the CMA explains how it will prioritize cases during 

the Covid-19 outbreak. One of the key strategic objectives for 

the CMA included in the CMA’s Annual Plan for 2020/2021 is 

that of “protecting consumers, including in particular those in 

vulnerable circumstances.” Further, according to the CMA’s 

Annual Plan for 2020/2021, it intended to “sharpen its focus on 

what matters to consumers” so that its “interventions deliver 

impact where it is most needed.” The CMA uses these high 

level objectives and intentions to delineate the area where it 

will refrain from taking action.  

71. The CMA considers that providing a sufficient amount of 

product or services to slow the pandemic or to treat affected 

patients is what is most needed by consumers who are 

vulnerable to the coronavirus. It also acknowledges that 

cooperation among companies may be needed to achieve the 

goals of ensuring the supply and the fairness of the distribution 

of the scarce products and services to all consumers. Therefore 

the CMA will refrain from taking enforcement actions if the 

coordination measures (i) are appropriate and necessary in 

order to avoid a shortage, or ensure security of supply; (ii) are 

clearly in the public interest; (iii) contribute to the benefit or 

well-being of consumers; (iv) deal with critical issues that arise 
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as a result of the Covid-19 pandemic; and (v) last no longer 

than is necessary to deal with these critical issues.  

72. Thus the CMA, unlike the ECN members, does not cast its 

policy in terms of a balance between the cost of competition 

restrictions and the efficiency benefits that they entail. It is 

more concerned with public interest considerations, which in 

the pandemic period guide its prioritization of cases. 

73. The second part of the CMA’s message deals with how, in 

the unprecedented context of the Covid-19 pandemic, it will 

apply the criteria for exemption from the competition law 

prohibition on agreements and arrangements restricting 

competition. 

74. The CMA recalls that under Section 9 of the Competition 

Act 1998, an agreement that restricts competition is exempt 

from the prohibition on agreements and arrangements 

restricting competition if it meets four criteria. It must 

contribute to improving production or distribution, or 

promoting technical or economic progress. It must allow 

consumers a fair share of the resulting benefit. It must not 

impose on the undertakings concerned restrictions which are 

not indispensable to the attainment of those objectives. Finally, 

it must not afford the undertakings concerned the possibility of 

eliminating competition in respect of a substantial part of the 

products or services in question.  

75. In its guidance the CMA then states that cooperation that 

ensures essential goods and services can be made available to 

the public or an important sub-set of the public such as key 

workers or vulnerable consumers will be considered efficiency-

enhancing. It states that cooperation which avoids or mitigates 

shortages will be likely to be considered as giving consumers a 

fair share of the benefits. It goes on to state that to assess the 

indispensability of the cooperation, the key factor will be 

whether, in the circumstances and limited time available to 

consider alternatives, the cooperation could reasonably have 

been considered necessary. The extent to which the cooperation 

is temporary in nature will be an important consideration to 

assess the admissibility of the competition restriction as well as 

the fact that it is strictly limited to what is necessary to alleviate 

the shortage. 

76. Thus the CMA considers that the definition of efficiencies 

should not be restricted to narrow economic considerations on 

price or quality and is willing to consider as efficiencies more 

qualitative aspects such as the relevance of the distribution to 

meet the needs of key workers. The CMA also considers that 

coordination to either increase output or improve the 

distribution of existing output is necessarily fair to consumers. 

Finally, it recognizes that the “indispensability” condition for 

exemptions very much depends on the hypothesis one makes 

about possible alternatives which themselves are dependent on 

the time frame one considers. For the purpose of exempting 

cooperation in the medical field to deal with the Covid-19 

pandemic, the CMA is willing to restrict the analysis to the 

short term and to accept that the indispensability criterion is 

fulfilled even if alternative but longer-term solutions (such as a 

readjustment of supply and demand over time) to cooperation 

existed. 

IV. Exemptions from 

competition law 
77. Finally, in other countries, the Covid-19 crisis has elicited 

different reactions than a simple adjustment of competition 

authority practises. For example, in South Africa, as 

documented in the paper of Mark Griffiths,23 the government, 

on the one hand, introduced new rules to deal abusively high 

prices of essential products and, on the other hand, temporarily 

suspended the application of the competition law in key sectors 

to facilitate the coordinated response of the private sector and 

to support the actions taken by the South African government 

in dealing with the pandemic. The Covid-19 Block Exemption 

for the Healthcare Sector exempts from the application of 

Sections 4 and 5 of the Act (prohibiting anticompetitive 

horizontal and vertical agreements) agreements undertaken at 

the request of, and in coordination with, the Department of 

Health for the sole purpose of responding to the Covid-19 

pandemic national disaster. Two other block exemptions were 

granted: the “Banking Block Exemption allows cooperation 

between banks in the context of the Banking Association of 

South Africa (BASA), the industry trade association, and the 

Payments Association of South Africa (PASA) (…) for the sole 

purpose of responding to the Covid-19 pandemic,” and an 

exemption for the retail property sector (the Retail Block 

Exemption) was adopted on 24 March 2020. “This block 

exemption seeks to assist the provision of relief to retail tenants 

whose businesses fall within the following designated trading  

line: clothing, footwear and home textile retailers; personal 

care services; and restaurants.” Thus, unlike in previously 

mentioned countries, there is a clear concern in South Africa 

that competition law is inadequate or insufficiently flexible or 

adaptable to deal with collusion in a period of acute crisis. 

78. Along the same lines, the United Kingdom government also 

announced on 19 March 2020 that it temporarily relaxed 

elements of competition law as part of a package of measures to 

allow supermarkets to work together to feed the nation. The 

move allows retailers to share data with each other on stock 

levels, cooperate to keep shops open, or share distribution 

depots and delivery vans. It would also allow retailers to pool 

staff with one another to help meet demand. Environment 

Secretary George Eustice said: “We’ve listened to the powerful 

arguments of our leading supermarkets and will do whatever it 

takes to help them feed the nation. By relaxing elements of 

competition laws temporarily, our retailers can work together 

on their contingency plans and share the resources they need 

with each other during these unprecedented circumstances. We 
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welcome the measures supermarkets are already taking to keep 

shelves stocked and supply chains resilient, and will continue to 

support them with their response to coronavirus.”  

79. Business Secretary Alok Sharma said: “In these 

extraordinary and challenging times it is important that we 

remove barriers to our supermarkets working together to serve 

customers, particularly those who are elderly, ill or vulnerable 

in all parts of the UK. The temporary relaxation of competition 

law for the food sector will allow supermarkets to cooperate 

with each other to keep their shops staffed, their shelves 

stocked, and the nation fed. I am clear that we will continue to 

do whatever it takes to support business through this extremely 

difficult period.” The press release of the UK government 

announced that legislation would be laid shortly to amend 

elements of the Competition Act 1998, which prevents certain 

types of anticompetitive behaviour, and that this relaxation 

would be temporary and limited to enabling retailers: “to work 

together for the sole purpose of feeding the nation during these 

unprecedented circumstances.” 

80. This approach has also been followed in Germany to ensure 

the continuity of food supply.  

V. Crisis cartels 
81. Given the fact that many markets will be negatively 

impacted by the economic crisis which is looming, there is 

considerable interest in discussing whether crisis cartels will be 

treated more leniently in the future than they have been in the 

past. This issue is discussed at length in the paper of 

Christian Ritz24 both in the European context and more 

specifically in the German context. In general, the conditions to 

benefit from a crisis cartel defence are quite strict. The firms 

must show that: (i) the overcapacity is structural and permanent 

and is unlikely to be resolved by individual decisions except at 

a very high social cost; (ii) the coordination will result in a 

reduction in capacity which will restore the competitiveness of 

the industry; (iii) the agreement is strictly limited in its scope 

and in its duration to the coordinated reduction in capacity; (iv) 

the consumers will not suffer in the short run and will benefit in 

the long run from the elimination of the overcapacity; and (v) 

firms will maintain competition among them during the time of 

the agreement.  

82. It is very unlikely that competition authorities will modify 

their strict criteria for the admissibility of the crisis cartel 

defence. This means that only agreements which are clearly 

aimed at collectively reducing overcapacity to the exclusion of 

any other cooperation have a chance to benefit from this 

exemption. Furthermore, the possible candidates for a crisis 

cartel defence should be industries characterized by high fixed 

cost and comparatively low variable costs since in those 
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industries firms can be tempted to wait longer to leave the 

market even if the depressed prices do not cover their average 

costs but allow them to cover their variable costs, thus 

contributing to make the overcapacity permanent and structural. 

Similarly markets where firms face high exit costs (for example 

because they have to clean up the pollution that they created or 

because their investments costs are sunk), individual firms, 

even in the presence of overcapacity, may not find it possible to 

exit the market, thus making the overcapacity structural.  

83. However, one of the crucial questions is whether (and to 

what extent) the macroeconomic environment is going to make 

a difference in the assessment by competition authorities of the 

structural nature of the overcapacity and of the social and 

economic cost of letting firms adjust individually if the crisis 

cartel defence is rejected. In addition, uncertainties about the 

impact of the crisis on future demand for particular services 

(for example, aircraft manufacturing, air travel or demand for 

cruises and cruise ships) may complicate the analysis of 

competition authorities by raising their risk of costly errors in 

refusing the crisis cartel defence.  

VI. Cartel sanctions 
84. Finally, there is the question of the severity of sanctions of 

anticompetitive practices in a period of economic crisis. 

Aymeric de Moncuit reminds us of the fact that the Guidelines 

of the EC Commission on the method of setting fines25 state in 

paragraph 35 that: “In exceptional cases, the Commission may, 

upon request, take account of the undertaking’s inability to pay 

in a specific social and economic context. It will not base any 

reduction granted for this reason in the fine on the mere finding 

of an adverse or loss-making financial situation. A reduction 

could be granted solely on the basis of objective evidence that 

imposition of the fine as provided for in these Guidelines would 

irretrievably jeopardise the economic viability of the 

undertaking concerned and cause its assets to lose all their 

value.” A number of European national competition regimes 

also allow competition authorities to take into consideration the 

competition law violators’ ability to pay in the determination of 

their sanction.  

85. This offers only a fairly limited scope for firms guilty of an 

anticompetitive agreement to argue that they should be treated 

leniently.  

86. But it should be noted that in some countries there has been 

(modest) consideration of the impact of the Covid-19 crisis on 

the ability of competition law violators to pay their fines. For 

example, in Germany, the Bundeskartellamt can delay the 

payment of antitrust fines. However, the deferred fines must be 

paid with interest. It was announced on 29 April 2020 that the 

German government had approved a draft law to be sent to 
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Parliament according to which firms fined by the 

Bundeskartellamt for antitrust breaches would be temporarily 

relieved (until June 2021) from interest payments if they need 

to deal with the impact of the Covid-19 crisis. It was reported 

that the Bundeskartellamt had told the Economy Ministry that it 

had received several notifications from sanctioned companies 

that were unable to pay fines due to financial constraints caused 

by the coronavirus crisis.  

VII. Merger control and 

control of foreign direct 

investment 
87. With respect to the impact of the Covid-19 crisis on merger 

controls, several considerations are in order. 

88. First, the confinement of competition officials has proved to 

be problematic for merger control because of the strict 

deadlines which characterize merger control procedures in most 

countries and because of the difficulty to access the information 

necessary to make a decision. 

89. As a result, a number of European competition authorities 

have asked firms to defer new merger notifications; others have 

suspended the deadlines.  

90. For example, the European Commission has encouraged 

companies to delay merger notifications originally planned 

until further notice, wherever possible. The Commission has 

stated that it expects delays in the collection of information 

from third parties, such as customers, competitors and 

suppliers. The Commission reportedly suspended three Phase II 

merger investigations due to companies failing to comply with 

information deadlines, including the 

EssilorLuxottica/GrandVision merger due to difficulties of 

collecting data from opticians in Italy and France that have 

been forced to close due to the pandemic. 

91. Other competition authorities, such as the Belgian 

Competition Authority or the French Competition Authority, 

the German Bundeskartellamt, the Irish Competition Authority, 

the CMA in the UK and a few others also have encouraged 

companies to delay merger notifications. 

92. A number of other competition authorities have suspended 

the review period for mergers. For example, in Austria the 

review period for mergers which were notified between 

23 March and 30 April 2020 will only start running on 1 May 

2020 (including applications to initiate Phase II); the Danish 

Competition and Consumer  Authority has suspended deadlines 

for merger control until 10 May 2020, The Italian Competition 

Authority has suspended all deadlines from 23 February to 15 

May 2020, the French Competition Authority has suspended 

merger control deadlines as of 12 March 2020 until one month 

after the expiration of the current state of emergency. Similarly, 

in Poland legislation was passed which suspended deadlines for 

mergers notified before 14 March 2020 and deadlines for 

mergers notified after that date will only start running after the 

state of emergency has ended. In Norway, merger deadlines 

have temporarily been extended due to the Covid-19 outbreak. 

The new deadlines apply until 31 October 2020. 

93. Second, if there has been little merger control activity in 

Europe since the beginning of the crisis, we have nonetheless 

seen that the Covid-19 crisis could have a significant influence 

on the assessment of mergers in the case of the 

Amazon/Deliveroo merger in the UK. Indeed on 19 April 2020 

the CMA announced that in light of the deterioration in 

Deliveroo’s financial position as a result of the Covid-19 crisis, 

it had provisionally cleared Amazon’s purchase of a minority 

stake in Deliveroo. 

94. After completing an initial Phase I investigation, the CMA 

had been concerned that the deal could damage competition by 

discouraging Amazon from re-entering the online restaurant 

food market and further developing its presence within the 

online convenience grocery delivery market in the UK. 

95. However, the CMA has also found that Deliveroo—a 

highly successful company which has grown strongly and 

accounts for a significant share of the online restaurant platform 

market in the UK—is, however, particularly reliant on 

continued investment to be able to support its operations. 

During the Phase II investigation it became clear that the crisis 

and the lockdown had resulted in the closure of a large number 

of the key restaurants available through Deliveroo, and a 

significant decline in its revenues.  

96. As a result, Deliveroo informed the CMA that the impact of 

the coronavirus pandemic on its business meant that it would 

fail financially and exit the market without the Amazon 

investment. Deliveroo’s submission was supported by evidence 

from the company’s financial advisers. 

97. On this basis, the CMA provisionally concluded that 

Deliveroo’s exit from the market would be inevitable without 

access to significant additional funding, which the CMA 

considers that only Amazon would be willing and able to 

provide at this time. “The CMA currently considers that the 

imminent exit of Deliveroo would be worse for competition than 

allowing the Amazon investment to proceed and (…) therefore 

provisionally found that the deal should be cleared.” 

98. In its press release on the merger, the CMA explained that 

while securing additional funding from other sources may have 

been possible for Deliveroo before the coronavirus outbreak, 

the pandemic has severely limited the availability of finance for 

early-stage businesses. 

99. This decision shows how rapidly a successful company can 

become a failing firm in a period of economic turmoil such as 
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the Covid-19 crisis and how competition authorities can be led 

to accept transactions which in normal times would raise 

competition issues. 

100. Third, the Amazon/Deliveroo case is an excellent 

introduction to the question of whether the failing firm defence 

may need to be revisited in an economic crisis, a question 

discussed at length by Jacques Buhart and David Henry in their 

paper.26 They observe that the failing firm defence is rarely 

invoked, strictly applied and often unsuccessful. The reason for 

the lack of success of the failing firm defence is the very 

exacting standard of proof required to meet the three elements 

that are required for the defence to be accepted, that is: (i) the 

failing firm would be forced out; (ii) there is no less 

anticompetitive alternative than the merger; and (iii) the assets 

of the merging firm would leave the market. They propose the 

introduction of a truncated and simpler administrative 

procedure/test with respect to the application of the failing firm 

defence which would not require a change in the EU merger 

regulation but would simply require a lighter burden of proof 

on each of the three elements required for a successful defence. 

101. Fourth, an opposite area of concern with respect to 

transnational mergers is the risk that foreign firms may take 

advantage of the undervaluation of European assets due to the 

precipitous decline in the stock market following the Covid-19 

crisis to acquire strategic European firms with the risk of 

alienating our technological independence.  

102. Mario Siragusa and Cesare Rizza27 discuss the possible 

response to the exacerbated risk to the European Union 

strategic capabilities caused by the volatility or undervaluation 

of the stock markets and the fact that in some countries, China 

for example, firms are not bound by the same competition rules 

as European firms. They suggest that there could be a 

complement to the Communication of the EC Commission of 

25 March 2020, Guidance to the Member States concerning 

foreign direct investment and free movement of capital from 

third countries,28 following the December 2019 Dutch call for 

giving the European Commission the power to intervene by 

initiating an investigation if a third-country company restricts 

or threatens to distort competition in the internal market. 

103. To a large extent this concern is consistent with the 

concerns of competition authorities, but restricting the 

possibilities of foreign takeovers of firms may also reduce the 

pressure under which they are to be as nimble and as efficient 
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as possible with the result that the intensity of competition 

would be weakened on markets. In their paper 

Christian Ahlborn, Christoph Barth and David dos Santos-

Goncalves address the issue and show how “the pandemic and 

the resulting global shortages of supply of medical equipment 

such as ventilators and protective clothing, coupled with 

opportunistic behaviour by certain governments [in Europe and 

elsewhere], acts as a catalyst for further tightening the existing 

foreign investment control regimes in many countries and the 

creation of new regimes in others.” 

VIII. State aid control 
104. Finally, the last area of concern associated with the Covid-

19 crisis for competition authorities is the area of State aid. In 

their paper, Jacques Derenne29 describes in great detail the 

European Commission new temporary framework for State aid.  

105. Pursuant to Article 107(3)(b) TFEU the Commission may 

declare compatible with the internal market aid “to remedy a 

serious disturbance in the economy of a Member State.”  

106. The State aid regime established to face the Covid-19 

crisis is an area of great interest to business firms, governments 

and the European Commission as the lockdown in many 

economies has created a dramatic liquidity crisis for a very 

large number of firms deprived of any revenues for weeks or 

even months on end.  

107. In order to minimize the social and economic cost of this 

disruption, governments are under pressure to keep firms alive 

so that they can restart their activity as soon as the confinement 

period ends. The types of State aid that they can provide to 

firms to help them weather the liquidity crisis they face and 

ensure that the disruptions caused by the Covid-19 outbreak do 

not undermine their viability must meet a number of conditions 

imposed by the Commission. The aid must not exceed 

€800,000 per undertaking in the form of direct grants, 

repayable advances, tax or payments advantages; the aid is 

granted on the basis of a scheme with an estimated budget; the 

aid may be granted to undertakings that were not in difficulty 

(within the meaning of the General Block Exemption 

Regulation) on 31 December 2019; the aid must be granted no 

later than 31 December 2020. 

108. The Commission has been, by all accounts, extremely fast 

in establishing the temporary framework (no doubt thanks to its 

experience in the wake of the 2008 financial crisis) on 

19 March 2020, extremely reactive in amending its framework 

on 3 April 2020 to enable Member States to accelerate the 

research, testing and production of coronavirus relevant 

products such as: medicines, vaccines and treatments, their 

intermediates, active pharmaceutical ingredients and raw 
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materials; medical devices, hospital and medical equipment 

(including ventilators and protective clothing and equipment, 

and diagnostic tools), necessary raw materials; disinfectants 

and their intermediary products, raw chemical materials 

necessary for their production; and data collection and 

processing tools. The aid, which must be granted before 

31 December 2020 in the form of direct grant, repayable or tax 

advantage, may cover 100% of all the costs necessary for the 

R&D project during its duration for fundamental research and 

80% of these costs for industrial research and experimental 

development. 

109. The EU Commission had approved, as of the last week of 

April 2020, €1.9 tn of State aid measures, via 95 decisions, 

covering 26 Member States plus the UK. Fifty-two per cent of 

the aid approved concerns Germany, raising questions about 

whether the disproportion between Member States in their 

ability to grant State aid would not unfairly advantage their 

economies and threaten the functioning of the internal market.  

110. If the State aid framework established by the Commission 

has been extremely useful to help a number of firms overcome 

the liquidity crisis they were facing by getting loans, it remains 

that as the beneficiaries of State aid become more indebted, 

their risk of default increases and they have little possibilities to 

invest and grow. This means that the possibility to inject capital 

in firms affected by the Covid-19 crisis is a necessary 

complement to solving their liquidity crisis. 

111. Since early April, the European Commission has been 

considering proposals that would allow EU Member States to 

provide further support in equity or hybrid capital instruments 

to those businesses directly affected by the pandemic. It is 

argued by some that a relaxation of the rules allowing States to 

subscribe for new equity without massive restructuring would 

make it easier for governments to help keep otherwise viable 

businesses afloat until the crisis has passed. 

112. However, the conditions under which the EC framework 

on State aid could be relaxed to allow such capital injections 

are the object of difficult negotiations. Among the possible 

conditions are the fact that companies given equity injections 

by EU Member States as a result of the coronavirus would not 

be allowed to pay out dividends, buy back shares or provide 

bonuses or similar remuneration, according to an official 

document seen by the Financial Times. Bailed-out businesses 

could also be forbidden to take “excessive risks” or even 

engage in “aggressive commercial expansion.” They could be 

prevented from buying up rivals or other operators in the same 

sector while still repaying the State. Such conditions would be 

aimed at preventing “undue distortions of competition” and 

they would be reminiscent of similar restraints imposed on the 

banking sector in the aftermath of the 2008 financial crisis. 

Furthermore the speed and conditions under which the 

beneficiaries would have to pay back the aid are also being 

negotiated.  

113. One of the reasons why the negotiations on this relaxation 

of the framework have not yet succeeded is associated with the 

fear that it may lead to an unfair competition on the internal 

market. As Elena Carletti, Marco Pagano, Loriana Pelizzon, 

and Marti G. Subrahmanyam argue,30 “recapitalization with 

government funding will be substantial in fiscally strong 

European countries, especially in Germany. There, the state, 

with its accounts in good order, and with the newly acquired 

exemption from the EU ban on state aid, will go ahead with 

robust capital injections into domestic companies, and with 

outright nationalizations in some industries. Post-crisis, the 

likely scenario is that many under-capitalized companies from 

fiscally stressed countries will face competition from stronger 

foreign rivals strengthened by massive state aid, so that 

markets will be very far from the ‘level-playing field’ pursued 

for decades by the EU competition authorities. This will be a 

further cause of weakness for the indebted nations, and will 

make their growth rate diverge from the EU average. In 

addition, European companies in fiscally strong countries will 

be able to use their newly acquired advantage, owing mainly to 

state aid, to compete more aggressively, or even to take over 

weaker European competitors, thus disrupting competition not 

only in Europe’s product markets, but also in its capital 

markets.” 

114. To alleviate those risks, the authors propose the creation of 

a pan-European equity fund, financed by the EIB, “which 

would underwrite the issue of new equity capital in companies 

across Europe, would also be open to participation from long-

term investors such as global asset management firms, pension 

funds and sovereign wealth funds [and] could be accompanied 

by the issuance of very long-term bonds.” This proposal, 

however, has little chance of being accepted by Germany. 

115. On 8 May 2020, the EU Commission published a second 

amendment to the Temporary Framework setting out the 

criteria under EU State aid rules, based on which Member 

States may provide public support in the form of equity and/or 

hybrid capital instruments to undertakings facing financial 

difficulties due to the COVID-19 outbreak31. 

IX. Competition in the 

long run 
116. The competitive landscape will change compared to what 

it was before the Covid-19 crisis. Several forces will 

simultaneously lead to a decrease in the intensity of 

competition.  
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117. First, the importance of the economic shock due to the 

collapse of the economy during the confinement period and the 

fact that transportation in all of its forms was severely disrupted 

will have a massive impact on sectors like retail, air travel, 

aircraft manufacturing, travel services, cruise operators, hotels, 

restaurants, sports, entertainment, etc. In those sectors a large 

number of firms either will not be able to withstand the 

liquidity crisis that they are facing or to adapt to a durably 

reduced demand, which will require them to restructure, to shed 

extensive overcapacity or to leave the market altogether. One 

can thus expect that mergers and attrition are both going to 

increase concentration on a large number of markets.  

118. Second, in a number of countries the need to kick start 

their weakened economies will require massive amounts of 

financial aid for consumers or for infrastructure projects. For 

each government, however, the risk will be that the money 

injected in its economy will be spent on imports rather than on 

domestically produced goods and services. One way to avoid 

this risk is to increase trade barriers to make imports more 

expensive and less competitive with domestic production. This 

movement will amplify the desire to restrict exports on strategic 

goods in order to avoid the possibilities of shortages which we 

experienced at the beginning of the crisis. We witnessed a great 

surge in protectionist measures following the 2008 financial 

crisis and we are very likely to see a new surge once recovery 

legislation is enacted in the economies hard hit by Covid-19. 

This means that import competition is likely to be weaker in the 

next few years than it was before the crisis erupted.  

119. A third reason for a weakening of competition is likely to 

be observed in strategic industries (for example in the 

pharmaceutical sector). In those sectors, public policy will be 

driven by two sets of considerations. First to ensure that 

sufficient domestic production is available (for example by 

requiring that a certain proportion of supply should be 

domestically produced). To the extent that global value chains 

will be (partly) replaced by domestic value chains, it is likely 

that the cost of production of strategic goods and services will 

increase and that they will become less competitive compared 

to imported substitutes. After all, in many cases, the reason for 

which the production of those strategic products had been 

delocalized in low-wage countries was to reduce their cost. 

Thus the local production of those strategic products will have 

to be protected from foreign competition, which will involve 

some international trade and competition restrictions. 

120. Antitrust was the object of intense debate both in the US 

and in Europe before the Covid-19 crisis. For the first time in a 

long time antitrust was heatedly discussed in the context of an 

upcoming US presidential election. Some critics were arguing 

that aggregate concentration and profit margins had 

significantly increased in the US and that this meant that 

competition was decreasing and that competition authorities 

had failed to protect competition because they were under-

enforcing and adhering to very narrow interpretations of the 

goals of antitrust laws. The rise of the economic power of the 

GAFAM was attributed partly to a failure of competition 

authorities to stop anticompetitive mergers and a risk for 

competition, freedom of choice, privacy and individual 

freedoms. 

121. In Europe, there was a partially different controversy. The 

critics of antitrust enforcement, as it was practiced in Europe, 

were denouncing what they considered to be the excessively 

narrow perspectives of the European and national competition 

authorities both geographically and from the time perspective. 

European competition authorities were thus accused of being 

unable to consider competition beyond the confines of 

European markets and to understand that European firms were 

competing, often unfairly, on world markets either against US 

giants or heavily subsidized Chinese state-owned enterprises. 

Furthermore, particularly with regard to merger policy, national 

competition authorities in  Europe were considered to privilege 

a static analysis over a more dynamic understanding of 

markets, entry and competition. The (misguided) idea that 

competition law enforcement, and in particular merger control, 

was the main obstacle to a sensible and forward-looking 

European industrial policy gained in popularity and following 

the EU decision blocking the Alstom-Siemens merger, a 

number of European politicians were pushing the idea that the 

European Council should have the power to override the 

merger decisions of the European Commission on public 

interest grounds. Simultaneously, the idea that in the name of 

the protection of European sovereignty, the GAFAM should be 

both regulated and prohibited from acquiring small start-ups in 

order to prevent these start-ups from becoming their 

competitors has gained ground 

122. So the Covid-19 crisis developed at a time when criticisms 

of the relevance and effectiveness of competition law agencies 

were gaining traction on both sides of the Atlantic.  

123. It is therefore legitimate to ask how the added difficulties 

resulting from the Covid-19 crisis will, in the long run, affect 

the legitimacy of competition, competition law enforcement 

and competition policy. Christian Ahlborn32  et al. warn of the 

incoming danger of a tightening of foreign investment regimes, 

the rise of industrial policy and the return of protectionism. 

Marcel Boyer33 feels that the latent discourse against market 

competition, economic freedom and globalization will be 

amplified in the coming months and that the competition 

community will have to fight an uphill battle to ensure the 

prevalence of sound economic analysis and policy, which is 

necessary for the emergence of more efficient and effective 

ways and means by which public and social goods and services 

should be provided in the future. Daniel Crane,34 speaking 

specifically about the US situation, has a more nuanced view 

and believes that the future of antitrust very much depends on 
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whether the crisis will reinforce confidence in the establishment 

or not. Indeed according to Crane, the movement for radical 

antitrust reform was mostly (in the US) an anti-establishment 

movement rather than one grounded in ideology or theory. 

X. Conclusion 
124. Several lessons can be learned from this examination of 

the impact of the pandemic on competition law enforcement.  

125. First, the unwillingness or the inability of competition 

authorities to deal with the price consequences of market 

disruptions is incomprehensible for non-specialists and led to 

questioning the credibility of competition authorities’ claims to 

promote or protect consumer welfare. If it is clear that 

competition law enforcement is not the best instrument to deal 

with price gouging or excessive prices, it may be wise to 

entrust competition authorities with a complementary consumer 

protection function to enlarge their ability to intervene against 

such abusive practices. 

126. Second, in a period of less than fifteen years the Covid-19 

crisis is the second time, after the 2008 crisis, that we are 

confronted with a massive failure of competitive markets to 

deliver what we expect them to provide (adequate supply to 

meet the demand at competitive prices). In 2008 the real estate 

market and the mortgage market were competitive but they 

collapsed because neither bankers nor prospective house 

owners had the right incentives. There is every reason to 

believe that the markets for masks or gloves, or respirators were 

also competitive but they failed to deliver what we needed 

when we wanted it. The reasons for these failures are different 

from the reasons for the failures in 2008. But, as competition 

specialists, we must admit that competitive markets may fail to 

deliver and that in those rare cases when they do, the 

enforcement of competition principles must be adjusted.  

127. Third, one of the important features of the Covid-19 

pandemic is that it has pushed competition authorities to 

consider the negative externality associated with the 

competitive functioning of the market for a number of products 

essential to preventing the spread of the pandemic. 

128. In normal times, competition authorities consider that the 

long-run collective benefits of competitive markets are such 

that no short-term disruption or even threat of disruption of the 

competitive process is justified. Such a view is acceptable when 

demand and supply adjust reasonably flexibly on a market. In 

that case, if a group of consumers cannot find a product they 

desire at the going price because there has been an unexpected 

increase in demand, the only consequence, in the very short 

run, before supply has adjusted, will be that they will have 

turned to the next best good or service and will lose the 

difference in utility between what they would have got if they 

had been able to spend a certain amount of money on the 

unavailable good and the utility they get from spending this 

same amount of money on the next best goods or services. Very 

rapidly, though, suppliers will realize that there is excess 

demand and will increase output and price until the market 

clears again. The cost of the unavailability of one good is thus 

fairly limited and does not warrant tampering with competition 

mechanisms. 

129. But the short-run cost to consumers of letting this 

adjustment play out in the case of a pandemic like the Covid-19 

is quite different from the situation described previously. First, 

we are talking about markets where supply disappeared entirely 

(due to confinement in some countries) or where supply was 

nonexistent (such as the supply of a vaccine against Covid-19). 

Second, and equally important, if consumers are not able to 

protect themselves against the virus or to be tested in order to 

be isolated or to be treated, they will unwillingly facilitate the 

transmission of the virus by exposing others to the risk of 

becoming infected. In other words, there is a negative 

externality associated with the fact of letting the competitive 

market adjust spontaneously. This negative externality will be 

all the more costly to society if the adjustment of supply and 

demand takes a long time.  

130. Given these circumstances, a number of governments and 

most consumers considered that the cost of letting the market 

adjust by itself was unacceptable (and not worth the benefit of 

preserving competition). 

131. Thus, in some countries the government decided to exempt 

the markets affected by Covid-19 from competition laws. In 

other countries, competition authorities were under pressure to 

adapt their enforcement practice in such a way as to take into 

consideration the short-run cost of the negative externality of 

the natural competitive adjustment of these markets.  

132. When the short-term cost of the negative externality of the 

competitive adjustment of the markets involved is factored into 

the analysis, an agreement among suppliers which speeds up 

the process of adjustment of supply and demand by increasing 

supply faster than the competitive process would have is seen 

in a different light. The long-term social cost of weakening 

competition has to be traded off against the short-term benefit 

of reducing the spread of the pandemic. The net balance of the 

agreement, which under normal circumstances would be 

considered to be detrimental to society, could become positive.  

133. Thus competition authorities refrained from acting against 

short-term cooperating agreements to increase supply or to 

innovate, even when such agreements could reduce competition 

compared to what would have resulted from the process of 

individual adjustment of each supplier and consumer because 

such agreements delivered faster results. Competition 

authorities accepted (within limits) the granting of State aid 

thus preventing some firms from exiting markets, which is 

something they would have been unwilling to do in normal 

circumstances when the economy is not on the verge of total 

collapse because of the measures taken to fight the pandemic. 

To assess the conditions of efficiency defences, competition 

authorities took into consideration the fact that whenever there 
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was a massive disequilibrium between demand and supply, 

speeding up the process of adjustment through an increase in 

the volume or the distribution of supply was welfare increasing. 

They took into consideration, whenever justified, the fact that 

successful firms could in a very short time see their business 

model becoming unadapted to the macroeconomic environment 

resulting from the health crisis and become failing firms. They 

have made it known that they will not soften the exacting 

criteria they apply to exempt crisis cartels from competition 

law. This pronouncement does not mean that they will not 

recognize that those exacting criteria apply in a larger number 

of cases than previously, given the fact that a number of sectors 

are likely to be permanently affected by a depressed demand.  

134. Competition authorities are right to insist that these 

adjustments do not reflect in any way a compromise of their 

standards or a decrease in their determination to eliminate 

anticompetitive practices that are detrimental to consumer 

welfare.  

135. These adjustments constitute an adaptation of competition 

law enforcement practises justified by the goal of maximizing 

consumer welfare in an unconventional situation where the 

spontaneous adjustment of some competitive markets entails, in 

the short run, a large negative externality on society.   


