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Slide 1: 
 

I’ve titled my talk Citizenism and the Shackles of Borders.  
 
The reference to the shackles of borders visibilizes the ways in which 
immigration law has always been punitive and has become increasingly so in 
recent decades. The focus of my talk will be on a subset of immigration law’s 
punitive arm – the policing of immigrants both at and inside the border, 
immigration detention practices, and the criminalization of immigration 
violations.  
 
The reference to citizenism – a term that according to the Oxford dictionary has 
been around since the late 18th century to refer to a belief or advocacy of 
citizenship as the foundation of rights – situates borders as another tool of 
exclusion which – not unlike prisons– deny rights to persons – the so-called 
“alien” who are not considered part of the deserving. 
 
During this presentation I show why any racial justice project must embrace the 
dismantling of citizenism as central to the transformation of the United States 
into a more just nation.  
 
 
Slide 2:  
 
Photographer John Moore captured this image in 2018 during a ride-along with 
Customs and Borders Protection (CBP). It features a 2-year old Honduran asylum 
seeker, crying as her mother is searched and detained at the Texas border. 
 
The image quickly went viral on news media sources and on social media. The 
answer to the “I Don’t Care? Do you?” jacket, at least on the issue of family 
separation, seemed to be a resounding yes.  
 
By this time, word had gotten around that the Trump administration had already 
separated around 2,000 children from their parents, including infants, pursuant 
to a zero-tolerance policy put in place in 2017 that criminalized all adult asylum 
seekers by charging them with illegal entry or re-entry crimes. 
 
There is a lot to update you on just the issue of the fate of these children  and I 
know that it must be on your minds. So let me offer one update on this. The 
Trump child separation policy was cruel and a mess. Officially, the policy of 
separating children lasted for fewer than 4 months in 2018, although it never 
fully stopped. In January 2020 the Sothern Poverty Law Center reported that the 
official government number of children separated from their parents or 
guardians under the policy was 4,368. As late as December 2020, a federal 
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district court ruling revealed that 628 children separated under Trump policies 
had yet to be reunited with their families. A 2021 review done by the Biden 
administration found that more than 1,400 parents were ultimately deported 
without their children.  
 
But I actually want our focus to rise to the mother or rather what was likely her 
fate or the fate of others like her. We cannot see her face in this picture but we 
should be forced to see her humanity.  
 
 
Slide 3:  
 
Before I try to construct the mother’s likely fate, I want to explain a few 
important concepts of immigration law that will help us understand the 
structures – i.e., the shackles of borders – that have been built slowly over 
centuries to ensure this same fate applies not just this mother but to tens of 
thousands like her.   
 
These same structures apply beyond those “aliens” who arrive at the border.  
Immigration law’s reach – the so-called border spaces – have been expanded 
through law overtime to occupy the workplace, the airports, your vehicle, the 
streets and even your home.  
 
Moreover, these structures, which control the construction of  legality/illegality, 
have a long arm’s reach to long-term lawful permanent residents and even 
citizens who associate or occupy spaces with the “aliens.”  
 
So what are these structures?  I’ll briefly introduce key terms here and elaborate 
a bit more in subsequent slides.  
 
First immigration law’s exceptionalism:  In the late 1800’s, in a series of cases 
involving Chinese and Japanese immigrants, the U.S. Supreme Court grounded 
the immigration power in the federal goverment extra-textually – meaning a 
power that is implied rather than expressly delegated by the U.S. constitution. To 
do so, the Court relied on the War Clause, in the composite of clauses that make 
up the exercise of “foreign affairs” and in this idea of inherent powers in 
sovereignty.   
 
At around the same time, the U.S. Supreme Court also declared that deportation 
is not punishment –even when so holding meant that three long term lawful 
Chinese residents who had been in the U.S. respectively  for 14, 16, and 19 years 
could not fight their deportation based on laws that were applied to them 
retroactively and that required them to produce a white witness to vouch for 
their lawful presence in the U.S.  
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These rulings gave rise to what immigration scholars call the plenary power 
doctrine – essentially, the doctrine declares that the U.S. bill of rights either does 
not apply at all or applies very little against whatever immigration laws, policies 
or practices that Congress or Executive chooses to adopt. Overtime, immigration 
scholars speak of cracks or limits to this power but, as the Trump administration 
revealed, these cracks are no match to the metal strength that sustains the grip 
of the shackles of borders. 
 
In essence, this plenary power means that whereas, with few exceptions, the 
U.S. constitutions confers most fundamental rights on the basis of personhood, 
rather than citizenship, in the immigration context, citizenship – and thus – 
citizenism – is a necessary precondition to rights.  
 
At the same time, immigration law has both borrowed shamelessly to function 
like criminal law but because of the plenary power, there is both a symmetrical 
convergence between immigration and criminal law but an asymmetrical 
divergence between the rights of immigrants and the rights of criminal 
defendants.  
 
Finally, in contrast to criminal law, and, I think, because of the plenary power’s 
effects on issues of accountability, the immigration detention power has largely 
been privatized while leaving immigrants vulnerable to terrible abuses.      
 
 
Slide 4:  
 
Now back to the likely fate of our Honduran mother. 
 
You saw her being arrested by a CPB or border patrol officer. For daring to cross 
the border to seek asylum (which btw, for reasons I can explain more during 
Q&A, it was likely her only option to claim asylum) she was likely criminally 
charged with the crime of illegal or improper entry.  
 
The data you see before you came from a report of the American Immigration 
Council titled Prosecuting People for Coming to the U.S. published in Jan. 2020. 
 
The paragraph below the caption Soaring Numbers and Costs reads: [read the 
caption].   
I will come back to explain Operation Streamline. It matters a lot to the story.  
But for now, let me contextualize this data by discussing a bit how we came to 
popularize the criminalization of immigration violations in the U.S.  
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The U.S. has criminalized immigrants since as long as it created borders; 
however, it was not until the mid-1980’s that we saw an exponential growth of 
immigration law’s criminal regime. In the 1980’s Congress substantially 
expanded the categories of federal crimes criminalizing noncitizens and at times 
those who associate with them. Moreover, the prosecution of immigration-
related offenses exploded in the wake of 9/11.  By 2005, immigration-related 
crimes represented the single largest group of federal prosecutions, outpacing 
even the prosecution of drug and weapons related crimes.  By 2010, prosecuting 
immigration crimes constituted over half of the federal criminal workload and 
had eclipsed all other areas of criminal federal prosecutions.  Indeed, noncitizens 
– or the “aliens” have become the new face of federal prisons. 
 
Today there are more than 60 federal crimes frequently used to prosecute 
immigrants. These includes crimes for harboring, smuggling, aiding and abetting 
or transporting co-called “illegal aliens,” immigration fraud, or identity theft. The 
most commonly-charged federal crime used against immigrants, however, is the 
crime of entry/illegal reentry.  
 
Why charge asylum seekers with illegal entry/reentry crimes? The number one 
reason is the rhetoric of deterrence, which we also borrow from criminal law. If 
we treat her cruelly – meaning the Honduran mother – she and others will stop 
coming illegally to the US to seek asylum. The foil narrative of this narrative is 
that if we treat her as a human being, it will encourage her illegal immigration 
and her irresponsible parenting.  It  is this narrative that too many are using to 
push President Biden to give up on comprehensive immigration reform and on 
any semblance of humanity at the border.  
 
 
Slide 5:  
 
Now about Operation Streamline.  
 
This is an image inside a federal court with a number of immigrants detained at 
the border who now face criminal illegal entry/re-entry charges.  
 
Most entry-related prosecutions flow from a partnership between the 
Department of Justice (DOJ) and the Department of Homeland Security (DHS) 
called “Operation Streamline.” DHS and DOJ initiated Operation Streamline in 
the Del Rio Sector (in and near El Paso, Texas) in 2005. It is now in place in 
different forms in jurisdictions along the Southwest border such as in Tucson, 
Arizona, and the Rio Grande Valley in Texas. 
 
The initiative was intended to deter future border crossers. In years past, the 
federal government would not have subjected these individuals to prosecution. 
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But under this initiative, the government charges first-time entrants for illegal 
entry, including those with no criminal histories. It also conducts group 
prosecutions, sometimes prosecuting as many as 80 people at once in the same 
hearing in a matter of a few hours if that, all represented by one single lawyer.  
 
This so-called “streamlined” process – yes, a criminal trial -- deprives immigrants 
of an individualized hearing and raises serious due-process concerns. 
 
Individuals criminally prosecuted for entry-related offenses are entitled to a 
lawyer, which is provided by the U.S. government if the individual cannot afford 
private counsel. However, an attorney’s ability to provide quality representation 
in a mass prosecution setting is significantly compromised by the rushed nature 
of the proceedings. 
 
Attorneys may meet their clients for the first time on the day of the court 
hearing and have only minutes in a public setting to discuss their case. 
Translation services are limited, particularly for those who speak languages other 
than Spanish.  
 
What must have been especially traumatic for the Honduran mother who likely 
met this fate is that the federal judge could give her no information about her 
daughter. In a recorded hearing leaked to the media that was subsequently 
played in a Democracy Now program, a judge is heard telling a different 
immigrant mother whose child had been taken away that she would be sent to a 
camp in Mexico under the so-called Remain in Mexico program and that 
ultimately her child would be sent there and be reunited. As we now know, that 
did not happen in thousands of cases . 
 
 
Slide 6:  
 
The Honduran mother in our picture arrived in the U.S. pre-pandemic and pre-
Trump’s full-blown war on the asylum seekers. It was not until 2019 that 
President Trump put in place the infamous “metering, ” or Remain in Mexico 
policies or entered into sham bilateral so-called Safe Third country agreements 
with Central American nations, all to kill asylum, especially for Central 
Americans.  Then came Pandemic and, well, Title 42 health-based restrictions 
completely sealed the coffin to asylum seekers at the border. Title 42 restrictions 
remain in place at the border for asylum seekers today.  
 
Since President Biden came to office, I have watched with interest and 
frustration how the media is going out of its way to blame the new 
administration for a new surge of Central Americans – especially Hondurans – on 
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this myth that President Biden’s “soft on immigrants” policies are to blame. 
There are at least two principal fallacies in this claim: 
 

(1) Immigrants arriving at the U.S.-Mexico border in irregular status – including 
asylum seekers – have not NOW or EVER, had it easy when confronting the 
immigration power. I will spend a little bit of time elaborating on this point now.  

(2) Immigrants arriving at the U.S.-Mexico border in irregular status are all forced 
migrants who are choosing among worst evils. Forced migration is a type of risk-
reduction strategy: “as difficult as it might be, forced migration takes place once 
staying at home has become the worst choice.”  I will return to this second point 
later in the presentation. 
 
To illustrate my first point – that there ain’t ever been nothing easy about 
crossing the U.S.-Mexico border, let me go back to try to explain the likely fate of 
our Honduran mother. 
 
Remember that when we left her, she was in CBP custody. Where do you think 
she would be taken, minus her child? You guessed it, to an immigration 
detention center where she would stay – and maybe transferred more than once 
– left on her own to figure out how to get her daughter back – and maybe to 
fight to stay with her in the U.S. 
 
The CBP is not known for being kind. Indeed, the agency has been abusive and 
cruel for a very long time. The images you see before you are all recent reports 
documenting the types of abuses attributable to CBP. The titles speak of 
deplorable and prolonged conditions of confinement, including in the infamous 
hieleras (or iceboxes).  It also documents the killing of 120 immigrants since 2010 
when the Deaths by Border Patrol project began tracking the data. Few of these 
deaths have ever been investigated; when they are, structures of impunity-- 
cloaked in doctrines like qualified immunity and 4th amendment free-zones or 
mandatory detention laws -- breeds a culture that sustains the legacy of racism 
that has always fueled the agency.   
 
How many of you would be surprised to learn that the exclusionary remedy 
against Fourth Amendment violations does not generally apply at the border and 
most certainly not to CPB for two reasons:  (1) as heavily regulated spaces, 
borders are exceptional and privacy expectations are little to none – even if 
you’re a citizen; and (2) if you are put in removal, the exclusionary remedy does 
not apply unless it is an “egregious” violation – a doctrine that was established 
back in 1984 when the U.S. Supreme Court decided INS v. Lopez-Mendoza which 
involved a workplace immigration raid.  And due to the no expectations of 
privacy framework of borders, a finding of an egregious violation by CBP at the 
border is highly unlikely.    
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Slide 7:  
 
Despite the CBP’s terrible human rights record, it has not been as much a part of 
discourse of racial justice in policing.  
 
#abolishCBP is a thing in the policing racial justice movement, but it is hardly 
popular. You are likely most familiar with #abolishICE – which stands for 
Immigration and Customs Enforcement – which is essentially the immigration 
enforcement entity that operates inside U.S. territory.  I’ll come back to ICE later 
in my talk.  
 
For now, let me share a little bit of history about CBP and why we should care 
about ensuring that race-conscious policing reforms –whatever shape they take-- 
apply to it and also to ICE. 
 
CBP has been around since 1924. If you listened to my colleague’s Jack Chin’s 
compelling presentation on the history of anti-Asian racism in the U.S., you 
would know this was at the height of anti-Asian immigration restrictions. It was 
also when national immigration quota systems favored northern and western 
Europeans and Mexicans became the new target of nativist immigration 
restrictions along the U.S. –Mexico border.   
 
In the early 1900s, Mexicans were subjected to the same racist stereotypes as all 
other “non-white” people. Yet Mexican immigrants were not subject to 
numerical restriction or outright exclusion from the United States because they 
met the labor needs of the agricultural sector. As a result, at the beginning of the 
twentieth century, Mexicans traveled freely between the United States and 
Mexico, allowing for socially unified binational border communities. But that 
began to change with passage of the Immigration Act of 1917, which doubled 
the head tax and imposed a visa fee, literacy test, and health examination on all 
foreigners seeking entry into the United States. The list of restrictions on 
Mexican immigration began to grow during the 1920s. The Immigration Act of 
1924 did not restrict Mexican immigration directly but removed the statute of 
limitations on deportation as a penalty for unauthorized entry into the country 
without a visa or inspection. The 1924 Act also required that all immigrants pass 
through a port of entry, thereby creating—for the first time—the possibility that 
Mexicans could “illegally” enter the United States. This rapidly fueled a nativist 
discourse of Mexican immigrants as criminals. Over time, the concept of the 
“illegal alien” melded with racist stereotypes about Mexicans in general. 
Supporters of eugenics pushed for an end to Mexico’s quota exemption, arguing 
that Mexicans were “mongrels” and “inassimilable racial inferiors.” 
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It was against this background that CBP was born. In fact, many officers in the 
CBP were originally recruited from organizations with a history of racial violence 
that included the KKK and the Texas rangers. This culture of racism within CBP 
has persisted throughout its history. Repeated reports have surfaced of agents 
using racial slurs, sexual comments, and other offensive language. Agents have 
maintained connections to the white supremacist movement and the 
paramilitary SWAT-style Border Patrol Tactical Unit has been deployed to crack 
down on protests of police brutality against Black people, especially during the 
Black Lives Matter movement. In fact, the image in this slide is of CBP officers 
deployed to police the BLM protests.  
 
Overtime, the agency has also grown exponentially and become more 
militarized. The firs period of significant growth was in the late 1930’s and early 
1940’s. This period coincided with the prioritization of immigration enforcement 
against Mexicans and against the U.S.-Mexico border.   
 
A second significant period of expansion and militarization occurred in the 1980s 
when the agency’s role changed also to intercept drugs at the border. The 
agency, for example, was issued high-powered military rifles under the rationale 
that drug enforcement was a high-risk undertaking.  
 
The September 11, 2001 terrorist attacks led to significant changes in the way 
the U.S. manages immigration enforcement, which also grew to include not only 
irregular immigration and illegal drugs but now also those considerted terrorists. 
CBP is now under the Department of Homeland Security. Since the creation of 
DHS in 2002, the budget of CBP has nearly tripled to the tune of $17.1 billion in 
FY 2019.  Much of this budget has been used for further border militarization, 
including border fencing, surveillance technology, and unmanned aerial vehicles. 
 
Border militarization has also been harmful to Indigenous groups. For example, 
the Tohono O’odham Nation is bisected by a 62-mile section of the border. 
O’odham people face frequent harassment and interrogations, inability to travel 
to parts of their own territory, disrespect to their sacred landmarks and 
cemeteries, and militarized construction on their land without consent. 
 
Violence and impunity within the Border Patrol have long been systemic 
problems. This abuse comes in many forms, from killing to sexual assault to use 
of excessive force to verbal degradation to denial of medical care for those in 
their custody. These issues go unaddressed because disciplinary mechanisms 
within the agency are weak and outside oversight of the agency is grossly 
inadequate. The DHS Office of the Inspector General (OIG) has documented 
1,896 possible incidents of excessive force from FY 2007 to FY 2012, while 
acknowledging that they were unable to identify the total number of excessive 
force allegations due to data limitations. A 2017 study by the CATO Institute 
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found that Border Patrol agents were more likely to incur misconduct and 
disciplinary infractions than all other federal law enforcement; for example, six 
times more likely than FBI agents. 
 
 
Slide 8: 
 
I now want to come back to the topic of immigration detention.  We lock up a lot 
of immigrants. Government data collected by the non-profit group Detention 
Watch Networks puts the average daily population of detained immigrants in 
2019 at over 50,000, which amounts to over half a million immigrants detained 
annually. 
 
Immigrants in detention include both the undocumented and documented 
immigrants. The U.S. locks up survivors of torture, people seeking asylum, 
people who have been granted the permanent right to live in the U.S., people 
who have lived here for years and may have U.S. citizen spouses and children, 
individuals with mental health and medical conditions and other vulnerable 
groups including pregnant women and families with children – even babies. 
Immigration detention often looks very similar to criminal incarceration but it is 
also very different in important respects:  
 

(1) Immigration exceptionalism means that the same types of constitutional 
limitations that generally apply to criminal detention simply don’t in immigration 
detention – Congress, for example, has legislated to make detention for certain 
immigrant groups mandatory without the possibility of bail or a hearing.  

(2) Much of immigration detention occurs in privately run facilities – in fact, the 81 
percent and growing of all immigration detainees are in facilities operated by 
private companies – and this has encouraged an explosion of the mass 
incarceration of immigrant detainees + a culture of abuse in which profit and 
cost cutting measures drive decision-making over the welfare and well-being of 
the detainees. The private prison industry is big business in the United States. In 
2019, CoreCivic and Geo Group, the two largest private prison companies, had 
revenues of $1.98 billion and $2.48 billion respectively. Immigration detention 
contracts make up 20–30% of these companies’ revenue. 
 
The growth of the immigration carceral state tracks the explosion of prisons in 
the U.S. As the U.S. expanded prisons in the 1980s and 1990s, the detention of 
immigrants, once a little-known practice, began to take shape.   
In the early 1980s several thousand Cuban and Haitian refugees arriving on 
Florida’s shores each year were swept into newly opened detention facilities. 
Immigration policy also began to emulate the criminal justice system in the late 
‘80s when, during the height of the War on Drugs, Congress amended the 
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Immigration and Naturalization Act to require the mandatory detention of 
immigrants with certain criminal convictions.  
The 1990s brought on a paradigm shift in immigration policy, leading to 
detention being the primary means of immigration enforcement. In 1996, the 
U.S. enacted legislation that dramatically expanded the use of mandatory 
detention including for long term lawful permanent residents.  
 
After the September 11, 2001 attacks, immigration enforcement was turned into 
a national security issue. Essentially, this meant that an effective enforcement 
machinery had to be put in place to round up as many immigrants without 
authorization to be in the country as well as lawful permanent residents who 
had committed offenses or crimes – the so-called criminal alien.  I’ll come back 
to this point in the next slide. How this relates to detention is that in order for 
the government to round up as many people to deport as quickly as possible, it 
needed to build the detention infrastructure to make this deportation wheel 
work. When ICE was created in 2003, it inherited an immigration detention 
system that held only about 20,000 people per day. Since then immigration 
detention system has grown to a sprawling network of more than 200 detention 
centers nationwide, most of these as private detention centers. 
Under the Obama administration, even as it exercise prosecutorial discretion to 
deprioritize certain deportations, we saw even more detentions of immigrants 
when the White House targeted for deportation a wide net against the so-called 
criminal alien and responded to an influx of Central American refugee families 
with the resurgence of family detention.   
 
The Trump administration not only targeted all immigrants for deportation but it 
expanded the use of private prison companies in the immigration detention 
system. According to an ACLU Study, as of January 2020, 91 percent of people 
housed in immigration detention centers were held in facilities owned or 
operated by private prison corporations.  
 
It too early to tell what President Biden will do about immigration detention. As 
candidate, he promised to take a serious look at alternatives to detention, and 
he also quickly restored deportation priorities similar to those imposed under 
Obama, which deported a lot of people but deprioritized the deportation of 
people without a criminal history, and thus, the detention of others.  
 
But we also know that President Biden is facing a lot of pressure to be tough on 
the thousands of new Central American arrivals, including about 5,700 
unaccompanied minors who arrived in January alone. Federal law dictates that 
most unaccompanied children arriving at the border, must be transported out of 
CBP detention facilities within 72 hours. From there, they’re supposed to be 
placed in an HHS-run shelters but there is no space. So the Biden administration 
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has caught flak from progressives for taking unaccompanied migrant children to 
detention facilities and other temporary locations, such as convention centers. 
 
The human toll of immigration detention are many. In general, these include (1) 
prolonged immigration detention without recourse to challenge these legally 
and (2) terrible conditions of detention.   
 
Prolonged immigration detention affects only a subset of immigrant detainees, 
but the reasons why that’s the case are significant. Federal government data 
indicates that 70 percent of people in immigration detention are held for 1 
month or less. This relatively short time period in immigration detention 
coincides with the growth in the number of summary removals – that is persons 
who are subject to what is known as expedited removal – which is when single 
immigration officer is able to order a person’s removal without the opportunity 
to secure a lawyer (paid for on their own) or the opportunity to present 
evidence.  
 
Yet, due to mandatory detention laws, many immigrants who either apply for 
relief like asylum or who fight their deportation are essentially forced to choose 
between a quick deportation in which they give up their rights or fight to stay 
while in prison. If they fight to stay, they could face detention for long periods, 
potentially for years in fact given the enormous backlog of cases in the 
immigration courts, which keeps rising. Decisions granting asylum or another 
type of relief, for example, now take over twice as long as removal decisions. 
Decisions are taking on average of 1,064 days.  
 
Asylum seekers, not unlike our Honduran mother, are mandatorily detained 
pending a DHS determination of their “credible fear” of persecution upon return. 
This detention lasts an average of 27 days, including the time it takes to ascertain 
whether they have a “credible fear,” and to decide whether those found to have 
a credible fear should be “paroled” (released) while they pursue political asylum. 
In theory, asylum seekers successful in claiming a “credible fear’ are eligible for 
parole under US statutes, but not in practice under DHS’s current policy. They 
remain detained unless they affirmatively request and win a formal bond hearing 
in immigration court (a difficult task without appointed counsel). 
 
Prolonged detention times – if they last longer than say six months-- could 
potentially have constitutional impact. In 2003, in Demore v. Kim, the Court 
upheld mandatory detention in removal proceedings, in part because detention 
lasted for a “very limited” time, although quite frankly the data was manipulated 
since it took the average length of stay of all immigrants who are in removal and 
not the time spent by the individual petitioners who are fighting their 
deportation.  Internal immigration court data then showed that cases involving 
mandatory detention were resolved in 47 days on average. If detention is 
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routinely more prolonged, though, a different constitutional outcome may be 
warranted.  And today, some federal courts are holding that mandatory 
detainees have a right to a bond hearing, based on emerging data showing that 
when detention occurs, it is quite prolonged.  
 
On the issue of conditions of detention, the types of allegations- as this report 
released last month documents about the Hutto detention center for women– 
include cruelty and corruption. This could well have been the detention center 
where our Honduran mother was sent. Hutto holds women seeking asylum 
during their immigration proceedings. Up to 512 women are detained at the 
facility at any given time, isolated from legal counsel, family, and other support. 
The Hutto facility, located in Texas, is operated pursuant to a direct contract 
between Immigration and Customs Enforcement (“ICE”) and CoreCivic that lasts 
for ten years—well into the Biden presidency. 
I’ll read only single paragraph from the report: 
 
“The facility has been plagued by sexual abuse of detained women. In 2010, a 
CoreCivic employee pled guilty to sexually abusing several women as he 
transported them out of the facility. In 2017, the FBI opened a civil rights 
investigation after a detained woman, Laura Monterrosa, reported sexual abuse 
by a guard. The facility responded to the accusations by placing Laura in solitary 
confinement for sixty hours and threatening to keep her there “indefinitely” if 
she did not retract her accusations. Despite the trauma she suffered from the 
entire experience and a resulting suicide attempt, Laura did not receive 
meaningful medical and mental health care.” 
 
 
Slide 9:  
 
In my earlier comments, I mentioned that unlike CBP, the racial justice 
movement around policing has taken greater notice of ICE. 
 
Part of the explanation for this could be that ICE – which stands for Immigration 
and Customs Enforcement – is the sister arm of CBP that operates inside U.S. 
territory and thus targets immigrants who are already living in the US and who 
have built ties and likely have U.S. citizen family members. And ICE, which has 
followed similar patterns to CBP is terms of militarization and growth, operates 
through such means as workplace raids, raids in peoples homes, or very public 
forms of arrests. The effect of ICE’s enforcement, thus, is more visible because it 
is harder to ignore the plight of immigrants who live among us. 
 
But I want to add a different dimension to the story of inside the border 
immigration enforcement, which is illustrated by the child who is holding up the 
sign that reads Police + ICE = Insecure.  Inside the border enforcement is also 
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troubling because it is nearly impossible to separate it from traditional policing. 
Both a tremendous growth in technology, as illustrated by some of the images 
here – the collaboration between ICE and police in immigration enforcement – 
and traditional police acting alone to enforce U.S. immigration laws has meant 
that the 4th amendment free zones of policing that traditionally have applied 
only to immigration enforcement officers are now very much present in every 
space inside the U.S. where immigrants could hide. And this, is also, eroding 4th 
amendment rights for U.S. citizens.   
 
Since 1994, the then-INS (now ICE) established the Law Enforcement Support 
Center, a clearinghouse that fields around the clock inquiries from law 
enforcement agencies concerning the immigration status of individuals under 
investigation. From 1996 to 2015, the number of inquiries sent to LESC 
skyrocketed from 4,000 to over 1.46 million. This trend is indicative of the “force 
multiplier” that has resulted from the involvement of local law enforcement in 
enforcing federal immigration laws, particularly post 9/11. Local police are asking 
persons detained and/or arrested during their routine police work – such as 
traffic stops-- for their immigration status. Police are also either alone or in 
collaboration with ICE, executing immigration raids, manning road blocks, or 
booking suspected immigrants in order to run their fingerprints through 
databases that could ID them as deportable “aliens.”  
 
Some of police enforcement of the immigration laws has been encouraged by 
Congress. For example, in 1996, Congress passed Section 287(g), which 
authorized the then INS, now DHS to enter into MOAs with state and local law 
enforcement agencies. Through these agreements, thousands of local police 
have been trained to perform immigration functions. Some of the MOAs are very 
broad and grant all available federal powers to local officers while others are 
more restrictive; but no one is really monitoring these agreements.  As of 
January 2021, ICE has 287(g)  agreements with 72 law enforcement agencies in 
21 states operations in jails and another 76 with 76 law enforcement agencies in 
11 states operating in the streets.  
 
But much of local police enforcement of the immigration laws occurs outside of 
any formal MOA or any federal funding for that matter. And the ability of local 
police to do this work is greatly enhanced by technology and data sharing. By 
2013, for example, programs like Secure Communities and the National Crime 
Information Center Information databases (NCIC) had essentially become the 
most effective means of detention immigration violators across localities 
throughout the United States. Prof. Anil Kalhan called this the rise of automated 
immigration policing. The NCIC, which had existed in computerized form since 
1967 and has allowed police to search criminal history from their car computers,  
began to include hundreds of thousands of civil immigration records in the 
aftermath of 9/11, which allowed any local police to identify immigration 
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violators as part of traditional law enforcement. Secure Communities, which was 
begun in 2008, creates a “virtual presence of ICE in very jail” at the time of 
booking Essentially, this allows police to take the fingerprints of the person 
arrested and get back information that identifies whether or not that person is a 
noncitizen of the U.S. and possibly subject them to deportation right away or 
post-conviction.  
 
 
Slide 10:  
 
The deportation machinery that I have described has been extremely effective. 
This data was complied by the CATO Institute and you can appreciate the huge 
jump in deportations that occurred between the Clinton and W. Bush years. 
When Obama came into office, he effectively used the machinery that had been 
constructed post 9/11 to earn the well-deserved title of deporter-in-chief.  He 
broke every record in terms of the numbers of immigrants he deported – and 
while this data only provides two years of the Trump presidency, not even 
President Trump was able to outdo President Obama in terms of how many 
immigrants he was able to deport.   
 
One final observation is that this machinery functions in a highly racialized way. 
On the right is a chart of the top ten nationalities of countries whose nationals 
were deported in 2018. Nine of these countries are all in Latin America and the 
tenth is India. You can see that Mexico is number 1 and Central Americans from 
the Northenr Triangle are in the top 4, with Honduras is third. Combined, these 
four countries made up 97.5 percent of the overall deported immigrants.   
 
Even when we account for the over-representation of Mexicans and Central 
Americans in the unauthorized immigrant groups, which is only a quarter of all 
immigrants in the U.S., that figure reaches only 65%. Also, remember that those 
being deported are not only those in irregular immigration status but also those 
who are often long term lawful permanent residents, especially those who are 
labeled “criminal aliens.” The overall foreign-born population is a much more 
diverse group and includes around 50% from all of Latin America (25% from 
Mexico), 14% who are European and 28% who are Asian.  But the deportation 
data make sense when once understand the legality of racialized policing that 
includes not only patrolling the U.S.-Mexico border differently than the U.S.-
Canadian border but also of targeting of those who look “Mexican” in the border 
spaces inside the U.S. 
 
As early as 1975, the U.S. Supreme Court decision, United States v. Brignoni-
Ponce, approved the kind of racial profiling that would later lead Arizona and 
another five states ((Alabama, Utah, Indiana, South Carolina, and Georgia), to 
adopt tlaws like SB1070 that allowed police to ask persons for poof of lawful 
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immigration status based on “reasonable suspicion” that a person is unlawfully 
present. In Brignoni-Ponce, the Court upheld a traffic stop that was based in 
large part on the occupant’s “Mexican appearance.” By the time Arizona’s 
SB1070 was challenged on preemption grounds before the U.S. Supreme Court, 
the most controversial racial profiling provision – Section 2B – is what actually 
survived the Supreme Court’s scrutiny. The Court reasoned that Section 2B 
rested on a legitimate state enforcement justification since the initial stop or 
arrest – usually a traffic stop – was based on a violation of local law. Some local 
political efforts have taken place since seeking to ameliorate the racial impacts 
of SB1070 but at least the US Supreme Court appears happy to continue a long 
line of cases of 4th amendment exceptionalism when it comes to police practices 
directed at immigrants.  
 
 
Slide 11:  
 
The final policing story I want to document is the one that likely contributed if 
not directly pushed out our Honduran mother from her home with her 2-year 
old child. It is also an invisible story of the ill-effects of our domestic policing 
practices on nations like Honduras which are now plagued not only with gangs 
but with narcotraffickers who have captured the state and turned into a corrupt 
nation that is unwilling or unable to help its citizens live dignified lives.  
 
Honduras is at the center of a maelstrom of organized violence. The country has 
experienced a dramatic surge in violence over the past two decades. Compared 
to other countries around the world, Honduras is still one of the 
most violent places in the world with a homicide rate of 44.7 per 100,000 in 
2019.  
 
There are multiple explanations for this surge in violence but at least two have 
direct and deep connections to U.S. policing practices and policies:  The mass 
deportation of “criminal aliens” and gang members to the region and the failed 
U.S. war on drugs in Latin America. 
 
One pillar of immigration policy since the mid-1990s has been a tough stance on 
immigrants who have committed criminal offenses while in the U.S. Between 
1996 and 2015, the U.S. deported 5.4 million individuals back to their 
homelands. Forty percent of these—2.2 million – had committed a felony while 
in the U.S. Central America absorbed 46,000 deportees with criminal record from 
the U.S. between 1998 and 2005. This prompted the expansion of U.S.-bred gang 
culture across El Salvador, Guatemala and Honduras and midwifed such 
notorious groups as Mara Salvatrucha (MS-13) and Barrio 18.  
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A 2016 Congressional Research Service Report – the research arm of the U.S. 
Congress described gangs in Central America as a transnational gang problem as 
follows:  
 
“The major gangs operating in Central America with ties to the United States are 
the “18th Street” gang (also known as M-18), and its main rival, the Mara 
Salvatrucha (MS-13).10 The 18th Street gang was formed in the 1960s by 
Mexican youth who were not accepted into existing Hispanic gangs in the 
Rampart section of Los Angeles. It was the first Hispanic gang to accept members 
from all races and to recruit members from other states. MS-13 was created 
during the 1980s by Salvadorans in Los Angeles who had fled the country’s civil 
conflict…The expansion of MS-13 and 18th Street presence in Central America 
accelerated after the United States began deporting illegal immigrants, many 
with criminal convictions…” 
 
Honduras, as noted by the U.S. State Department in its 2018 International 
Narcotics Control Strategy report  is also a key transit country for drugs being 
trafficked to the United States from South America, especially for “cocaine-laden 
aircraft departing from South America.” 
 
Since the origins of the so-called “war on drugs” by the United States during the 
1970s, its reach has spread to Latin America. Since the 1970s, the US has spent 
more than a trillion dollars attempting to dismantle drug cartels in Latin America. 
But this war, not unlike the U.S. war on drugs has failed completed. Supply 
hasn’t stopped and, in fact, fifty years later, the supply chains and traffic routes 
have only spread to many more parts of Latin America. Most scholars studying 
the impact of the U.S. war on drugs in Latin America describe it as “cockroach” 
phenomena– the more the U.S. tries to kills the roaches, the more they simply 
spread to other parts of the region. This is actually how drug traffickers ended up 
in the Northern Triangle. Failed efforts to stave off the problems in Colombia, 
Peru and Mexico led traffickers to find alternate routes and they chose the 
weakest nations where governments could be corrupted and where civil society 
could not fight back.  
 
Since the war on drugs arrived in Central America, crime related to drug 
trafficking has increased, becoming one of the key problems faced by the region.  
Moreover, drug traffickers have so corrupted governments in the region that 
most nations plagued by drug trafficking are labeled failed or captured nations 
because they are financed and answer to drug traffickers. You may have heard 
that the Honduran president Juan Orlando Hernandez has recently been accused 
by U.S. prosecutors in U.S. federal court of taking bribes from a major drug 
trafficker. This is not the first time he has been accused of working with 
traffickers. 
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Slide 12:  
 
Let me close my remarks today by raising an important question:  What would a 
due process revolution that dismantles how policing against immigrants is done 
in the U.S. and even in their places of origin look like?  
 
Part of the solution needs to be legal and constitutionally grounded.  
 
As part of a 50th year retrospective symposium on the Warren court’s due 
process revolution hosted by the University of the Pacific Law Review in 2002, I 
co-authored with a wonderful historian, Tom O’Donnell, a piece titled a Look 
Back at the Warren Court’s Due Process Revolution Through the Lens of 
Immigrants.  The Warren Court period lasted from 1953 to 1969 and it delivered 
transformational decisions for criminal defendants that included Gideon and the 
right to counsel, Miranda and the right to remain silent, and Mapp v. Ohio, which 
applied the exclusionary remedy to state for policing, to name a few. None of 
these rights, however, extended to immigrants even when this period was quite 
dark for immigrants. This was an especially bellic period in the US and included 
such wars as the Vietnam War and the Cold War. Especially during the Cold War, 
the government sought, among other things, to exclude or deport immigrants 
based on secret evidence and with no hearing, to deny naturalization based on 
ideological grounds, or apply criminal deportation grounds retroactively. And for 
the most part, the Supreme Court allowed it to happen while it expanded 
protections to criminal defendants under rationales that should have applied 
equally to the immigration power. It was not the Warren Court was entirely 
unsympathetic to the plight of immigrants. But in contrast to how the court was 
bold in expanding rights for criminal defendants, even decisions that sometimes 
favored immigrants cannot be characterized as anything other than meek.  
 
Fifty years later we are witnesses the poisonous fruit from that failure. My 
presentation has tried to show that despite how punitive immigration 
enforcement is, immigrants must face its brutality without lawyers and without 
the types of rights that might tame these abuses. 
 
I don’t think we can expect an equivalent due process revolution on the part of 
the Supreme Court, at least not the current Supreme Court and not for a long 
time; but I do think there is more hope that changes could occur in the lower 
federal and even in state courts. They are already occurring. Some have already 
recognized a limited right to counsel for a subset of immigrants, for example, or 
restricted the time that immigrants can be detained without a hearing and 
without a right to post bail.  
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But beyond law, the transformation about rights also has to be cultural and 
political and it must occur both locally and nationally from those of us who are 
lucky enough to be citizens and can exercise our political rights. As I’ve been 
arguing, we have to start by recognizing that fundamental rights should not be 
defined by citizenship or even by borders.  
 
This concept may seem radical but actually I find hope for this in Michele 
Alexander’s prologue in her book The New Jim Crow, a book King Hall assigned 
to all 1Ls as part of orientation. In the book, she lamented the oversight on the 
part of civil rights advocates, including the ACLU where she had worked as a 
young civil rights lawyers, to consider the dismantling of mass incarceration as 
central to a racial justice project. And yet, she saw that change in her lifetime, 
which is what inspired her to write her book. That project is ongoing, of course, 
but it is no longer an invisible phenomena. 
 
The inclusion in the BLM movement of #AbolishICE and sometime #AbolishCPB 
gives me hope. I retain hope that we will also consider at some point the 
dismantling of the shackles of borders as part of a racial justice agenda and also 
to connect the dots to understand how our domestic policing has transnational 
dimensions that we cannot afford to ignore. Thank you. 
 
 


