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AALS Annual Meeting: Section on 
Employment Discrimination Law 

 
Reviving Employee Rights? Recent and 
Upcoming Employment Discrimination 
Legislation 
 
Saturday, January 9, 2010, 3:30-5:15 p.m. 
 
This panel will discuss the recent flurry of major 
employment discrimination legislation, some 
recently passed and some still pending.  Among 
the numerous bills to be discussed may be the 
following: (1) the 2008 expansion of Americans 
with Disabilities Act coverage; (2) the 2009 Lily 
Ledbetter Act liberalizing the deadlines to file 
pay discrimination claims; (3) the Employment 
Non-Discrimination Act (ENDA), which would 
ban sexual orientation discrimination; (4) the 
Arbitration Fairness Act, which would bar 

mandatory arbitration of employment 
discrimination and other statutory claims; and 
(5) various bills that would broaden certain 
employee rights statutes’ damages (such as the 
proposed Paycheck Fairness Act expanding pay 
discrimination damages) and coverage (such as 
expanding Family Medical Leave Act coverage 
for smaller employers).  
 
Speakers:  
 
Chai R. Feldblum, Georgetown University 
Robin R. Runge, University of North Dakota 
Sandra Sperino, Temple University 
Charles A. Sullivan, Seton Hall University 
Scott Moss, University of Colorado (Moderator) 
 
Any Section  Members who would like to 
become involved in the work of the Section are 
invited to attend the Section’s short business 
meeting at 5:15, at the program conclusion. 
 
 

Other Relevant AALS Annual Meeting 
Events 

 
Thursday, January 7, 2010 
 
12:00-1:30 p.m.  
 
Labor and Employment Relations Section Lunch 
 
2:00-5:00 p.m. 
 
Executive Compensation, Retirement Policy, and 
the Great Recession 
Section on Employee Benefits 
The financial crisis and recession of 2008-2009 
have already brought new reforms and 
additional scrutiny to executive compensation.  
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Moreover, rising unemployment, falling 
corporate profits, and collapsing equity markets 
all threaten the retirement security of millions 
of workers. The panel will consider what--if 
anything—policymakers can and should do to 
regulate executive compensation and stabilize 
retirement savings in the new economic 
environment. 
 
Saturday, January 9, 2010 
 
8:30-10:15 a.m. 
 
A New Look at Old Age: Cross-Disciplinary 
Perspectives on Law and Aging  
Section on Aging and the Law, Co-Sponsored by 
the Section on Disability Law 
With the first baby boomers reaching 
retirement age next year, the legal system faces 
the serious challenge of responding to an 
increasingly aged population.  Although elder 
law has become a discrete field, issues of law 
and aging span across legal specialties.  In an 
effort to promote dialogue and cross-
fertilization of ideas, this panel will bring 
together scholars from across the academy to 
share insight into elder law issues.  Panelists will 
provide, among others, a disability rights 
perspective, bioethical perspective, and 
feminist perspective on law and aging.  The goal 
is to explore new paradigms for thinking about 
the role of old age in legal systems, and to 
identify critical areas for future research. 
 
The Future of OSHA Reform 
Section on Labor Relations and Employment 
Law 
One of the most criticized federal agencies in all 
of the federal government is the Occupational 
Safety and Health Administration (OSHA). 
Through a combination of a stultifying statutory 
scheme, lack of funding, and lack of political 
will, this agency has managed to only pass 
around forty permanent safety and health 
workplace standards in the last thirty-seven 
years.  The purpose of this panel is to consider 
to what degree OSHA and its related agencies 
should be reformed to better meet the purpose 

of the OSHAct, which is to protect employee 
safety and health in the workplace.  The panel 
consists of the former director of National 
Institute of Occupational Safety and Health 
(NIOSH) and three law professors who will 
address: the actions of the International Labour 
Organization (ILO) as a way to figure out ways 
we might reform our own regulatory processes; 
OSHA problems through the lens of immigration 
law; and one of the more unsatisfactory aspects 
of the current law, whistleblower protection. 
 
10:30 a.m. – 12:15 p.m. 
 
Disability Discrimination After the ADA 
Amendments Act of 2008 
Section on Disability Law 
This panel will address issues of disability 
discrimination after the ADA Amendments Act 
of 2008 (AAA). The AAA expands the definition 
of disability but does not cover all individuals 
with functional impairments, address many 
barriers to employment, or speak to the need 
for material resources such as health care and 
transportation. Speakers will discuss difficulties 
with the implementation of the AAA as well as 
disability discrimination that is not addressed by 
the Act. 
  
The Future of Summary Judgment 
Section on Litigation, Co-Sponsored by Section 
on Civil Procedure 
Over the past forty years, summary judgment 
has played an increasingly prominent role in 
federal and state civil litigation.  Some hail the 
expanded availability of summary judgment as 
promoting efficiency, preserving judicial 
resources and relieving pressure on 
overcrowded dockets.  Others criticize the 
current state of summary judgment practice as 
promoting needless pre-trial transaction costs, 
undermining the role of jury trials, and 
disadvantaging employment discrimination, civil 
rights and other plaintiffs.  Recent proposed 
amendments to Rule 56 have further fueled the 
debate about the proper role for summary 
judgment.  In addition, some think the U.S. 
Supreme Court’s May 2009 decision in Ashcroft 
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v. Iqbal will impact the future role of summary 
judgment and accelerate pre-trial dispositive 
motion practice by increasing the number of 
cases dismissed at the pre-answer motion stage 
of litigation.  Speakers will address a range of 
issues relating to the future of summary 
judgment, such as the evolution of federal 
summary judgment law and practice since the 
1970s, whether the trans-substantive model for 
summary judgment remains effective or 
normatively preferable, the proposed changes 
to Rule 56, and whether the Iqbal decision will 
affect the role of summary judgment. 
 
On the Cutting Edge: Charting the Future of 
Sexual Orientation and Gender Identity 
Scholarship 
Section on Sexual Orientation and Gender 
Identity Issues 
Thirty year ago, Rhonda Rivera published “Our 
Straight-laced Judges: The Legal Position of 
Homosexual Persons in the United States,” the 
first comprehensive law review article of its 
kind. Since then, the sexual orientation and 
gender identity legal literature has exploded, 
with hundreds of articles considering all 
imaginable aspects of the law’s relationship to 
gender identity and sexual orientation. At the 
same time, political demands of lesbian, gay 
men, bisexuals, and transgender have both 
multiplied and moved to the center of cultural 
debates, and the body of case of law addressing 
these issues has likewise grown exponentially. 
What, then, are the next steps for legal 
scholarship? 
  
This program will be begin with a brief look 
back over the past decades’ major ideas and 
contributions and then will move forward 
quickly to highlight new issues, new theories, 
and the possibilities for linking theory and 
practice. Each panelist will concentrate briefly 
on one major issue or idea with an eye toward 
envisioning the field for the decade(s) to come.  

 
 
 

Important Employment Discrimination 
Cases From 2009 

 
1. Ricci v. DeStefano, 129 S.Ct. 2658 

(2009) 
 

This case centered on the lieutenant and 
captain promotion examinations administered 
by the Fire Department of the City of New 
Haven in 2003. Of the 77 candidates who took 
the lieutenant examination (43 Whites, 19 
African Americans, and 15 Hispanics), 34 
candidates passed, of whom 25 were white, 6 
were African American, and 3 were Hispanic.   
Based upon the City’s governing promotion 
structure and the number of existing vacancies, 
the top ten exam candidates, all of whom were 
white, were supposed to be eligible for 
immediate promotion to the position of 
lieutenant.   With respect to the position of 
captain, 41 exam takers sat for the exam – 25 of 
whom were white, 8 of whom were black, and 8 
of whom were Hispanic.   There were 22 passing 
test takers; 16 were white, 3 were African 
American, and 3 were Hispanic.  Pursuant to the 
City’s governing promotion structure, 9 
candidates were supposed to be immediately 
promoted to the position of captain, 7 of whom 
were white and 2 of whom were Hispanic.  

In the aftermath of the release of the 
examination results, New Haven City officials 
expressed concern that the exams had operated 
to discriminate against the minority candidates 
who sat for it, whereas others countered that 
there were other explanations for the disparity 
in the results.   A rancorous debate ensued 
among the officials, the firefighters, themselves, 
and the public, over the proposed certification 
of the results, with members of the community 
asking the City to discard the examination 
results. The City ultimately decided not to 
certify the results of the examinations, and it, 
along with several City officials, were sued by 
18 plaintiffs, 17 of whom are white and 1 of 
whom is Hispanic, alleging violations of the 
Equal Protection Clause of the Fourteenth 
Amendment and Title VII of the Civil Rights Act 
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of 1964.   The defendants contended that they 
had been forced to choose between taking an 
action—certification—that could have resulted 
in a disparate impact lawsuit brought by the 
minority firefighters, and discarding the results, 
which could, and did, result in a lawsuit brought 
by those who had done well enough to be 
promoted, for disparate treatment in violation 
of Title VII.  

The District Court granted the defendants’ 
motion for summary judgment, and the Court 
of Appeals for the Second Circuit affirmed in a 
per curiam opinion. The Supreme Court 
reversed the Court of Appeals in an opinion 
authored by Justice Kennedy, which found that 
there had been disparate treatment of the 
plaintiffs in contravention of Title VII. 
Specifically, the Court found that “race-based 
action like the City’s in this case is impermissible 
under Title VII unless the employer can 
demonstrate a strong basis in evidence that had 
it not taken the action, it would have been 
liable under the disparate-impact statute.”   
Finally, the Court found that the defendants 
failed to meet the newly-announced strong 
basis in evidence test. 

Justice Scalia authored a concurring 
opinion, noting that the Court will inevitably be 
called upon to address the question of Title VII’s 
consistency with the constitutional guarantee of 
equal protection. 

Justice Alito authored another concurrence, 
joined by Justices Scalia and Thomas, in order to 
address perceived omissions in the dissent’s 
account of how the City came to its decision to 
refuse to certify the examination results.  

Justice Ginsburg, joined by Justices Stevens, 
Souter, and Justice Breyer, dissented. The 
dissent, observing the history of racial 
discrimination in municipal fire departments 
nationwide, and specifically in the department 
in New Haven, underscored its point that no 
one in this case, in its view, had a vested right 
to a promotion. While empathetic to the plight 
of those who scored well on the exams, the 
dissent noted that no one possessed a vested 
right to be promoted, and no one was treated 
preferentially to them. The majority, the dissent 

alleged, turned a blind eye to the defective 
nature of the tests administered and to superior 
tests utilized elsewhere with success at 
generating a diverse promotion pool. Noting 
that it “would …hold that an employer who 
jettisons a selection device when its 
disproportionate racial impact becomes 
apparent does not violate Title VII's disparate-
treatment bar,” so long as the employer had 
“good cause to believe the device would not 
withstand examination for business necessity,” 
the dissent concluded that no race-based 
discrimination violative of Title VII had 
occurred. 

-- Kerri Stone, Assistant Professor, Florida 
International University College of Law  

 
2.  Aschroft v. Iqbal, 129 S.Ct. 1937 (2009) 

 
In Ashcroft v. Iqbal, the Supreme Court 

extended its holding in Bell Atlantic Corp. v. 
Twombly, 550 U.S. 544 (2007) that a Plaintiff’s 
complaint must contain sufficient factual matter 
to “state a claim for relief that is plausible on its 
face.”  In assessing whether a Plaintiff has met 
this standard, the Court engages in a two step 
process: First, the Court should disregard any 
allegations that it determines are mere legal 
conclusions couched as facts; Second, the Court 
– “drawing on its judicial experience and 
common sense” – should determine whether 
the remaining factual allegations state a 
plausible claim for relief that shows more “the 
mere possibility of misconduct.”  

Plaintiff Javaid Iqbal brought a Bivens 
action, alleging, inter alia, that John Ashcroft 
and Robert Muller (head of the FBI) had 
approved of (or at least tolerated) a policy of 
classifying post-September 11th detainees as 
“high interest” on the basis of their race, 
religion or national origin and subjecting those 
detainees to harsh conditions of confinement, 
also on the basis of their race, religion or 
national origin.  The lower courts had refused to 
dismiss Iqbal’s claims against Ashcroft and 
Muller, reasoning that Iqbal’s complaint was 
sufficient to state a claim.  The Court, in an 
opinion by Justice Kennedy, reversed. 
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Justice Kennedy’s opinion first summarily 
concluded that supervisory liability is not 
available in the context of a Bivens action (thus 
resolving an issue that was not briefed by the 
parties, and that – as the dissent points out – 
appears to have been unnecessary to the 
Court’s ruling).  He then turned to whether the 
allegations in Iqbal’s complaint were sufficient 
to state a claim under Twombly.  Under the 
two-step process set out above, the Court first 
deemed several of Iqbal’s allegations to be 
summary legal conclusions that were not 
entitled to a presumption of truth.  (Among 
these allegations were allegations that Ashcroft 
was the “principal architect” of a policy under 
which detainees, including Iqbal, were subject 
to harsh conditions of confinement on the basis 
of their religion, race and/or national origin.)  
The Court then determined that the remaining 
allegations – while consistent with invidious 
discrimination on the basis of race, religion or 
national origin – were more consistent with 
legitimate non-discriminatory justifications.   

In dissent, Justice Souter (joined by Justices 
Stevens, Ginsburg and Breyer) objected to the 
majority’s decision to reach the supervisory 
liability issue, which had not been briefed by 
the parties.  He also contended that Iqbal had 
pleaded sufficient facts to state a claim for relief 
under Twombly, and that the majority’s 
dismissal of certain allegations as “conclusory” 
was unwarranted.  Justice Breyer dissented 
separately to point out that alternative case 
management tools were available to prevent 
the policy concerns that might otherwise arise 
from permitting cases to go forward against 
public officials based on limited allegations. 

Although not an employment case, Iqbal is 
(unsurprisingly) regularly being relied on by 
Defendants to seek dismissal of employment 
discrimination cases.  Although many Courts 
have denied such motions, a number have 
granted motions to dismiss based specifically on 
the Iqbal standard.  (See, e.g., Ageropoulos v. 
Exide Technologies, 2009 U.S. Dist. LEXIS 59009 
(EDNY 2009) (granting a motion to dismiss in a 
case where the Plaintiff alleged continuous 
harassment on the basis of his national origin, 

and provided some examples in the complaint, 
on the grounds that the allegations did not rise 
to the level of “plausibility” under Iqbal)). 

-- Katie Eyer, Research Scholar, University of 
Pennsylvania Alice Paul Center for Research on 
Women, Gender and Sexuality 
 

3. Gross v. FBL Financial Services, Inc., 
129 S.Ct. 2343 (2009) 
 

Prior to 2009, there had been a long-
standing consensus among the Courts of 
Appeals that mixed motives cases could be 
brought under non-Title VII employment 
discrimination laws (including the ADA, ADEA 
and Section 1981).  In the case of Gross v. FBL 
Financial, the Supreme Court upended that 
consensus, holding that mixed motives claims 
cannot be brought under the ADEA.  Although 
the decision by its own terms applies only to 
the ADEA, there is little to distinguish the 
Court’s reasoning in the context of other non-
Title VII statutes. 

The mixed motives burden shifting 
paradigm – under which the burden of 
persuasion shifts to the defendant after a 
plaintiff has demonstrated that their protected 
class status was a “motivating factor” – was first 
affirmed by the Supreme Court in the Title VII 
case of Price Waterhouse vs. Hopkins, 490 U.S. 
229 (1989).  It was subsequently codified in a 
modified form in Title VII (but not in the other 
federal employment laws) via the Civil Rights 
Act of 1991 (“CRA 1991”).  Although there was 
dispute among the Courts of Appeals following 
the enactment of CRA 1991 over which version 
of the test (Price Waterhouse or CRA 1991) 
applied to non-Title VII employment claims, 
there was a general consensus that mixed 
motives cases could be brought under all of the 
federal employment discrimination laws.  
Depending on which version of the test was 
applied by the Court (Price Waterhouse or CRA 
1991), litigants were sometimes required to 
introduce “direct evidence” in order for mixed 
motives burden shifting to apply.  (The Price 
Waterhouse version of the test had typically 
been construed as requiring a showing of 
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“direct evidence” by the Plaintiff, while the 
Supreme Court held in Desert Palace v. Costa, 
539 U.S. 90 (2003) that no special evidentiary 
showing was required under CRA 1991). 

In Gross, the Plaintiff brought a claim under 
the ADEA, alleging that he was demoted on the 
basis of age.  At trial, the judge gave a mixed 
motives jury instruction, and the jury returned a 
verdict in favor of the Plaintiff.  On appeal, the 
Tenth Circuit held that the mixed motives jury 
instruction was improper, because the Plaintiff 
conceded that he had not introduced “direct 
evidence” in support of his claims.  The 
Supreme Court granted the Plaintiff’s petition 
for certiorari on the limited question of whether 
an ADEA Plaintiff must present direct evidence 
of age discrimination in order to obtain a mixed 
motives jury instruction.   

Instead of answering this question, the 
Court, in an opinion authored by Justice 
Thomas, determined that mixed motives claims 
are never available under the ADEA.  In reaching 
this conclusion, the Court relied on Congress’s 
amendment of Title VII – but not the ADEA – to 
expressly provide for mixed motives claims.  
Noting that Congress had amended Title VII to 
expressly add a mixed motives provision, and 
had at the same time made other amendments 
to the ADEA, the Court concluded that Congress 
did not intend for Title VII’s mixed motives 
provision to be applicable to the ADEA.   

Turning to the language of the ADEA itself, 
the Court examined dictionary definitions of the 
phrase “because of,” and concluded that the 
common meaning of “because of” is but-for 
causation.  The Court further concluded that 
the burden of persuasion for establishing but-
for causation must rest with the Plaintiff 
throughout the case, in the absence of 
statutory language to the contrary.  The Court 
rejected the argument that Price Waterhouse 
(which interpreted identical language in the 
context of Title VII) should be applied, 
essentially on the policy grounds that the 
decision was poorly founded to begin with, and 
in all events has proven unworkable in practice. 

Justice Stevens, joined by Justices Souter, 
Ginsburg and Bryer dissented, arguing that 

since the ADEA is in haec verba with the 
provision of Title VII analyzed in Price 
Waterhouse, mixed motives claims should be 
available under the ADEA.  Justice Breyer 
(joined by Justices Souter and Ginsburg) filed a 
separate dissenting opinion, arguing that 
because of the uniquely psychological nature of 
causation in discrimination claims, a mixed 
motives approach would be the most 
appropriate approach in most cases. 

-- Katie Eyer 
 

4. AT & T Corp. v. Hulteen, 129 S.Ct. 1962 
(2009) 
 

The employer in this case, the AT &T 
Corporation and its Bell System Operating 
Companies (“AT&T”), premised its calculation of 
pension benefits on a seniority system that 
utilized a formula of an employee’s years of 
service with the term of uncredited leave time 
subtracted, but, for a period of time, had 
granted less retirement credit for absences 
caused by pregnancy than it did for medical or 
disability leave generally.  Specifically, during 
the 1960s and early to mid-1970s, AT &T 
afforded an employee who took what was 
deemed “disability” leave full service credit for 
the whole absence; one who took a “personal” 
leave of absence, however, was afforded a 
maximum service credit of 30 days. Anyone 
who took leave because she was pregnant 
during that time was deemed to have taken a 
personal leave of absence. In 1977, AT&T 
implemented its Maternity Payment Plan, which 
granted pregnant employees disability benefits 
and service credit for up to six weeks of leave, 
but treated pregnancy leave that extended 
beyond six weeks as personal leave. AT&T 
subsequently denied the employees who took 
pregnancy leave the additional benefits and 
credit that they would have received for the 
entirety of a disability leave.  

This accrual rule, however, was applied by 
AT&T only prior to the effective date of the 
Pregnancy Discrimination Act (PDA), 42 U.S.C. § 
2000e(k) (1979). Congress passed the PDA in 
1978 to amend Title VII in order to respond 
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directly to the Supreme Court’s ruling in 
General Elec. Co. v. Gilbert, 429 U.S. 125 (1976), 
that a differential between the treatment of 
pregnancy leave and general disability leave 
was not tantamount to sex-based 
discrimination that ran afoul of Title VII of the 
Civil Rights Act of 1964. The PDA made it “clear 
that it is discriminatory to treat pregnancy-
related conditions less favorably than other 
medical conditions.” Newport News 
Shipbuilding & Dry Dock Co. v. EEOC, 462 U.S. 
669, 684 (1983). On the effective date of the 
PDA, AT&T adopted its Anticipated Disability 
Plan (“ADP”), which furnished no retroactive 
adjustments to the service credit calculations 
for employees who had had pre-PDA policies 
applied in the calculation of their benefits, but 
which did grant service credit for pregnancy 
leave on the same basis as it did for leave taken 
for any temporary disability.  

The plaintiffs in this case and their union 
alleged that AT&T engaged in unlawful sex 
discrimination when it applied the accrual rule, 
noting that each of them was afforded less 
service credit for her pre-PDA pregnancy leave 
than she would have received for having taken 
a general disability leave.  Thus, each plaintiff 
alleged, she received a resultantly smaller 
pension than she should have under Title VII. 
Faced with cross motions for summary 
judgment, the District Court held that Title VII is 
violated when post-PDA retirement eligibility 
calculations incorporate pre-PDA accrual rules 
that differentiate on the basis of pregnancy. 
The Ninth Circuit, sitting en banc, affirmed. The 
Supreme Court granted certiorari on the issue 
in light of the fact that the Sixth and Seventh 
Circuits had held that “reliance on a pre-PDA 
differential accrual rule to determine pension 
benefits does not constitute a current violation 
of Title VII.” 

The Supreme Court held that an employer 
does not necessarily violate the PDA when it 
employs an accrual rule applied only prior to 
the PDA that conferred more retirement credit 
for medical leave generally than it did for 
pregnancy leave. Moreover, it held that the 
benefit calculation rule in this case was 

insulated from challenge under § 703(h) of Title 
VII of the Civil Rights Act of 1964, 42 U.S.C. § 
2000e-2(h) because, facially neutral and lacking 
in any discriminatory terms, it was part of a 
bona fide seniority system. Thus, although 
according to § 701(k) of Title VII “women 
affected by pregnancy, ... shall be treated the 
same for all employment-related purposes, 
including receipt of benefits under fringe 
benefit programs, as other persons not so 
affected but similar in their ability or inability to 
work,” the Court held that this provision applies 
exclusively to the last sentence of § 703(h), also 
known as the referred to as the Bennett 
Amendment, which  states that “*i+t shall not be 
an unlawful employment practice … for any 
employer to differentiate upon the basis of sex 
in determining the amount of the wages or 
compensation paid or to be paid to employees 
of such employer if such differentiation is 
authorized by the provisions of section 206(d) 
of title 29.” Thus, the rule at issue, while part of 
the system, failed to taint it due to the fact that 
the holding of Gilbert rendered it legal and 
permissible prior to the effective date of the 
PDA. Due to the fact that AT&T’s intent in its 
implementation of the rule was to engage in 
differentiation that, at the time, was not illegal, 
the Court found that it harbored no intent to 
discriminate because of sex in contravention of 
Title VII. The Court further refused to “read the 
PDA as applying retroactively to recharacterize 
the acts as having been illegal when done,” 
noting that “the evidence points the other 
way,” in light of the fact that Congress provided 
for the PDA to take effect on the date of 
enactment, except in its application to certain 
benefit programs,” and in doing so, employed 
“the language of prospective intent, not 
retrospective revision.” 

The Court also looked at the case 
against the backdrop of the Ledbetter Fair Pay 
Act, § 706(e) of Title VII, which amended Title 
VII to make it  “an unlawful employment 
practice ... when an individual is affected by 
application of a discriminatory compensation 
decision or other practice, including each time 
... benefits [are] paid, resulting ... from such a 
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decision.” The Court, however, found that 
because of its previous determination, AT&T's 
pre-PDA acts that engendered the differential 
between pregnancy leave and disability leave 
were not discriminatory, as no plaintiff had 
been “affected by application of a 
discriminatory compensation decision or other 
practice.”  

Justice Stevens, concurring, noted that 
while he agreed with much of the substance of 
Justice Ginsburg’s dissent, he was compelled to 
“accept Gilbert's interpretation of Title VII as 
having been the governing law until Congress 
enacted the Pregnancy Discrimination Act.” 
Thus, he agreed with the result reached by the 
majority “*b+ecause this case involves rules that 
were in force only prior to that Act….” 

Justice Ginsburg penned a dissent that 
was joined by Justice Breyer. According to the 
dissent, the majority should have “explicitly 
overrule[d] Gilbert so that the decision can 
generate no more mischief.” From the 
standpoint of the dissent, AT&T violated Title 
VII when it failed to stop relying on a basis for 
calculating benefits that was rooted in the 
notion that it was legally permissible to engage 
in a pregnancy-based differentiation of 
employees. The dissent underscored the 
continuing harm that will be sustained by the 
plaintiffs as they collect pension benefits that 
are lower than the PDA dictates that they 
should be. 

-- Kerri Stone  
 

5. 14 Penn Plaza LLC v. Pyett, 129 S.Ct. 
1456 (2009) 
 

In 14 Penn Plaza LLC v. Pyett, the Supreme 
Court read its thirty year old precedent in 
Alexander v. Gardner-Denver Co., 415 U.S. 36 
(1974) narrowly, and held that a collective 
bargaining agreement (CBA) which clearly 
provides for the compulsory arbitration of 
statutory non-discrimination claims is 
enforceable against an individual employee.  
Thus, individual Plaintiffs can be limited to the 
exclusive remedy of CBA arbitration, and can be 

barred from bringing non-discrimination 
lawsuits in federal court. 

Pyett and his fellow Plaintiffs were union 
members covered by a CBA which provided for 
arbitration as the exclusive remedy for 
statutory non-discrimination claims.  After they 
were reassigned to less favorable positions 
pursuant to a change of personnel sought by 
the employer and agreed to by the union, they 
filed grievances protesting inter alia their 
reassignment on the grounds that it was age 
discrimination.  The union initially pursued the 
age discrimination grievance, but subsequently 
withdrew it from arbitration because the union 
itself had consented to the challenged 
personnel change.  Plaintiffs subsequently filed 
an age discrimination lawsuit in federal court.  
The lower courts denied the Defendant’s 
motion for compulsory arbitration on the 
grounds that Circuit precedent and the 
Supreme Court’s decision in Gardner-Denver 
precluded the waiver in a CBA of workers’ rights 
to a federal judicial forum for causes of action 
created by Congress. 

The Supreme Court, in a decision by Justice 
Thomas, reversed.  The Court first concluded 
that the requirement of arbitration of all 
employment-related discrimination claims was 
a proper subject of collective bargaining under 
the NLRA.   Next, relying on its prior decision in 
Gilmer v. Interstate/Johnson Lane Corp., 500 
U.S. 20 (1991) (a decision which affirmed the 
enforceability of an individual employee’s 
agreement to arbitrate ADEA claims), the Court 
concluded that there was nothing in the ADEA 
itself that precluded enforcement of an 
agreement to forgo a federal forum in favor of 
arbitration. 

Turning to the Gardner-Denver line of cases, 
the Court dismissed the Plaintiffs’ arguments 
that they controlled the outcome of the case.  
In Gardner-Denver (involving a Title VII claim) 
and subsequent cases (involving claims under 
Section 1983 and FLSA), the Court had held that 
union employees could not be barred from 
bringing a federal statutory claim in a federal 
forum, even where they were covered by a CBA 
providing for compulsory arbitration of the 
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same issues.  In Pyett, the Court read these 
cases narrowly, distinguishing them on the 
grounds that the relevant CBAs in prior cases – 
while providing for compulsory arbitration of 
factually identical subject matters to the 
protections provided by federal law – did not 
specifically provide for compulsory arbitration 
of the pertinent statutory claims (i.e., they 
called for the arbitration of “race 
discrimination” allegations, not “Title VII 
claims”).  The Court rejected the much broader 
reading of Gardner-Denver and its progeny that 
had been adopted by the majority of the Courts 
of Appeals as founded on anti-arbitration 
“dicta” in Gardner-Denver and subsequent 
cases; dicta that was itself premised on a hostile 
view of arbitration that has been discarded in 
the Court’s more recent precedents.  Finally, 
the Court rejected the policy concern raised in 
Gardner-Denver that the union’s interests may 
be contrary to those of an individual 
employee’s on the grounds that such a policy 
concern could not supercede what it viewed as 
the clear meaning of the statutes at issue. 

The majority left one potential loophole 
open to employees who are subject to CBAs 
that require the arbitration of statutory non-
discrimination claims.  Specifically, the court 
recognized that if the union prevented the 
employees from effectively vindicating their 
federal statutory rights in the arbitration forum, 
it might justify a different result.   

Justice Souter, joined by Justices Stevens, 
Ginsburg and Breyer, dissented, arguing that 
Gardner-Denver had clearly addressed the issue 
under review, and precluded the result that the 
majority reached.  Justice Stevens also 
dissented separately, arguing that Pyett is just 
the latest in a long line of cases where the Court 
has disregarded prior precedents in order to 
accommodate its policy preference for 
arbitration. 

-- Katie Eyer 
 

6. Crawford v. Metropolitan Government 
of Nashville and Davidson County, 129 
S.Ct. 846 (2009) 

 

Is a Plaintiff “who speaks out about 
discrimination not on her own initiative, but in 
answering questions during an employer’s 
internal investigation” protected under Title 
VII’s retaliation provision?  The Supreme Court 
said yes, in the case of Crawford v. Metropolitan 
Government of Nashville and Davidson County. 

Plaintiff Vicky Crawford was approached as 
part of the Defendant’s investigation of rumors 
of sexual harassment by its employee relations 
director, Gene Hughes.  When asked about 
Hughes in the context of the investigation, 
Crawford reported several incidents of sexually 
harassing behavior that Hughes had directed at 
her.  Shortly after the investigation, Crawford – 
and two other employees who had reported 
sexual harassment by Hughes – were 
terminated, allegedly for reasons unconnected 
with the investigation.   

Under Title VII’s retaliation clause, Crawford 
was entitled to protections if she had engaged 
in either “opposition” to any unlawful 
employment practice or had engaged in 
“participation” in any Title VII investigation, 
proceeding or hearing.  The lower courts found 
that she had engaged in neither, concluding 
that: 1) she had not engaged in “opposition” 
because her report of discrimination was not 
self-initiated, but was instead made only in 
response to questioning by her employer; and 
2) she had not engaged in “participation,” 
because under Circuit precedent only 
proceedings conducted pursuant to a pending 
EEOC charge qualified for “participation” 
protection. 

The Supreme Court, in a decision by Justice 
Souter, reversed, holding that Crawford had 
“opposed” discrimination under the plain 
meaning of the term “oppose.”  The Court 
rejected that the term “oppose” required 
instigation or initiation of a complaint in order 
to be protected, noting that simply disclosing 
ones’ position is commonly considered to be 
sufficient to manifest opposition.  The Court 
also rejected the Defendant’s argument that 
permitting retaliation claims in this context 
would discourage voluntary internal 
investigations.  In view of its holding with 
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respect to the “opposition” clause, the Court 
did not reach the issue of whether Crawford 
was also entitled to protections under the 
“participation” clause. 

Justices Alito (joined by Justice Thomas) 
concurred in the judgment, writing separately 
to express their views that the Court’s opinion 
did not address the issue of whether employees 
who do not communicate their views directly to 
their employers are entitled to protections 
under Title VII (e.g., an employee expresses his 
opposition to discrimination only in the context 
of a discussion with a co-worker around the 
water cooler). 

-- Katie Eyer 
 

7. Chadwick v. Wellpoint, Inc., 561 F.3d 
38 (1st Cir. 2009) 

 
In Chadwick v. Wellpoint, the plaintiff-

appellant alleged that her employer failed to 
promote her because of a stereotype that 
mothers of young children are less committed 
workers. The First Circuit held that sufficient 
evidence existed for a reasonable jury to find 
sex discrimination. Chadwick exemplifies a 
successful line of Family Responsibilities 
Discrimination cases, in which courts have held 
that adverse employment actions based on 
stereotypes about caregivers can constitute 
unlawful sex discrimination.  

Laurie Chadwick began working for 
Wellpoint, an insurance company, in 1997 and 
received a promotion to the position of 
Recovery Specialist II in 1999. At the urging of 
her supervisor, Chadwick applied for the 
position of “Team Lead” in 2006. She already 
performed many of the job responsibilities 
associated with the position, and she had 
received excellent reviews in a recent 
performance evaluation. Nevertheless, 
Wellpoint selected for the “Team Lead” position 
another in-house candidate who had held the 
Recovery Specialist II position for only one year 
and who scored lower on a recent performance 
review than Chadwick did. Chadwick is the 
mother of a son and three younger triplets, 

aged eleven and six, respectively, at the time of 
Chadwick’s application for a promotion.  

The First Circuit reversed the district court’s 
grant of summary judgment to Wellpoint. The 
court of appeals held that the district court 
misapplied the summary-judgment standard in 
reaching the conclusion that Wellpoint 
promoted Chadwick on the basis of a 
stereotype about caregivers generally, rather 
than female caregivers specifically. The district 
court wrongly concluded that because the 
decisionmaker at Wellpoint had not explicitly 
referred to Chadwick’s sex, insufficient evidence 
existed that sex bias motivated the failure-to-
promote. The First Circuit explained that 
requiring an explicit reference of this sort would 
vitiate the concept of proof by circumstantial 
evidence and rob the jury of the opportunity to 
weigh the evidence.  

The First Circuit reasoned that the 
circumstantial evidence, which Chadwick 
proffered, could persuade a reasonable 
factfinder that sex bias motivated the failure-to-
promote. Learning that Chadwick was the 
mother of triplets only two months before 
denying Chadwick’s promotion, the 
decisionmaker at Wellpoint wrote in an email to 
Chadwick “Bless you!” Id. at 47. A factfinder 
could interpret the statement to refer to a 
presumption that Chadwick endured a difficult 
life because of her mothering responsibilities. 
Most significantly, the decisionmaker explained 
to Chadwick that “It was nothing you did or 
didn’t do. It was just that you’re going to school, 
you have the kids and you just have a lot on 
your plate right now.” Id. A reasonable jury 
could infer that Wellpoint denied Chadwick the 
promotion not because of her record or 
qualifications but because of an assumption 
that “as a woman with four young children, 
Chadwick would not give her all to her job.” Id.  

Chadwick also appealed the district court’s 
exclusion of expert testimony. The First Circuit 
held that the district court did not abuse its 
discretion in determining that despite the 
expert’s qualifications and knowledge, she 
lacked familiarity with the details of Chadwick’s 
case. 
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-- Deborah Dinner, Raoul Berger Fellow in 
Legal History, Harvard Law School 

 
8. Prowel v. Wise Business Forms, Inc., – 

F.3d. –, 2009 WL 2634646 (3d Cir. 
2009) 

 
Since the Supreme Court’s holding in Price 

Waterhouse v. Hopkins, 490 U.S. 228 (1989) 
that gender stereotyping is a form of unlawful 
sex discrimination, lower courts have struggled 
with the question of when gay employees can 
bring gender stereotyping claims.  In a rare 
victory for a gay employee, the Third Circuit in 
Prowel v. Wise Business Forms, Inc., reversed 
the District Court’s award of summary judgment 
on a gender stereotyping claim, holding that the 
employee’s claim must be allowed to proceed 
to trial.  The Court also rejected Prowel’s claims 
of religious discrimination, holding that – unlike 
Prowel’s gender stereotyping claim – it was 
coextensive with a claim of sexual orientation 
discrimination.  

The federal courts have long held that Title 
VII by its plain terms does not prohibit sexual 
orientation discrimination.  Following Price 
Waterhouse most courts have, however, 
recognized that gay employees should be able 
to bring gender stereotyping claims where they 
are subjected to discrimination or harassment 
because of their failure to conform to gender 
stereotypes.  In practice, however, the vast 
majority of gender stereotyping claims brought 
by gay employees have been dismissed, often 
because the courts have deemed it too difficult 
to distinguish between anti-gay and gender-
stereotyping-based animus. 

In Prowel, the Third Circuit recognized that 
this approach is inappropriate at summary 
judgment, and that where an employee is 
subjected to harassment that could have been 
motivated by either sexual orientation or 
gender stereotyping, the case must go to the 
jury.  The Court further noted that under Title 
VII’s mixed motives provision, the possibility 
that a Plaintiff’s harassers may have been 
motivated by sexual orientation animus did not 
vitiate the possibility that he was also harassed 

because of his gender non-conformity.  Since 
Prowel had introduced significant evidence of 
gender stereotyping (including inter alia that he 
was called “Princess” and “Rosebud” and 
mocked for the way he walked and crossed his 
legs), the employer’s (also ample) evidence of 
anti-gay animus was not sufficient to support an 
award of summary judgment, and the case was 
one for the jury.   

The Court did, however, affirm the dismissal 
of Prowel’s religious discrimination claim.  
(Prowel had alleged, inter alia, that supervisors 
criticized him as not fitting in at a “good 
Christian company” like Wise and that prayer 
notes were left on his work bench saying he 
would burn in hell and exhorting him to come 
clean with his maker, all because of religious 
disapproval of his sexual orientation).  Ignoring 
abundant precedent from other circuits holding 
that an employee who is targeted for 
discrimination because of his failure to conform 
to his employer’s religious beliefs states a valid 
claim for religious discrimination under Title VII, 
the Court concluded that Prowel’s claim was 
effectively a claim for sexual orientation 
discrimination, and thus must be rejected.  
(Incidentally, the Sixth Circuit rejected a similar 
claim days later in the case of Pedreira v. 
Kentucky Baptist Homes for Children, – F.3d –, 
2009 WL 2707226 (6th Cir. 2009)).  

-- Katie Eyer  
 

9 . Allen v. totes/Isotoner, Corp., --- N.E.2d 
----, 2009 WL 2634592 (Ohio Aug. 27, 2009) 

 
Does the prohibition against unlawful sex 

discrimination “because of or on the basis of 
pregnancy . . . childbirth, or related medical 
conditions” extend to lactation? Confronted 
with the question, the Ohio Supreme Court this 
past August did not provide a definitive answer.  

In Allen v. totes/Isotoner, the plaintiff-
appellant claimed that her employer terminated 
her on the basis of her condition as a lactating 
female, in violation of Ohio’s Pregnancy 
Discrimination Act (PDA). For two weeks, LaNisa 
Allen took breaks from her work station, 
without her employer’s knowledge or 
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permission, to use the restroom as a private 
space in which to pump breast milk. Allen’s 
employer, totes/Isotoner fired her on the 
ground that she failed to follow workplace 
directions and that her daily, fifteen-minute 
breast-pumping sessions constituted 
unauthorized breaks. The trial court granted 
summary judgment to totes/Isotoner, holding 
that lactation is a condition related to 
breastfeeding rather than to pregnancy. Ohio’s 
Twelfth District Court of Appeals affirmed, 
explaining that the defendant employer “simply 
and plainly terminated [Allen] as an employee 
at will for taking unauthorized, extra breaks.” 
Id. at *1.  

Although five justices concurred in a 
judgment affirming the court of appeals 
decision, the Ohio Supreme Court could not 
reach a majority opinion regarding the scope of 
the state’s PDA. A per curiam opinion held that 
Allen failed to produce evidence from which a 
jury could conclude that the legitimate, non-
discriminatory reason for the termination 
articulated by totes/Isoner constituted a pretext 
for sex discrimination. A concurrence expressed 
the views of three justices that, because Allen 
could not show pretext, a decision whether 
lactation-related claims are actionable would 
amount to an advisory opinion.  

Another concurrence, representing the 
views of two justices, argued that the Ohio 
Supreme Court should reach the merits to 
clarify the state’s law. Summarizing the 
hormonal processes that stimulate lactation, 
the concurrence concluded that lactation has a 
“clear, undeniable nexus with pregnancy and 
with childbirth.” Id. at *9. The concurrence 
argued that the trial court and court of appeals 
both erred in relying on an inapposite federal 
court case, Derungs v. Wal-Mart Stores, Inc., 
374 F.3d 428 (6th Cir. 2004), to hold that 
discrimination on the basis of lactation is not 
pregnancy discrimination. Derungs involved a 
public accommodations claim. The concurrence 
reasoned that because Ohio’s General Assembly 
had amended Ohio’s Fair Employment Practices 
Act to prohibit pregnancy discrimination, but 
not its public accommodations law, Derungs 

was not persuasive precedent. Furthermore, 
the Sixth Circuit in Derungs applied the 
reasoning of General Electric Co. v. Gilbert, 429 
U.S. 125 (1976): that Title VII’s sex equality 
mandate does not reach sex-unique 
characteristics. The concurrence expressed the 
view that Ohio’s General Assembly had 
decisively rejected the reasoning as well as the 
holding of Gilbert in enacting the PDA. 

The lone dissenting judge was the third 
justice to conclude that lactation claims are 
actionable under the PDA. He also argued that 
sufficient evidence existed for a jury to 
conclude that totes/Isotoner fired Allen 
because she was pumping her breasts.  

-- Deborah Dinner 
 

10. Germain v. County of Suffolk, No. 07-
CV-2523, 2009 WL 1514513 (E.D.N.Y. May 
29, 2009) 

 
Can the exclusion of pregnant workers from 

light duty, under a policy that restricts light duty 
to employees who experience on-the-job 
injuries, violate Title VII? In Germain v. Suffolk, 
the Eastern District of New York answered, 
“yes.” 

In January 2007, Suffolk County, New York 
and the Suffolk County Police Department 
entered into a consent decree, mandating that 
the Police Department grant at least six months’ 
light duty to a pregnant police officer who 
provides a doctor’s note in support of such a 
request.     

In April 2007, Tara Germain, a police officer 
employed by the Suffolk County Park 
Department (not to be confused with the Police 
Department), met with the Chief of the Park 
Department Police to inform him of her 
pregnancy. At the meeting, Germain requested 
assignment to light duty. The chief told Germain 
that although she scored number one on the 
civil service exam she would not receive a 
promotion to sergeant. The next day, the Park 
Department denied Germain’s request for 
assignment to light duty, citing Department 
policy restricting such assignments to police 
officers with on-the-job injuries. In June, the 
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Department denied a request by Germain’s 
husband, a Suffolk County police officer, to 
transfer his accrued sick leave to his wife. The 
Department promised to grant the request only 
if Germain agreed to withdraw her lawsuit. 

The Eastern District of New York denied the 
defendants’ motion for summary judgment 
regarding Germain’s Title VII sex-discrimination 
claim. The court held that genuine issues of 
material fact existed that might lead a jury to 
find discrimination under both the disparate-
impact and disparate-treatment theories. 
Significantly, the court rejected the defendants’ 
argument that police offers with non-
occupational injuries formed the appropriate 
comparison group. Instead, the court reasoned 
that the plain language of the Pregnancy 
Discrimination Act requires only that Germain 
“show that nonpregnant officers similarly 
unable to perform full-duty assignments were 
treated more favorably than her.” Id. at *4. The 
court’s conclusion challenges the prevailing 
trend in the caselaw. See Reeves v. Swift 
Transportation Co., 446 F.3d 637, 640-43 (6th 
Cir. 2006) (holding that pregnant workers are 
not similarly situated to workers with work-
related injuries and rejecting pregnant workers’ 
challenge to a light-duty policy as a demand for 
“preferential treatment”); Spivey v. Beverly 
Enterprises, Inc., 196 F.3d 1309, 1313-14 (11th 
Cir. 1999) (same); Urbano v. Continental 
Airlines, Inc., 138 F.3d 204, 207-08 (5th Cir. 
1998) (same); but see Ensley-Gaines v. Runyon, 
100 F.3d 1220, 1224-26 (6th Cir. 1996) (holding 
that the appropriate comparison is between 
pregnant workers and employees similar in 
their ability or inability to work). Note that the 
district court in Germain analyzed the question 
of the appropriate comparator group with 
respect to Germain’s disparate-impact claim, 
while the Eleventh, Fifth and Sixth Circuits 
analyzed the question with respect to plaintiffs’ 
disparate-treatment claims.   

The district court also denied the 
defendants’ motions for summary judgment 
with respect to: 1) Germain’s Title VII claim that 
sex discrimination motivated Suffolk County’s 
failure to promote her; 2) Germain’s claim that 

the denial of her husband’s request to transfer 
sick leave constituted unlawful retaliation; 3) 
Germain’s claims under New York Human Rights 
Law; and 4) Germain’s claim that Suffolk County 
violated the 2007 consent decree. The district 
court granted the defendants summary 
judgment motions with respect to Germain’s 
failure-to-promote and retaliation claims under 
Section 1983.  

-- Deborah Dinner 
 

11. Johnston v. U.S. Bank Nat’l Assoc., No. 
08-CV-0296, 2009 WL 2900352 (D. Minn. 
Sept. 2, 2009) 

 
Must a woman alleging sex-plus 

discrimination always produce comparative 
evidence regarding the treatment of a subclass 
of male employees? Affirming a deepening 
consensus in the caselaw, the U.S. District Court 
for the District of Minnesota answered, “no.”  

Heidi Johnston began to work for U.S. Bank 
as a credit analyst in May 2004. In September 
2005 she informed her supervisor that she was 
pregnant and requested that she receive a 
flexible schedule when she returned from 
maternity leave. Johnston took a six-week 
maternity leave from late January 2006 until 
early March 2006. When she returned to work, 
she requested and received a flexible schedule 
that involved working in the office from 6a.m. 
until 3p.m., three days a week, and working 
from home two days a week. After Johnston’s 
return from maternity leave, however, her 
relationship with her supervisor deteriorated. 
Johnston believed that her supervisor gave her 
unusually simple work, and alleged that she had 
to ask her supervisor for more challenging work 
assignments. Johnston continued working 
through the summer, without any indication 
that U.S. Bank did not find her work 
satisfactory. Meanwhile, Johnston’s supervisor 
expressed to others increasing frustration with 
what he perceived as Johnston’s lack of work 
commitment and with what he described as 
significant errors in her work. In early 
September, Johnston’s supervisor told Johnston 
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of the problems he had with her work, and U.S. 
Bank fired Johnston on September 19, 2006.   

The district court characterized Johnston’s 
claim as an allegation of sex-plus discrimination. 
The court reasoned that employers are 
prohibited from treating women with children 
worse than men with children, but can lawfully 
treat all workers with children poorly. 
Accordingly, Johnston needed to establish that 
U.S. Bank fired her because of her sex and not 
only because of her status as a new parent.  

The district court stated that a plaintiff must 
proffer comparative evidence to establish a 
prima facie case of sex-plus discrimination 
under the McDonnell Douglas burden-shifting 
framework. If she were to rely on circumstantial 
evidence alone, the court explained Johnston 
would have to “establish that men with children 
were not discriminated against while she, as a 
woman with a child, was.” Id. at 10.  

The court held that Johnston did not need 
comparative evidence were she to establish a 
claim of sex discrimination via direct evidence. 
See also Enforcement Guidance: Unlawful 
Disparate Treatment of Workers with 
Caregiving Responsibilities, 2 EEOC Compl. Man. 
(BNA) § 615, n.43 (May 23, 2007), available at 
http://www.eeoc.gov/policy/docs/caregiving.p
df (stating that comparative evidence, while 
helpful, is not needed to establish sex-based 
disparate treatment of female caregivers). The 
district court recognized as direct evidence a 
statement made by Johnston’s supervisor, 
shortly before firing her, that Johnston: 
“needed a more flexible job that would allow 
[her] the time to take care of [her] little one, 
one that would allow [her] to work from home 
more.” Id. at 11. The district court found that 
the statement by Johnston’s supervisor, 
coupled with other circumstantial evidence, 
could lead a reasonable jury to find sex 
discrimination and, accordingly, denied U.S. 
Bank’s motion for summary judgment.  

-- Deborah Dinner 
     

12. Glenn v. Brumby, 632 F. Supp. 2d 1308 
(N.D. Ga. 2009) 

 

Do allegations that a public employer 
terminated an employee on the basis of the 
employee’s Gender Identity Disorder and 
gender nonconformity state claims under the 
Equal Protection Clause? In Glenn B. Brumby, 
the Northern District of Georgia answered, 
“yes.”  

When the Georgia General Assembly Office 
of Legislative Counsel hired Vandiver Elizabeth 
Glenn for the position of Legislative Editor, in 
2005, the Assembly leaders perceived Glenn to 
be male. Although born male, Glenn grew up 
with a feminine gender identity and was 
diagnosed in 2005 with Gender Identity 
Disorder (GID), a medical condition recognized 
by the American Psychiatric Association. 
Glenn’s health-care providers recommended 
that Glenn undergo sex change surgery and 
advised Glenn to live as a woman prior to the 
surgery. When “Glenn came to work in a 
feminine manner of dress and comportment,” 
on October 31, 2006, Defendant Grumby sent 
Glenn home as inappropriately dressed. Id. at 
1311.  

In July 2007, Glenn told her immediate 
supervisor that she planned to proceed with 
gender transition and gave her supervisor 
relevant educational materials. Glenn’s 
supervisor passed these materials on to 
Defendant Brumby, who stated that he would 
meet with the leaders of the General Assembly 
regarding Glenn’s condition. The following 
October, Brumby conferred with Glenn and 
confirmed Glenn’s intention to undergo a 
transition from male to female. “Brumby then 
fired Glenn because, in the view of Glenn’s 
employers, gender transition surgery and 
presentation as a woman in the workplace 
would be seen as immoral, could not happen 
appropriately in Glenn’s workplace, and would 
make other employees uncomfortable.” Id. at 
1311-12.  

Glenn brought two Section 1983 claims 
alleging that the defendants denied Glenn equal 
protection of the law by discriminating on the 
basis of Glenn’s GID and on the basis of Glenn’s 
nonconformity to sex stereotypes. The district 
court rejected the defendants’ claim that Glenn 

http://www.eeoc.gov/policy/docs/caregiving.pdf
http://www.eeoc.gov/policy/docs/caregiving.pdf
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had asserted a “class of one” equal protection 
claim.  

The district court denied the defendants’ 
motion to dismiss with respect to both of 
Glenn’s claims. The court conceded that the 
defendants did not fire Glenn because of 
Glenn’s GID diagnosis, itself. The court 
concluded, however, that defendants fired 
Glenn because of Glenn’s feminine behavior, 
dress, and comportment, which Glenn adopted 
as a form of medically advised treatment for 
GID. Accordingly, Glenn had stated a plausible 
claim of disability-based discrimination, which 
would need to withstand rational-basis review 
at trial. 

The district court cited precedent for the 
proposition that adverse employment actions 
taken because of employees’ failure to conform 
to sex stereotypes constitute sex-
discrimination. The court reasoned that this 
conclusion did not conflict with an earlier 
Northern District of Georgia holding that 
transsexuals are not a suspect class. “*W+hile 
‘transsexuals’ are not members of a protected 
class based on sex, those who do not conform 
to gender stereotypes are members of a 
protected class based on sex.” Id. at 1315. The 
court held that Glenn stated a plausible claim of 
sex-based discrimination, which would need to 
withstand an intermediate level of scrutiny at 
trial. 

-- Deborah Dinner 
 

Ten Noteworthy Books of 2009 

LAW AND THE CONTRADICTIONS OF THE DISABILITY 

RIGHTS MOVEMENT by Samuel Bagenstos (Yale 
University Press).  The Americans with 
Disabilities Act was hailed as a great victory for 
disabled persons, but people with disabilities 
continue to be unemployed at high rates.  
Bagenstos examines the legislation through the 
lens of the social movements that advocate for 
disabled rights, and unpacks the contradictions 
and consequences of the antidiscrimination 
framing of disability rights.  The author also 
considers new policy directions for integrating 

disabled people into the workplace. –Julie Suk, 
Associate Professor, Benjamin N. Cardozo 
School of Law, Yeshiva University. 

BORDERLINE AMERICANS:  RACIAL DIVISION AND LABOR 

WAR IN THE ARIZONA BORDERLANDS by Katherine 
Benton-Cohen (Harvard University Press).  This 
book explores racial categories and boundaries 
through a historical lens by focusing on the 
storied events of the Arizona borderlands, 
where people of nearly every nationality—
drawn by “free” land or by jobs in the copper 
mines—grappled with questions of race and 
national identity. The author’s broad pursuit 
focuses on the daily lives and shifting racial 
boundaries between groups as disparate as 
Apache resistance fighters, Chinese merchants, 
Mexican-American homesteaders, Midwestern 
dry farmers, Mormon polygamists, Serbian 
miners, New York mine managers, and Anglo 
women reformers.  Ideas about home, family, 
work and wages, manhood and womanhood all 
shaped how people thought about race. –
Natasha Martin, Associate Professor, Seattle 
University School of Law  

THE FIFTH FREEDOM: JOBS, POLITICS, AND CIVIL RIGHTS 

IN THE UNITED STATES, 1941-1972 by Anthony S. 
Chen  (Princeton University Press).  This book 
traces the roots of the policy of affirmative 
action to partisan conflicts over fair 
employment practices (FEP) legislation from the 
1940s to the 1970s. The author chronicles “the 
ironic, forgotten role played by American 
conservatives in the development of affirmative 
action.”  Using an interdisciplinary lens, the 
author endeavors to shed new light on “the role 
of parties, elites, and institutions in the 
policymaking process; the impact of racial 
politics on electoral realignment; the history of 
civil rights; the decline of New Deal liberalism; 
and the rise of the New Right.”  –Natasha 
Martin 

RACIAL INTEGRATION IN CORPORATE AMERICA, 1940-
1990 by Jennifer Delton (Cambridge University 
Press). This book chronicles the efforts of 
American corporations towards racial inclusion 
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in the workplace.  Specifically, in a span of thirty 
years – from 1964 to 1994 – American 
corporations abandoned racially exclusionary 
employment policies and embraced some form 
of affirmative action to diversify their 
workforces. It was an extraordinary 
transformation, which most historians attribute 
to civil rights activists, federal legislation, and 
labor unions. This is the first book to examine 
the role of corporations in that transformation 
arguing that there were corporate executives 
and managers who promoted fair employment 
and equal employment opportunity long before 
the federal government required it, and who 
thereby helped prepare the corporate world for 
racial integration.  –Natasha Martin 

INVENTING EQUAL OPPORTUNITY by Frank Dobbin 
(Princeton University Press).  This book argues 
that it was corporate personnel experts, not 
Congress or the courts, who determined what 
equal opportunity meant after the Civil Rights 
Act of 1964.  Dobbin demonstrates his thesis by 
showing how the courts and Congress endorsed 
programs that were devised by corporate 
personnel.  He discusses the evolution of equal 
opportunity over the past several decades.   –
Natasha Martin 

FAT RIGHTS:  DILEMMAS OF DIFFERENCE AND 

PERSONHOOD by Anna Kirkland (NYU Press).  This 
book chronicles legal battles of “fat citizens” as 
well as lawsuits over other bodily differences 
(such as transgenderism) challenging the 
boundaries of anti-discrimination law in a 
society that is obsessed with weight and 
appearances.  The author evaluates the current 
available legal strategies and offers new ways of 
conceptualizing the difference experienced by 
overweight individuals in their struggles for 
equality.      –Natasha Martin 

CAN THEY DO THAT? : RETAKING OUR FUNDAMENTAL 

RIGHTS IN THE WORKPLACE by Lewis Maltby 
(Portfolio Hardcover).  This book explores 
workplace human rights; how employers 
infringe on employees’ right to privacy and 
restrict freedom.  The author, a workers’ rights 

advocate, shares stories of employees who 
allegedly have been fired or harassed unfairly.  
For example, the author uses illustrative stories 
to explicate his theory about employer 
autonomy in the workplace:  A man denied a 
job at a retail chain for failing a psychological 
test that probed his sex life, religious beliefs, 
even his bathroom habits; a group of women at 
a storage company with no legal recourse after 
discovering a hidden camera installed by their 
manager in the women's restroom; and a 
longtime employee dismissed for having a beer 
after work, because his boss believed drinking 
was a sin.  –Natasha Martin 

GLASS CEILINGS AND 100-HOUR COUPLES: WHAT THE 

OPT-OUT PHENOMENON CAN TEACH US ABOUT WORK 

AND FAMILY  by Karine Moe and Dianna Shandy 
(University of Georgia Press).  This book 
examines the phenomenon of highly-educated 
women opting out of the workforce.  The 
authors, one a professional economist and the 
other an anthropologist, explore what inspires 
women to make the choices and the 
repercussions.  Their investigation entailed 
hundreds of interviews, original survey 
research, and national labor force data, to 
refocus the discussion on the many pressures 
that influence a woman’s decision to resign, 
reduce, or reorient her career. These include 
the mismatch between child-care options and 
workplace demands, the fact that these women 
married men with demanding careers, the 
professionalization of stay-at-home 
motherhood, and broad failures in public policy.  
–Natasha Martin 

THE UGLY LAWS: DISABILITY IN PUBLIC by Susan 
Schweik (NYU Press).  This book explores the 
history of laws in various American cities in the 
19th century prohibiting “diseased” or 
“deformed” persons from exposing themselves 
to public view.  Schweik traces the origins of the 
attitudes that led to the adoption of these laws, 
and shows how they are related to current 
practices.  –Julie Suk 
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RACE, RIGOR, AND SELECTIVITY IN U.S. ENGINEERING: 
THE HISTORY OF AN OCCUPATIONAL COLOR LINE by 
Amy E. Slaton  (Harvard University Press).  This 
book explores the underrepresentation of 
minorities, specifically African Americans, in the 
fields of science, technology, mathematics, and 
engineering.  Some forty-five years after the 
Civil Rights Act sought to eliminate racial 
differences in education and employment, the 
author pursues the occupational pattern that 
perpetually follows the lines of race.  Using 
historical case studies focusing on engineering 
programs in three settings—in Maryland, 
Illinois, and Texas, from the 1940s through the 
1990s—the author examines efforts to expand 
black opportunities in engineering as well as 
obstacles to those reforms. –Natasha Martin 
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