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STATEMENT OF APPELLATE JURISDICTION

This Court has jurisdiction to consider the petition for writ of 

prohibition or mandamus docketed at No. 11-1006 under the All Writs Act, 28 

U.S.C. § 1651.

As explained in the response of appellee Joseph W. Nagle addressing 

appellate jurisdiction (filed on November 17, 2010) and at pages 53 to 58 of this 

brief, this Court does not have appellate jurisdiction over the appeal of the 

government docketed at No. 10-3974.  Any such jurisdiction would have to be 

authorized by the Criminal Appeals Act, 18 U.S.C. § 3731.  The Criminal Appeals 

Act, however, only authorizes appeals under circumstances not present here.  The 

collateral order doctrine also does not confer appellate jurisdiction in this case 

because the district court’s order granting judicial immunity to an essential defense 

witness to permit a jury to hear exculpatory evidence is not “completely separate” 

from the merits of this action.  See United States v. Santtini, 963 F.2d 585, 593 (3d 

Cir. 1992) (“We conclude that the propriety of an order which rests on a decision 

that a witness is central to the defense is not one which is ‘completely separate’ 

from the underlying merits of the case”).
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STATEMENT OF THE ISSUES

1.  Should this Court consider the extraordinary remedy of prohibition 

or mandamus to prevent a United States District Court from granting immunity to a 

defense witness where the district court determined that the witness’ testimony is 

clearly exculpatory and essential to the defense and determined that the 

government has no strong countervailing interest in withholding use immunity, all 

based on this Court’s decision in Government of the Virgin Islands v. Smith, 615 

F.2d 964 (3d Cir. 1980)?

Suggested Answer:  No

2.  Absent prohibition or mandamus, does this Court have jurisdiction 

over an interlocutory criminal appeal by the government of an order granting 

judicial immunity to an exculpatory and necessary defense witness?

Suggested Answer: No
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STATEMENT OF THE CASE

This case is about the Fifth and Sixth Amendment rights of 

appellee/respondent Joseph W. Nagle to have clearly exculpatory and essential 

evidence presented to the jury at his criminal trial.  After Mr. Nagle served a 

subpoena on co-defendant Ernest G. Fink, Jr., Mr. Fink, who pled guilty but has 

not yet been sentenced, invoked his Fifth Amendment privilege against self-

incrimination.  The government summarily rejected Mr. Nagle’s request that it 

confer use immunity on Mr. Fink so he could testify at trial.

In considering a motion to enforce the subpoena, the district court 

found that Mr. Nagle’s proffer of the expected testimony of Mr. Fink, as 

corroborated by documents written by Mr. Fink, established that the expected 

testimony was clearly exculpatory and essential to the defense.  (App. 76-78).  The 

district described the circumstances of this unique case as “a clash between 

Nagle’s due process rights in effectively presenting his defense and Fink’s Fifth 

Amendment right in not incriminating himself.”  (Add. 79).  The district court 

considered the government’s interest and found that the government’s interest in 

not granting immunity to Mr. Fink “is not particularly strong under the 

circumstances of this case.”  (Add. 78).  The district court “conclude[d] that 

granting Fink judicial immunity for any truthful testimony at trial is the only way 

to balance the competing interests at stake and ensure a fair trial for Nagle.”  (Add. 
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79).  Through this appeal and petition, the government is seeking to have this 

Court overturn its decision in Government of the Virgin Islands v. Smith, 615 F.2d 

964 (3d Cir. 1980), and vacate the district court’s decision to confer judicial 

immunity on Mr. Fink, a result which would violate the Fifth and Sixth 

Amendment rights of Mr. Nagle to have a fair trial at which he is able to present to 

the jury exculpatory and essential evidence.

The trial of Mr. Nagle is based on a thirty-two count indictment, 

returned on November 19, 2009 by a grand jury sitting in the Middle District of 

Pennsylvania, charging Mr. Nagle and Mr. Fink with one count of conspiracy to 

defraud the United States Department of Transportation in the implementation, 

execution and administration of its Disadvantaged Business Enterprise (“DBE”) 

program and conspiracy to commit wire and mail fraud, and charging Mr. Nagle 

and/or Mr. Fink with eleven counts of wire fraud, six counts of mail fraud, one 

count of conspiracy to commit unlawful monetary transactions, eleven counts of 

aiding and abetting each other in the commission of unlawful monetary 

transactions, and two counts of asset forfeiture.  The charges against Mr. Nagle 

arise from his alleged involvement in joining an ongoing conspiracy to defraud 

various government agencies in connection with a concrete beam manufacturing 

business and that business’ relationship with a certified DBE.
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Specifically, the indictment charges that Mr. Nagle conspired with

Mr. Fink, Dennis F. Campbell, Timothy G. Hubler, and Romeo P. Cruz1 based on 

Mr. Nagle’s alleged actions after he returned to Schuylkill Products, Inc. 

(sometimes referred to as SPI) in 2004.  The first paragraph of the indictment 

alleges that:

On or about April 2004, Nagle returned to SPI and 
became CEO, President, member of the Board of 
Directors, and majority-owner of SPI and CDS [a wholly 
owned subsidiary of SPI].  At this point Nagle joined the 
on-going conspiracy and presided over the criminal 
conduct alleged in this Indictment.

On July 30, 2010, Mr. Fink entered into a plea agreement with the 

government in which he agreed to plead guilty to Count One of the indictment, and 

the government agreed to dismiss all of the other counts in which Mr. Fink was

charged, limiting Mr. Fink’s exposure to a statutory maximum of five years 

imprisonment.  Mr. Fink did not agree to cooperate and, as part of its plea 

negotiations, the government did not insist that Mr. Fink submit to a proffer or 

interview as a condition for the government’s agreement to dismiss all of the other 

counts.  Instead, the government and Mr. Fink negotiated a lengthy agreed 

statement of facts, which provided a factual basis supporting the guilty plea.  The 
                                          

1 Mr. Fink, Mr. Campbell, Mr. Hubler, and Mr. Cruz have pled guilty to 
conspiracy charges, and all await sentencing before the district court.  Mr. 
Campbell, Mr. Hubler, and Mr. Cruz entered into cooperation plea agreements and 
are expected to testify for the government at the trial of Mr. Nagle.
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statement of facts also provided the basis for all of the relevant Sentencing 

Guidelines calculations.  The statement of facts did not specifically name Mr. 

Nagle as being part of the conspiracy.

In anticipation of trial, counsel for Mr. Nagle sent a subpoena to 

counsel for Mr. Fink compelling his appearance to testify.  Counsel for Mr. Fink 

responded that, if called, Mr. Fink would invoke his Fifth Amendment privilege 

against self-incrimination.  Mr. Nagle then asked the government to confer use 

immunity on Mr. Fink so that he could be called as a defense witness.  The 

government summarily denied Mr. Nagle’s request.  The government’s sole reason 

for refusing to grant immunity, despite the fact that the government has 

immunized, and/or entered into cooperation plea agreements with, a number of 

other witnesses who it intends to call in its case, was that the government did not 

know what Mr. Fink was going to say.

Mr. Nagle filed a motion to compel compliance with the subpoena 

arguing, among other things, that the district court had the inherent authority to 

grant Mr. Fink use immunity for his trial testimony pursuant to this Court’s 

decision in Virgin Islands v. Smith.  (Add. 18).

On October 4, 2010, the first day of jury selection for the criminal 

trial of Joseph W. Nagle, the district court granted Mr. Nagle’s motion to compel.  

The district court, in what will be described as the “Testimonial Order,” ordered 
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Mr. Fink “to be available to testify as a defense witness in the trial of this matter” 

and held that “such testimony will be given under the protection of judicial 

immunity.”  (Add. 81).

The government immediately made a motion to stay the criminal trial, 

which was granted over Mr. Nagle’s objection, and the government filed a notice 

of appeal.  (Add. 16).  In response to the government’s notice of appeal, which was 

docketed in this Court at No. 10-3974, the Clerk of this Court ordered responses 

from the parties as to whether the district court’s order granting judicial immunity 

was appealable.  Both the government and Mr. Nagle filed their responses on 

November 17, 2010.  With the permission of this Court, the National and 

Pennsylvania Associations of Criminal Defense Lawyers filed a memorandum 

supporting appellee on the jurisdictional question.  By order dated, February 17, 

2011, this Court ordered the jurisdictional issue to be referred to the Merits Panel.

On December 30, 2010, the government filed a Petition for Writ of 

Prohibition or Mandamus to the United States District Court for the Middle 

District of Pennsylvania, docketed in this Court at No. 11-1006.  On February 17, 

2011, this Court issued an order referring the government’s petition for writ of 

prohibition or mandamus to the same merits panel and directing Mr. Nagle to file a 

response within thirty days.
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STATEMENT OF FACTS

For almost sixty years, the Nagle family owned and operated 

Schuylkill Products, Inc., a company that manufactured prestressed concrete beams 

which were used as, among other things, bridge beams on highway construction 

projects.  For nearly three decades, Mr. Nagle’s father, Gordon Nagle, co-owned 

the company with his brother-in-law, Mr. Fink.  Mr. Nagle had a falling out with 

his father Gordon, which resulted in Mr. Nagle leaving the family company in 

2002 and moving to Florida.

After the unexpected death of Gordon Nagle in 2004, Mr. Nagle 

returned to the company and ultimately took over as the President, Chief Executive 

Officer, and majority shareholder.  It is at this point that the government alleges 

that Mr. Nagle knowingly and willfully joined the ongoing conspiracy to defraud 

the DBE program to which Mr. Fink and others have pled guilty.  However, the 

circumstances surrounding Mr. Nagle’s return to the company demonstrate why 

this was not the case.  Those circumstances cannot be understood or fully 

appreciated by a jury without the testimony of Mr. Fink, Mr. Nagle’s uncle and 

business partner.  
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As Mr. Nagle explained in the proffer set forth in his motion to 

compel (Add. 22-26), Mr. Fink’s testimony at trial is expected to establish the 

following:2

Gordon Nagle, Mr. Fink’s brother-in-law and life-long business 

partner, died suddenly on January 17, 2004.  Two days later, Mr. Fink was putting 

in motion his plan to appoint himself President and CEO of Schuylkill Products.  

His handwritten journal entry on January 19, 2004 consisted of a “to do” list that 

included “resolution making me president.”  (Supp. App. 3).3

Mr. Fink’s handwritten journal also showed that Mr. Nagle stopped by 

his office to talk to him on or about January 20, 2004.  (Supp. App. 4).  During that 

private meeting, Mr. Nagle offered to return to the company if the company needed 

him.  Mr. Fink did not accept Mr. Nagle’s offer to return to the company and, 

instead, told Mr. Nagle words to the effect of “I’ll let you know.”

Mr. Fink’s handwritten journal entry from January 23, 2004 stated 

“don’t have to take him back.”  (Supp. App. 5).  The note went on:  “mother and J. 

Jones control Joe’s 51% interest” and, tellingly:

                                          
2 The district court relied on Mr. Nagle’s proffer, which was corroborated by 

handwritten notes and other documents authored by Mr. Fink and which was not 
rebutted by the government, as its factual findings.  (Add. 69-71).

3 The documents cited in this brief and relied on by the district court are 
contained in Mr. Nagle’s Supplemental Appendix, bound with the brief.
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legal – no interest to take him back

practical – easier to deal with Fran (bargaining 
chip)

(Supp. App. 5).   The “Fran” referred to in Mr. Fink’s notes is Gordon’s widow 

and Mr. Nagle’s mother.  

Mr. Fink did not respond to Mr. Nagle’s offer to return to the 

company.  When Mr. Nagle called him several weeks after their meeting to follow 

up on their conversation, Mr. Fink told Mr. Nagle that he had discussed the idea of 

Mr. Nagle’s return with the “committee” and that Mr. Nagle was not needed.  The 

committee included Mr. Fink’s co-conspirators.

After rejecting Mr. Nagle’s offer to return to the company, Mr. Fink 

began a campaign to assume complete ownership and control of Schuylkill 

Products.  Mr. Fink, without prior notice, unilaterally decided to stop paying Fran 

Nagle her husband’s salary barely two months after Gordon’s death.  (Supp. App. 

7).  Gordon’s estate was not yet settled, none of his life insurance proceeds had 

been paid (indeed, no timeframe for those payments was known at the time), and 

his salary was Fran Nagle’s primary means of support.

Mr. Fink also launched a plan to buy Gordon’s 51% interest in 

Schuylkill Products from his estate using the proceeds of the life insurance policy 

Schuylkill Products had on Gordon’s life.  The then-existing Shareholders 

Agreement allowed Mr. Fink to buy Gordon’s shares for pennies on the dollar and 
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become the sole owner of the company’s voting shares.  Despite her husband’s 

51% interest in a successful family business worth millions, Fran Nagle would 

have been left with about $100,000.

Because of what Mr. Fink was doing to his mother, Mr. Nagle decided 

that he had to return to Schuylkill Products.  The Estate used its 51% interest in 

Schuylkill Products to appoint Mr. Nagle as President and CEO.  Mr. Fink was 

enraged by Mr. Nagle’s return, which effectively demoted Mr. Fink to the number-

two position.  Mr. Fink insisted on retaining the title “Chairman of the Board,” as a 

last remnant of his reign.  The early meetings between Mr. Fink and Mr. Nagle 

can, at best, be described as acrimonious and more than once devolved into 

screaming, profanity, and object throwing.

Mr. Fink and Mr. Nagle had one year from Gordon’s death to 

negotiate a new Shareholders Agreement.  Mr. Fink stonewalled Mr. Nagle in 

these negotiations and did what he could to drag them past the deadline, which 

would once again allow him to purchase Gordon’s 51% interest for approximately 

$100,000.  It was only because Mr. Nagle delivered an ultimatum and threatened to 

sell the company that Mr. Nagle and Mr. Fink were able to strike a deal.

While Mr. Nagle continued to be the President and CEO of Schuylkill 

Products, the new Shareholders Agreement afforded Mr. Nagle very little ability to 

make changes at the company.  It contained a provision that gave Mr. Nagle and 
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Mr. Fink veto power over each other’s decisions.  Mr. Fink exercised his veto 

power early and often.

Mr. Fink ceded as little power as possible to Mr. Nagle and insisted 

that the status quo be maintained.  As much as he could, Mr. Fink and his inner 

circle of key employees, including Dennis Campbell and Timothy Hubler, 

excluded Mr. Nagle from the day-to-day operation of the company.  To keep the 

peace, Mr. Nagle mostly stayed out of Mr. Fink’s way.

Mr. Nagle continued to mostly stay out of Mr. Fink’s way until 

October 2007, when Mr. Nagle learned for the first time from the FBI that, for 

years, Dennis Campbell and Timothy Hubler, two of his key employees who have 

since pled guilty, had been defrauding Schuylkill Products by taking kickbacks 

from a DBE.  After confirming the truth of this shocking revelation and betrayal, 

Mr. Nagle went to Mr. Fink and insisted that these employees be terminated.  Mr. 

Fink – who, unbeknownst to Mr. Nagle, was part of the conspiracy to defraud the 

DBE program – did not support Mr. Nagle’s decision to terminate these employees 

and prevented him from taking action for another two months.  

Mr. Nagle’s tenure as President and CEO at Schuylkill Products from 

April 2004 until the FBI’s execution of a search warrant in October 2007 must be 

viewed in light of its inauspicious beginning and the actions of Mr. Fink and others 

to exclude Mr. Nagle from the criminal activities which they were undertaking.  
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The events about which Mr. Fink will be called on to testify at the trial of Mr. 

Nagle belie the notion that Mr. Nagle came back to the company in April 2004 and 

knowingly and willfully joined the conspiracy to defraud being perpetrated by Mr. 

Fink, Mr. Cambell, and Mr. Hubler.  Instead, the exact opposite is true.  Mr. Fink’s 

testimony will show that Mr. Nagle was unwanted, unwelcomed, and excluded.  

After Mr. Nagle presented the district court with the anticipated 

testimony of Mr. Fink and having received no evidence rebutting that anticipated 

testimony, the district court concluded that “[i]f Fink testifies like Nagle believes 

he will, it could make a dispositive difference in the outcome of the proceedings.  

It is evidence, that if believed, would tend to demonstrate that Nagle did not join 

the conspiracy as alleged in 2004.”  (Add. 77).  The district also concluded that 

“Fink’s testimony is essential to Nagle’s theory of the case and his defense to the 

charges brought against him.”  (Add. 78).  

Finally, the district court considered the government’s interest but 

concluded that “the Government has not articulated a strong countervailing interest 

that would preclude the court from conferring judicial immunity.”  (Add. 78) 

(emphasis in original).  Specifically, the district court considered the government’s 

claim that it did not interview Mr. Fink and, therefore, did not know what he would 

say if called as a witness.  The district court determined that “the Government 

cannot hide behind its decision to allow Fink to plead without a proffer, and yet 
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insist that it had a strong interest in preventing the immunization of a witness for 

whom it does not have a proffer.  If the court succumbs to this reasoning, it would 

appear to be a rigged game that would allow the Government to selectively decide 

which witnesses to allow to enter plea agreements without proffers, and then shield 

those witnesses from any testimony by asserting that they have a strong interest in 

preventing them from being immunized without knowing what they will say.”  

(App. 78-79).
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STANDARDS OF REVIEW

In determining whether to grant the government’s petition for a writ 

of prohibition or mandamus, this Court reviews the district court’s order to 

determine whether there has been a clear error of law or a clear abuse of discretion.  

See United States v. Wexler, 31 F.3d 117, 129 (3d Cir. 1994).

If this Court assumes jurisdiction over the government’s direct appeal, 

it will undertake: (1) plenary review of legal conclusions, (2) review of factual 

conclusions under the clearly erroneous standard, and (3) review of arguments not 

raised in the district court for plain error.
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SUMMARY OF THE ARGUMENT

An extraordinary writ of prohibition or mandamus is not appropriate 

in this case because the government cannot establish, as it must, that the district 

court usurped its power and committed a clear error of law or clear abuse of 

discretion when the district court granted judicial immunity to a witness whose 

testimony was clearly exculpatory and essential to the defense.  As a threshold 

matter, the district court’s order cannot be a judicial usurpation of power because it 

was based on this Court’s decision in Government of the Virgin Islands v. Smith, 

615 F.2d 964 (3d Cir. 1980), a decision which has not been overruled by this Court 

or the Supreme Court.  Although other circuits have rejected or questioned the 

validity of Smith, this Court properly found that a district court had the inherent 

authority to confer judicial immunity to protect a criminal defendant’s Fifth 

Amendment due process right to a fair trial and Sixth Amendment right to 

compulsory process.

In this case, the district court properly found, and did not clearly err or 

abuse its discretion when it found, that Mr. Nagle established that the testimony of 

his uncle and business partner, Ernest G. Fink, Jr. was clearly exculpatory.  Mr. 

Fink’s testimony, if believed by a jury, would establish why Mr. Nagle did not join 

the ongoing fraudulent conspiracy to which Mr. Fink and others have pled guilty.  

Mr. Nagle, who returned to the company after his father’s death, was unwanted, 
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unwelcomed, and excluded.  The district court also properly found, and did not 

clearly err when it found, that Mr. Fink’s testimony was essential because Mr. 

Fink, as Mr. Nagle’s uncle and business partner, was the one person who could 

credibly explain how Mr. Nagle, the CEO and President of a family business, was 

not aware of and did not participate in the conspiracy.  Finally, the district court 

properly found, and did not clearly err in finding, that the government had not 

established a strong countervailing interest in preventing the immunized testimony 

of Mr. Fink, who already pled guilty pursuant to a generous plea agreement offered 

by the government.

Finally, this Court does not have jurisdiction to consider the 

government’s direct appeal under the collateral order doctrine because the issue 

that the judicial immunity order resolves is not completely separate from the merits 

of the underlying case.  As this Court held in United States v. Santtini, 963 F.2d 

585, 593 (3d Cir. 1992), “the propriety of an order which rests on a decision that a 

witness is central to the defense is not one which is ‘completely separate’ from the 

underlying merits of the case.”
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ARGUMENT

I. THE EXTRAORDINARY REMEDY OF A WRIT OF 
PROHIBITION OR MANDAMUS IS NOT WARRANTED 
TO REVIEW AN ORDER GRANTING JUDICIAL 
IMMUNITY TO AN EXCULPATORY AND ESSENTIAL 
WITNESS ISSUED PURSUANT TO THIRD CIRCUIT 
PRECEDENT AND BASED ON THE DUE PROCESS 
CLAUSE OF THE FIFTH AMENDMENT AND THE 
SIXTH AMENDMENT RIGHT TO COMPULSORY PROCESS

A. Writs Of Prohibition Or Mandamus
Are Strongly Disfavored In Criminal Cases

The Supreme Court has announced a clear policy against the exercise 

of prohibition or mandamus jurisdiction in criminal cases, particularly with respect 

to orders that do not have the effect of terminating the litigation:  

All our jurisprudence is strongly colored by the notion 
that appellate review should be postponed, except in 
certain narrowly defined circumstances, until after final 
judgment has been rendered by the trial court.  This 
general policy against piecemeal appeals takes on added 
weight in criminal cases, where the defendant is entitled 
to a speedy resolution of the charges against him.  
Moreover, in the federal jurisprudence, at least, appeals 
by the Government in criminal cases are something 
unusual, exceptional, not favored, at least in part because 
they always threaten to offend the policies behind the 
double-jeopardy prohibition.  Government appeal in the 
federal courts has thus been limited by Congress to 
narrow categories of orders terminating the prosecution, 
and the Criminal Appeals Act is strictly construed against 
the Government’s right of appeal.  Mandamus, of 
course, may never be employed as a substitute for 
appeal in derogation of these clear policies.  Nor is the 
case against permitting the writ to be used as a substitute 
for interlocutory appeal “made less compelling . . . by the 
fact that the Government has no later right to appeal.”  
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This is not to say that mandamus may never be used to 
review procedural orders in criminal cases.  It has been 
invoked successfully where the action of the trial court 
totally deprived the Government of its right to initiate a 
prosecution, and where the court overreached its judicial 
power to deny the Government the rightful fruits of a 
valid conviction.  But this Court has never approved 
the use of the writ to review an interlocutory 
procedural order in a criminal case which did not 
have the effect of a dismissal.  

Will v. United States, 389 U.S. 90, 96-98 (1967) (vacating writ of mandamus 

compelling district court to vacate a portion of a pretrial discovery order in a 

criminal case) (internal citations and quotations omitted) (emphasis added). 

The Supreme Court in Will did not define all of the possible 

extraordinary circumstances under which an exercise of mandamus would be 

appropriate in a criminal case.  However, the cases cited in the government’s 

petition demonstrate that such extraordinary circumstances are not presented by 

this case.  Here, the district court made appropriate factual findings that Mr. Fink’s 

testimony was exculpatory and essential.  The district court followed this Court’s 

decision in Government of the Virgin Islands v. Smith, 615 F.2d 964 (3d Cir. 

1980), considered the government’s interest, and determined that an order of 

judicial immunity was necessary to ensure a fair trial in this case.  In contrast, the 

cases cited by the government illustrate the types of factors, absent here, that have 

convinced appellate courts that writs of mandamus or prohibition are appropriate, 
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despite “the constitutional precept[] that a man is entitled to a speedy trial.”  Will, 

389 U.S. at 98.

In United States v. Wexler, 31 F.3d 117, 129 (3d Cir. 1994), one of 

the cases cited by the government in support of its petition, this Court found that 

“the adoption of a clearly erroneous jury instruction that entail[ed] a high 

probability of failure of a prosecution . . . constitute[d] the kind of extraordinary 

situation in which we are empowered to issue a writ of mandamus.”  The jury 

instruction at issue “conflict[ed] with the established law of this circuit.”  Id. at 

127.  This Court found persuasive the government’s argument that if the clearly 

erroneous jury instruction were left unreviewed, the government would have been 

unable to proceed with the prosecution of Wexler and future prosecutions would be 

prejudiced.  See id. at 118, 128-29.  Here, by stark contrast, the Testimonial Order 

is based on this Court’s decision in Virgin Islands v. Smith.  Moreover, the 

government has not suggested, nor could it, that it could not proceed with the 

prosecution of Mr. Nagle if Mr. Fink offers trial testimony pursuant to the 

Testimonial Order.

In United States v. Santtini, 963 F.2d 585, 593 (3d Cir. 1992), another 

case on which the government relies, this Court issued a writ of prohibition 

ordering the district court not to enforce an order directing federal law enforcement 

agents to refrain from arresting the subject of an otherwise valid arrest warrant.  

Case: 10-3974   Document: 003110474025   Page: 27    Date Filed: 03/21/2011



-21-

The district court issued the order in an attempt to allow the subject of the warrant, 

who was a fugitive in a foreign country, to give deposition testimony exculpating 

other criminal defendants without the fear of being arrested on an outstanding 

warrant.  See id. at 587.  The district court in Santtini “cited no statute or case law 

in support of its asserted authority to so order the government.”  Id. at 595.  This 

Court confirmed that the district court’s order had no basis in law, was inconsistent 

with the district court’s non-discretionary obligations under the Federal Rules of 

Criminal Procedure, and was contravened by Supreme Court precedent.  See id. at 

595-96.  Precisely the opposite circumstances are present here, where the 

Testimonial Order was based on Third Circuit precedent rooted in the Fifth and 

Sixth Amendments.

Finally, the Fifth and Seventh Circuit’s decisions cited by the 

government demonstrate just how far a district court must go before an appellate 

court deems prohibition or mandamus appropriate.  In the Fifth Circuit case, the 

appellate court exercised mandamus jurisdiction over a series of district court 

orders requiring the government to allow the defendant access to its internal, 

privileged data concerning its use of discretion in seeking the death penalty; 

requiring the government to produce a letter from the Attorney General of the 

United States personally asserting privilege over this information; and fashioning a 

discovery sanction when this information was not produced that contravened the 
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Federal Death Penalty Act and created an unauthorized defense against the death 

penalty.  See In re: United States, 397 F.3d 274, 283-87 (5th Cir. 2005).  In the 

Seventh Circuit case, the appellate court exercised mandamus jurisdiction over the 

district court’s order excluding what the government contended was critical 

fingerprint evidence on the basis of what the Seventh Circuit deemed “implausible 

speculation.”  See In re: United States, 614 F.3d 661, 666 (7th Cir. 2010).  The 

court concluded:  “So clear is this, and so manifest the excess of emotion 

demonstrated by the judge in excluding the evidence, that we can only conclude 

that the exacting standard for the grant of a writ of mandamus . . . has been 

satisfied.”  Id.

Rather than being similar to the cases cited by the government where 

the appellate courts determined extraordinary jurisdiction was warranted, this is a 

case where the policy concerns articulated in Will mandate the opposite result.  

The government obtained a stay of the criminal trial of Mr. Nagle over his 

objection and took this appeal less than an hour before jury selection was to 

commence in Mr. Nagle’s criminal trial in October 2010.  Mr. Nagle’s 

constitutional right to a speedy resolution of the charges against him is being 

prejudiced, especially where all Mr. Nagle sought, and all the district court 

provided in its Testimonial Order, was to allow a jury to hear essential exculpatory 

evidence necessary to ensure a fair trial.  The district court’s order would not have 
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prevented the government from proceeding with its case against Mr. Nagle and 

was not a clear usurpation of judicial power or a clear error of law or abuse of 

discretion.

B. The Government Cannot Meet The High Standard For Issuance 
Of The Drastic Remedy Of A Writ Of Prohibition Or Mandamus

Not only is the government seeking prohibition or mandamus in 

derogation of the policy announced by the Supreme Court in Will, the government 

cannot meet the high standard for issuance of this drastic remedy:  “[O]nly 

exceptional circumstances amounting to a judicial ‘usurpation of power’ will 

justify the invocation of this extraordinary remedy.”  Kerr v. United States Dist. 

Court for N. Dist. of Cal., 426 U.S. 394, 402 (1976).  The government, as 

petitioner, bears the burden of establishing that:  (1) “the district court committed a 

‘clear abuse of discretion’ or a ‘clear error of law,’” (2) “it has no means of 

adequate relief,”4 and (3) “the error will cause irreparable injury.”  Wexler, 31 F.3d 

at 128 (citations omitted).  “[E]ven in the presence of a clear error of law which 

would otherwise escape review and a showing by a party that his right to relief is 

‘clear and indisputable,’ issuance of a writ is within [the court’s] discretion” and 

                                          
4 Mr. Nagle does not contest that the government lacks alternative means to 

obtain the relief it seeks, but this does not in itself provide a basis for the issuance 
of an extraordinary writ.  See Will, 389 U.S. at 97 (“Nor is the case against 
permitting the writ to be used as a substitute for interlocutory appeal ‘made less 
compelling . . . by the fact that the Government has no later right to appeal.’”).  
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this Court may choose not to issue a writ.  See Communication Workers of Am. v. 

Am. Tel. & Tel. Co., 932 F.2d 199, 208 (3d Cir. 1991) (citing Lusardi v. Lechner, 

855 F.2d 1062, 1070 (3d Cir. 1988)).

As a threshold matter, the Testimonial Order cannot be a judicial 

usurpation of power because it was based on this Court’s decision in Virgin Islands 

v. Smith.  A district court cannot usurp judicial power by finding certain facts and 

applying Third Circuit precedent to those facts.  See United States v. Farnsworth, 

456 F.3d 394, 403 (3d. Cir. 2006) (denying government petition for a writ of 

mandamus in which the government sought to correct the district court’s intended 

jury instructions in a tax case; “we agree with the Government that the weight of 

authority favors its view that an assessment is not required to prove attempted 

evasion of payment under § 7201.  In the end, however, in light of our own dicta 

… and the general lack of clarity in this area of law, we cannot conclude that the 

District Court’s proposed jury instruction was clearly erroneous”).

Faced with this fundamental weakness in its argument, the 

government argues that this Court should nonetheless take the extraordinary step of 

granting a writ of prohibition or mandamus and reversing a district court order 

issued pursuant to this Court’s binding precedent.  The government contends:  that 

the district court committed a clear error of law by applying Virgin Islands v. 

Smith because Smith allegedly was wrongly decided and allegedly has been 
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implicitly overruled (Pet. at 9-19); that the district court allegedly committed a 

clear error of law by exceeding the authority conferred by Smith in issuing the 

Testimonial Order (Pet. at 19-21); and that the district court allegedly abused its 

discretion by determining that the criteria for conferring judicial immunity on Mr. 

Fink were satisfied (Pet. at 22-35).  None of these arguments have merit, and the 

government cannot meet its burden of demonstrating, clearly and indisputably, that 

the Testimonial Order presents the extraordinary circumstances under which this 

Court should consider the issuance of an extraordinary writ of prohibition or 

mandamus.

1. The District Court Did Not Commit Clear Error
By Basing Its Decision On Virgin Islands v. Smith

The government contends that the district court committed a clear 

error of law by conferring judicial immunity on Mr. Fink pursuant to Virgin 

Islands v. Smith because, according to the government, “[t]he power to immunize 

witnesses vests exclusively with the executive branch….”  (Pet. at 10).  As a 

threshold matter, the government improperly raises a challenge to the validity of 

this Court’s decision in Smith for the first time on appeal.5  In its brief in 

                                          
5 Because the government failed to raise its challenge to the ongoing validity 

of Smith in the district court, it may only be reviewed for plain error.  See Fed. R. 
Crim. P. 52(b) (“A plain error that affects substantial rights may be considered 
even though it was not brought to the court’s attention.”).  The government can 
only meet the plain error standard by establishing that “(1) there is an error; (2) the 

(continued...)
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opposition to Mr. Nagle’s motion to compel, the government treated Smith as valid 

and binding precedent and merely argued that the facts of this case were 

insufficient for the district court to conclude that the testimony of Mr. Fink was 

exculpatory and essential, not that Smith was erroneously decided.  (Add. 44 (“the 

doctrine of judicial use immunity . . . is a rare and extraordinary remedy”), 48 

(“Judicial immunity is reserved for rare and extraordinary cases”)).  The 

government offers no explanation for its failure to raise this issue in the district 

court.  In the context of a petition for writ of prohibition or mandamus, or an 

appeal under the collateral order doctrine, this Court should not consider the 

government’s challenge to the validity of Smith where such a challenge is being 

raised for the first time on appeal and where the government fails to offer any 

explanation as to why it did not raise this issue in the district court.

a. Virgin Islands v. Smith Was Correctly Decided

In Virgin Islands v. Smith, this Court held that “when it is found that a 

potential defense witness can offer testimony which is clearly exculpatory and 

essential to the defense case and when the government has no strong interest in 
________________________

(continued...)

error is clear or obvious, rather than subject to reasonable dispute; (3) the error 
affected the appellant’s substantial rights, which in the ordinary case means it 
affected the outcome of the district court proceedings; and (4) the error seriously 
affects the fairness, integrity or public reputation of judicial proceedings.”  United 
States v. Marcus, 130 S. Ct. 2159, 2164 (2010).
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withholding use immunity, the court should grant judicial immunity to the witness 

in order to vindicate the defendant’s constitutional right to a fair trial.”  Smith, 615 

F.2d at 974.  There is no basis for this Court to consider overturning this carefully 

reasoned decision, which only will apply under limited factual circumstances. 6  

Furthermore, as required to grant a petition for a writ of prohibition or mandamus, 

there certainly is no basis for this Court to determine that the district court usurped 

its power and committed a clear error of law or abuse of discretion when the 

district court made factual findings, which, under Smith, authorized the district 

court to grant a defense motion for judicial immunity to ensure a fair trial at which 

Mr. Nagle will be able to present exculpatory and essential testimony.  

In Smith, certain defendants (“the defense”) sought to introduce the 

testimony of Ernesto Sanchez, who was expected to testify at trial that he 

committed the robbery and assault at issue with a separate defendant and other 

individuals, thereby implicitly exculpating the defense.  See Smith, 615 F.2d at 

966-68.  At trial, however, Sanchez refused to offer any substantive testimony, 

                                          
6 “It is the tradition of this court that the holding of a panel in a precedential 

opinion is binding on subsequent panels.  Thus, no subsequent panel overrules the 
holding in a precedential opinion of a previous panel.  Court en banc consideration 
is required to do so.”  Third Circuit IOP 8(c); see also Pardini v. Allegheny 
Intermediate Unit, 524 F.3d 419, 426 (3d Cir. 2008) (“Inasmuch as a panel of this 
Court rather than the Court en banc issued our earlier decision in Pardini, the 
decision could not overturn our [panel] holding in Woodside, even if the panel 
sought to do that”).
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invoking his Fifth Amendment right against self-incrimination.  See id. at 967.  

The defense sought immunity for Sanchez, which was denied.  See id.  Without the 

benefit of Sanchez’s testimony, all of the defendants were convicted.  See id.

On appeal, this Court expressed concern that the defense’s due 

process right to have clearly exculpatory evidence presented to the jury was 

denied.  See Smith, 615 F.2d at 970.  This Court determined that it previously had 

recognized the potential remedy of judicial immunity in United States v. Herman, 

589 F.2d 1191 (3d Cir. 1978), but did not fully consider it in that case because 

judicial immunity had not been raised in the district court or by the parties on 

appeal.  See Smith, 615 F.2d at 969-70 (“a case might be made that the court has 

inherent authority to effectuate the defendant’s compulsory process right by 

conferring a judicially fashioned immunity upon a witness whose testimony is 

essential to an effective defense”) (citing Herman, 589 F.2d at 1204).

When a unique set of facts were properly presented to the district 

court and then properly presented for appellate review, as they were in Smith, this 

Court carefully examined the basis for a district court to confer judicial immunity 

when a prosecutor refused to confer statutory use immunity.  This Court found 

support for the inherent authority of a district court to confer such judicial 

immunity in a series of Supreme Court cases “involving due process violations 

based on denying a defendant an effective presentation of his defense” where the 
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Supreme Court “fashioned remedies appropriate to the context in which the 

violations occurred.”  Smith, 615 F.2d at 971.  

For example, this Court discussed how Chambers v. Mississippi, 410 

U.S. 284 (1973), “furnishes strong support for the holding that immunity may be 

required for a defense witness if realistic meaning is to be given to a defendant’s 

due process right to have exculpatory evidence presented to the jury” and 

explained as follows:

In Chambers, the Supreme Court held that Mississippi’s 
strict adherence to its rules of evidence, which prevented 
the defendant, Chambers, from introducing trustworthy, 
exculpatory evidence, effectively denied Chambers a fair 
trial in accordance with the principles of due process.  
Chambers had sought to cross-examine a witness who 
had previously confessed to the same crime; he was 
prevented from doing so by the state’s evidence rule 
against a party impeaching his own witness.  In addition, 
rigid application of Mississippi’s rule against hearsay 
prevented Chambers from introducing other informal 
admissions of the witness’ guilt which would have 
exculpated Chambers.  The Supreme Court, recognizing 
the crucial importance of the excluded evidence, reversed 
Chambers’ conviction, holding that his due process right 
to present an effective defense had been violated.  To 
remedy the constitutional deficiency found in Chambers, 
the Court required that Chambers be retried so that the 
exculpatory evidence, which he had originally been 
denied, could be admitted at the new trial.

Smith, 615 F.2d at 970.

This Court also examined several other decisions in which the 

Supreme Court prescribed a “new remedy to protect an established right” based on 
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a recognition that “the essential task of a criminal trial is to search for the truth, and 

that this search is not furthered by rules which turn the trial into a mere ‘poker 

game’ to be won by the most skilled tactician.”  Smith, 615 F.2d at 971 (discussing 

Gideon v. Wainwright, 372 U.S. 335, 344 (1963) (an indigent defendant “haled 

into court . . . cannot be assured a fair trial unless counsel is provided for him”); 

Roviaro v. United States, 353 U.S. 53, 60-61 (1957) (government’s “informers 

privilege” must give way “[w]here the disclosure of an informer’s identity, or of 

the contents of his communication, is relevant and helpful to the defense of an 

accused, or is essential to a fair determination of a cause”); Brady v. Maryland, 373 

U.S. 83, 87 (1963) (due process demands that defendants be provided exculpatory 

evidence whether or not such disclosure is required by the Federal Rules of 

Criminal Procedure or a federal statute)).  In Chambers, Gideon, Roviaro, and 

Brady, the remedy to ensure a fair trial was for the court to grant a new trial to the 

defendants.  

The circumstances in Smith, however, presented this Court with the 

question of what remedy would be sufficient to ensure a fair trial where a new trial 

“would be meaningless unless the [exculpatory testimony at] issue [could] be 

compelled.”  Smith, 615 F.2d at 971.  This Court examined cases in which “[b]oth 

the Supreme Court and this court have previously found an inherent judicial power 

to grant witness immunity in order to vindicate constitutional rights.”  Id.

Case: 10-3974   Document: 003110474025   Page: 37    Date Filed: 03/21/2011



-31-

(discussing Simmons v. United States, 390 U.S. 377, 394 (1968) (granting 

defendants immunity for their testimony to establish Fourth Amendment standing 

for suppression purposes); In re: Grand Jury Investigation, 587 F.2d 589, 597 (3d 

Cir. 1978) (“Since, however, such testimony may be required in order to vindicate 

what the Congressman believes to be a valid constitutional right [under the Speech 

and Debate Clause], no testimony so elicited may be used against him in any 

subsequent prosecution.”); United States v. Inmon, 568 F.2d 326, 332-33 (3d Cir. 

1978) (granting defendants immunity for their testimony in pretrial double 

jeopardy hearing)).

The facts and circumstances of Smith presented an even more 

compelling justification for a grant of judicial immunity than Simmons:

[W]hen it is found that a potential defense witness can 
offer testimony which is clearly exculpatory and essential 
to the defense case and when the government has no 
strong interest in withholding use immunity, the court 
should grant judicial immunity to vindicate the 
defendant’s constitutional right to a fair trial.

Smith, 615 F.2d at 974.

Contrary to the government’s contention that Smith improperly 

intruded in executive branch powers in determining that district courts have the 

inherent authority to grant judicial immunity, this Court recognized the importance 

of respecting the separation of powers doctrine.  This Court held that, “[d]ue to the 

unique and affirmative nature of the immunity remedy and fundamental 
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considerations of separation of powers, grants of immunity to defense witnesses 

must be bounded by special safeguards and must be made subject to special 

conditions.”  Smith, 615 F.2d at 971.  The following five requirements must be met 

before a district court can grant judicial immunity:

(1) immunity must be properly sought in the district 
court;

(2) the defense witness must be available to testify; 

(3) the proffered testimony must be clearly exculpatory;

(4) the testimony must be essential; and

(5) there must be no strong governmental interests which 
countervail against a grant of immunity.

Id. at 972.

The fifth prong was particularly significant to separation of powers 

concerns because it required the district court to consider and recognize, not just 

balance, any of the government’s countervailing interests in each case in which a 

request for judicial immunity is made.  See Smith, 615 F.2d at 973.  This Court 

determined that, “[h]ere, where we are concerned not with mere evidentiary 

rulings, but with an affirmative grant of relief in the form of immunity, 

traditionally an exercise of the executive’s power, it is even more imperative that 

we recognize and be solicitous towards, legitimate state interests.”  Id.  This Court 

recognized that, “[f]requently, the government will have a legitimate interest in 

prosecuting the very witness whom the defendant seeks to immunize.”  Id.  
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In considering the government’s proffered interest, this Court stressed, 

however, that the government has no strong interest in withholding use immunity, 

which is all that is constitutionally required, where, for instance, the government 

already has assembled all of the evidence necessary to prosecute the witness 

independent of the witness’ testimony or trial can be postponed to as to allow for 

such an investigation to be completed.7  This Court concluded that “if any of these 

options are available to the government . . . [a]ny interest the government may 

have in withholding immunity . . . would be purely formal, possibly suspect and 

should not, without close scrutiny, impede a judicial grant of immunity.”  Id.

Under the government’s suggested constitutional analysis, the 

importance of restricting the power to immunize exclusively to the executive 

branch always would override a criminal defendant’s Fifth and Sixth amendment 

rights to have a fair trial at which the defendant may compel the presentation of 

                                          
7 Mr. Nagle suggested that if the district court sentenced Mr. Fink prior to 

the need for his testimony, Mr. Fink would not have a basis for invoking his Fifth 
Amendment rights under Mitchell v. United States, 526 U.S. 314 (1999) 
(defendant retains the privilege against compelled self-incrimination through the 
sentencing phase of a criminal proceeding; “that where there can be no further 
incrimination, there is no basis for the assertion of the privilege.”) (Add. 30).  In 
rejecting the alternative to expedite the sentencing of Mr. Fink, the district court 
determined that such an expedited sentencing was impractical given the trial 
schedule.  (Add. 73-74).  Mr. Fink also raised concerns that his plea agreement 
does not protect him from prosecution by a different federal or state prosecutor’s 
office.  (Add. 62-63).
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essential and exculpatory evidence to the jury.  The doctrine of separation of 

powers need not be applied so rigidly and in contravention of other constitutional 

principles.

“Because the separation of powers is not an absolute, but a working 

principle of government, the Supreme Court takes ‘a pragmatic, flexible approach’ 

when called upon to adjudicate clashes between coordinate branches.”  United 

States v. Brainer, 691 F.2d 691, 697 (4th Cir. 1982) (upholding the Speedy Trial 

Act of 1972 as not encroaching on province of judiciary) (quoting Nixon v. 

Administrator of General Services, 433 U.S. 425, 442 (1977)).  Indeed, courts must 

determine whether the challenged action “so hamstrings the ability of any of the 

branches independently to exercise its powers or to perform its functions that it is 

prevented from effectively carrying out its constitutional responsibilities.”  Dean 

Alfange, Jr., The Supreme Court and the Separation of Powers: A Welcome Return 

to Normalcy?, 58 Geo. Wash. L. Rev. 668, 712 (1990) (cited with approval in 

Hadix v. Johnson, 144 F.3d 925, 943 (6th Cir. 1998) (upholding the Prison 

Litigation Reform Act, as amended by the Department of the Judiciary 

Appropriations Act of 1998, as not encroaching on province of judiciary)).

The Supreme Court has on multiple occasions recognized that 

interests deriving from the separation of powers doctrine must yield under certain 

circumstances where compelling interests to introduce evidence countervail.  For 
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example, in United States v. Nixon, 418 U.S. 683, 707-708 (1974), the Supreme 

Court concluded that “the legitimate needs of the judicial process may outweigh 

Presidential privilege,” despite its recognition that “[t]he privilege is fundamental 

to the operation of Government and inextricably rooted in the separation of powers 

under the Constitution.”  The Court found it “necessary to resolve those competing 

interests in a manner that preserve[d] the essential functions of each branch.”  Id. at 

707.  It was essential to the functioning of the judiciary “that compulsory process 

be available for the production of evidence needed either by the prosecution or by 

the defense.”  Id. at 709.

The Supreme Court in Simmons v. United States granted a limited 

form of testimonial immunity to defendants despite “the advantages of permitting 

the Government to use such testimony when relevant and probative to help convict 

the defendant of a crime.”  Simmons, 390 U.S. at 397 (Black, J., partial 

concurrence and dissent).  The immunity established in Simmons prevents a 

defendant’s testimony on issues of Fourth Amendment standing for suppression 

purposes from being admitted against the same individual at trial on the issue of 

guilt.  Id. at 394.  While the Simmons opinion did not expressly address separation 

of powers, the Supreme Court there immunized a witness on the basis that the 

witness’s rights under the Constitution compelled the immunity.
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This Court relied on Simmons-type immunity in United States v. 

Inmon and held that a defendant “may not be required, as the cost of litigating 

what he and his counsel believe to be a valid Fifth Amendment double jeopardy 

claim, to waive the Fifth Amendment privilege against self-incrimination in a later 

trial.  If he testifies in the pretrial double jeopardy hearing, his testimony may not 

be used against him either on the conspiracy count, if the district court rejects his 

claim, or on the substantive counts.”  Inmon, 568 F.2d at 333.

This Court in Smith, as it is now, was presented with a case where the 

prerogative of the prosecution to control when to grant testimonial immunity 

threatened the constitutional guarantee “that compulsory process be available for 

the production of evidence needed either by the prosecution or by the defense.”  

See Nixon, 418 U.S. at 709.  As did the Supreme Court in Nixon and Simmons, 

and as did this Court in Inmon, this Court in Smith applied a remedy to protect the 

defendant’s constitutional rights, “in a manner that preserves the essential 

functions of each branch” of government. See Nixon, 418 U.S. at 707.  

Far from being wrongly decided, this Court’s decision in Smith was 

carefully reasoned.  This Court determined that there was substantial authority, 

including Supreme Court precedent, on which to base a judicial remedy to 

vindicate the Fifth and Sixth Amendment rights of a criminal defendant; that the 

Supreme Court and this Court previously have recognized an inherent judicial 

Case: 10-3974   Document: 003110474025   Page: 43    Date Filed: 03/21/2011



-37-

power to grant witness immunity; and stringent safeguards on the exercise of 

judicial immunity were sufficient to protect separations of powers concerns.  See

also United States v. Straub, 538 F.3d 1147, 1158, 1160 (9th Cir. 2008) 

(considering separation of power concerns and determining that district courts have 

authority to order a grant of testimonial use immunity where “the selective denial 

of immunity had the effect of distorting the fact-finding process”).

b. Virgin Islands v. Smith Has Not Been Overruled

The government does not argue, because it cannot, that Smith has 

been explicitly overruled in the thirty-plus years since it was decided.  Instead, the 

government argues that Smith was implicitly overruled by a pair of Supreme Court 

cases, neither of which addressed the issue of judicial immunity in the context of 

protecting a criminal defendant’s Fifth and Sixth Amendment rights to present 

exculpatory and essential defense witnesses.  As explained below, Smith has not 

been overruled by the Supreme Court, and this Court has continued to rely on 

Smith as precedent in this Circuit even after those Supreme Court cases were 

decided.

The government quotes dictum in Pillsbury Co. v. Conboy, 459 U.S. 

248, 257 & n.13, 260-61 (1983) and United States v. Doe, 465 U.S. 605, 616-17 

(1984), and claims these statements by the Supreme Court undermine Smith.  (Pet. 

at 13-14).  In Pillsbury, the Supreme Court overturned a district court’s 
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determination that a deponent’s civil deposition testimony, repeating verbatim or 

closely tracking his prior immunized testimony to a grand jury, should also be 

considered immunized testimony.  In finding that, in a civil antitrust case, a district 

court lacks the inherent authority to grant immunity, the Supreme Court cited the 

witness immunity statute, 18 U.S.C. §§ 6002 and 6003, and stated that under that 

statute, the responsibility for seeking immunity is vested in the executive branch.  

Pillsbury involved a third party witness and did not implicate a criminal 

defendant’s Fifth Amendment right to a fair trial or Sixth Amendment right to 

compulsory process.  The Supreme Court’s statement that courts do not have the 

authority to grant immunity to a witness under 18 U.S.C. §§ 6002 and 6003 must 

be viewed in this context.  Indeed, the Supreme Court left open the question as to 

whether even the executive branch had the authority to immunize the testimony of 

a witness in a civil proceeding.  See Pillsbury, 459 U.S. at 261 n.20 (“We need not 

decide whether United States Attorneys, when designated by the Attorney General, 

presently have authority to immunize the testimony of a witness in a civil 

proceeding when the Government determines that the public interest would be 

served”).  Accordingly, contrary to the government’s suggestion, the general 

statements in Pillsbury about a court’s authority to grant immunity must be 

considered dicta and cannot be a basis for this Court to consider that its decision in 

Smith has been overruled.

Case: 10-3974   Document: 003110474025   Page: 45    Date Filed: 03/21/2011



-39-

In Doe, the Supreme Court upheld the assertion of a witness’ Fifth 

Amendment privilege in response to a grand jury subpoena for the business records 

of a sole proprietorship.  See Doe, 465 U.S. at 617 (“The act of producing 

documents at issue in this case is privileged and cannot be compelled without a 

statutory grant of use immunity pursuant to 18 U.S.C. §§ 6002 and 6003”).  The 

Court cited Pillsbury in rejecting the government’s suggestion that a court could 

require production while assuring the witness, absent a grant of statutory 

immunity, that the implied testimony from the act of production would be 

protected.  See id. at 616.  Contrary to the government’s contention that the 

Supreme Court’s decision in Doe undermines this Court’s ruling in Smith, Doe did 

not present to the Supreme Court the question of whether the district court in a 

criminal case has the authority to confer immunity on the testimony of an 

exculpatory and essential defense witness to ensure a fair trial and the right to 

compulsory process.

In contrast to the issues being considered by the Supreme Court in 

Pillsbury and Doe, Smith involved a situation where this Court explicitly 

considered whether courts had the inherent authority to grant, and under what 

circumstances a district court should grant, judicial immunity to protect a criminal 

defendant’s constitutional rights.  As the government acknowledges, cases decided 

in other contexts such as civil cases or a grand jury proceeding, where a court is 
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not considering remedies necessary to ensure a fair trial to a criminal defendant 

and the right to compulsory process, are not on point.   

Rather than relying on the dicta cited by the government in Pillsbury

and Doe to reevaluate the validity of Smith, this Court has continued to cite to 

Smith as valid precedent, recognizing that many other circuits have disagreed.  For 

instance, in Santtini, when considering whether a district court’s order prohibiting 

the government from executing a valid arrest warrant on a defense witness, this 

Court cited Smith and determined that the inherent authority to grant judicial 

immunity as recognized in Smith did not extend to the arrest situation and that 

under Smith, the district court clearly erred by not considering the government’s 

compelling interest in executing an arrest warrant on a fugitive.  See Santtini, 963 

F.2d at 597-99 and 598 n.6 (recognizing other circuits’ disagreement with Smith); 

see also Government of the Virgin Islands v. Edwards, 233 Fed. Appx. 167, 173 

(3d Cir. 2007) (applying Smith and upholding the district court’s refusal to 

immunize a defense witnesses where “there has been no proffer as to the ‘essential’ 

and ‘exculpatory’ nature of [the] potential testimony [and where] the trial court 

offered to allow defense counsel to introduce statements the [witnesses] had made 

to officers, but [defense] counsel objected on hearsay grounds, and the trial court 

noted in its ruling that it is likely that the [witnesses] would not have testified to 

any exculpatory fact”); United States v. Gaudelli, 134 Fed. Appx. 565, 570 (3d Cir. 
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2005) (applying Smith and “conclud[ing] that [the defense witness’] testimony was 

neither exculpatory nor essential to Gaudelli’s defense, and the District Court did 

not abuse its discretion when it refused to grant [the witness] immunity”).8

c. Not All Of The Other Circuits Have Rejected Smith

Contrary to the government’s suggestion that there is a “unanimous 

view of the other Courts of Appeals that Smith was wrongly decided,” Pet. at 13, 

the Ninth Circuit has cited Smith with approval in determining that a trial court not 

only has the ability, but the obligation, to compel use immunity when a defendant’s 

due process right to a fair trial is compromised by the unavailability of exculpatory 

testimony.  See Straub, 538 F.3d at 1158, 1166.  In Straub:  

The defense proffered one witness who could directly 
contradict a statement made by the prosecution’s key 

                                          
8 In its petition, the government suggests that it is not aware of “a district 

court actually exercising the inherent power conferred in Smith.”  (Pet. at 40).  In 
United States v. Miller, Crim. No. 99-777 (E.D. Pa., May 1, 2000), a judge in the 
Eastern District of Pennsylvania granted a defense motion and ordered “judicial 
use immunity regarding any and all truthful testimony at the trial in the above-
captioned case.”  (Supp. App. 10).  The government did not seek this Court’s 
review of that decision.

The government also cites to United States v. Bazzano, 712 F.2d 826 (3d 
Cir. 1983), claiming that judges of this Court have questioned the limits of the 
judicial authority to grant immunity.  (Pet. at 13).  Regardless of whether one or 
more judges of this Court have questioned, or may continue to question, the 
ongoing validity of Smith, the government cannot establish, as it must in this case, 
that the district court by applying Smith clearly erred or clearly abused its 
discretion, the standard of proof necessary for it to obtain relief through its petition 
for prohibition or mandamus.
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witness, and if believed, would allow the jury to find that 
the prosecution’s witness was a perjurer and possibly the 
actual perpetrator of the shooting for which the defendant 
was charged.  That one witness was denied immunity, 
despite the prosecution’s insistence that he was not worth 
prosecuting.  

Id. at 1166.  The Ninth Circuit concluded that:  “Even absent evidence of 

prosecutorial intent to do so, this course of events denied Straub a fair trial.”  Id.  

The Ninth Circuit remanded for either a judgment of acquittal on two of the five 

counts on which the defendant was convicted, or a new trial either excluding the 

testimony of the prosecution’s key witness or including the immunized testimony 

of the defendant’s witness.  See id.

Further, the Eighth Circuit, contrary to the claims of the government, 

has left open the possibility that Smith was correctly decided.  See, e.g., United 

States v. Hardrich, 707 F.2d 992, 994 (8th Cir.), cert. denied, 464 U.S. 991 (1983) 

(holding that, assuming district court has the authority to order judicial immunity, 

defendant failed to show proffered testimony was clearly exculpatory); United 

States v. Eagle Hawk, 815 F.2d 1213, 1217 (8th Cir. 1987), cert. denied, 484 U.S. 

1012 (1988) (same); United States v. Capozzi, 883 F.2d 608, 614 (8th Cir. 1989), 

cert. denied, 495 U.S. 918 (1990) (declining to resolve “the ultimate question of 

whether a court has inherent authority to fashion such extraordinary relief as 

judicial immunity of potential defense witnesses”); United States v. Blanche, 149 

F.3d 763, 768-769 (8th Cir. 1998) (same).  
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If presented with the unique facts of Mr. Nagle’s case, in which the 

elements of Smith are clearly satisfied, not all other courts have foreclosed the 

possibility that it could reach the same conclusion as the district court here.9  The 

fact that a majority of the other circuits have rejected Smith is not a basis for this 

court to find that the district court usurped its power and committed a clear error of 

law or a clear abuse of discretion as required to grant the government’s petition for 

a writ of prohibition or mandamus.

                                          
9 See also United States v. Ebbers, 458 F.3d 110, 119 (2d Cir. 2006) (“a 

court may order the prosecution to choose between forgoing the testimony of an 
immunized government witness or granting use immunity to potential defense 
witnesses”).

Similarly, a line of California state law cases has left open the possibility 
that, if the elements of Smith are established, a trial court might have authority to 
confer judicial immunity.  See People v. Hunter, 49 Cal. 3d 957 (Cal. 1989) 
(“Though it is possible to hypothesize cases where a judicially conferred use 
immunity might possibly be necessary to vindicate a criminal defendant’s right to 
compulsory process and a fair trial, that is not a question we need here decide.  The 
defendant’s offer of proof . . . fell well short of the standards set forth in the one 
case which has clearly recognized such a right, [Smith].” (internal citations 
omitted)); People v. Stewart, 33 Cal. 4th 425 (Cal. 2004) (holding that assuming 
courts have inherent authority to confer judicial immunity, “the stringent 
requirements described in Hunter and Smith” were not satisfied); People v. 
Aranda, 188 Cal. App. 4th 1490, 1499 (Cal. App. 4th Dist. 2010) (holding that, 
assuming a trial court has authority to grant judicial use immunity, the defendant 
did not establish each of the necessary elements under Smith), superseded on other 
grounds, see 2011 Cal. LEXIS 918 (Cal. Jan. 26, 2011) (requesting briefing for 
review on reasonable doubt instruction). 
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2. The District Court Did Not Clearly Exceed The Authority 
Of Virgin Islands v. Smith Through The Testimonial Order

In addition to contending that the district court committed a clear error 

of law by following Smith, the government argues that the district court committed 

a clear error of law by exceeding the authority conferred by Smith.  The 

government contends that the Testimonial Order has the effect of affording Mr. 

Fink transactional immunity, not just use immunity.  This is not the case.

In his motion to compel compliance with the trial subpoena, Mr. 

Nagle sought judicial immunity for Mr. Fink’s testimony pursuant to Smith.  This 

Court in Smith made clear that judicial immunity is use immunity, not 

transactional immunity.  See Smith, 615 F.2d at 974 (“when it is found that a 

potential defense witness can offer testimony which is clearly exculpatory and 

essential to the defense case and when the government has no strong interest in 

withholding use immunity, the court should grant judicial immunity to the witness 

in order to vindicate the defendant’s constitutional right to a fair trial.”)  Moreover, 

this Court in Smith recognized that use immunity “is all that is constitutionally 

required.”  Id. at 973.

Therefore, by granting judicial immunity under Smith, which is all the 

district court did in this case, it did not somehow confer transactional immunity as 

the government now contends, it conferred use immunity.  The government never 

raised this issue in the district court.  To the extent that there is any ambiguity in its 
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order, the district court can clarify its order when this case is returned to it for trial.  

The government certainly cannot establish that the district court ever intended to 

grant, or actually granted, transactional immunity to Mr. Fink.  Accordingly, the 

government cannot establish that the district court clearly erred by exceeding the 

authority conferred by Smith.

3. The District Court Did Not Clearly Abuse
Its Discretion By Determining That Mr. Nagle
Satisfied The Criteria For Conferring Judicial Immunity

While the circumstances under which a trial court has inherent 

authority to confer judicial immunity are appropriately limited, this case presents 

precisely those circumstances, and it was not a clear abuse of discretion for the 

district court to so find.10  As explained above, under Smith, a defendant must 

establish that: “[1] immunity must be properly sought in the district court; [2] the 

defense witness must be available to testify; [3] the proffered testimony must be 

clearly exculpatory; [4] the testimony must be essential; and [5] there must be no 

                                          
10 Only under few circumstances will a decision of the trial court be 

considered so erroneous as to constitute even an “abuse of discretion,” let alone a 
“clear abuse of discretion” as the term is used in the standard for a grant of 
prohibition or mandamus.  This Court has held that an “abuse of discretion occurs 
only where the district court’s decision is ‘arbitrary, fanciful, or clearly 
unreasonable’-- in short, where ‘no reasonable person would adopt the district 
court’s view.’”  United States v. Green, 617 F.3d 233, 239 (3d Cir. 2010) (citations 
omitted).  Elsewhere, this Court has determined that a reversal under an abuse of 
discretion standard is only appropriate if the ruling is “arbitrary or irrational.”  
United States v. Williams, 458 F.3d 312, 315 (3d Cir. 2006).
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strong governmental interests which countervail against a grant of immunity.”  

Smith, 615 F.2d at 972.

Here, the first two factors in the Smith test are undisputed:  Mr. Nagle 

properly sought immunity and Mr. Fink is available to testify.  The parties dispute 

only the district court’s factual findings that the testimony would be clearly 

exculpatory, essential, and that there is no strong countervailing government 

interest.  Contrary to the government’s claims, these factual findings are well 

supported in the record, not contradicted by any government rebuttal evidence, and 

are not clearly erroneous.  Contrast United States v. Lowell, 649 F.2d 950, 965 (3d 

Cir. 1981) (affirming the district court’s denial of judicial immunity because, 

among other things, the prosecution had an arguable reason for denying immunity,

and the witness’s “expected testimony, even if believed, would not in itself 

exonerate Lowell”).

a. Fink’s Testimony Is Clearly Exculpatory

The district court determined that the “clearly exculpatory” standard 

required a showing that there was a reasonable probability that the testimony 

“would make a dispositive difference in the outcome” of the case, and concluded 

that Mr. Nagle had made such a showing.  This determination was not a clear 

abuse of discretion and was fully supported by Mr. Nagle’s proffer.

A key piece of Mr. Nagle’s defense at trial will be that he did not join 
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the ongoing fraudulent conspiracy to which the other defendants have pled guilty 

because he was systematically excluded by Mr. Fink, his uncle, from the day-to-

day decision-making at their company due to their dysfunctional family 

relationship.  In his motion to compel, Mr. Nagle made an extensive proffer, 

supported by documents authored by Mr. Fink, as to what he believed Mr. Fink’s 

testimony will reveal, including Mr. Fink’s written statements that he did not “have 

to take [Mr. Nagle] back,” had “no interest to take [Mr. Nagle] back,” and intended 

to use Mr. Nagle’s mother as a “bargaining chip.”  (Add. 22-27; Supp. App. 5).  

Mr. Nagle’s proffer also contained the significant fact that immediately after the 

FBI executed a search warrant in October 2007, Mr. Nagle went to Mr. Fink and 

insisted that the employment of Mr. Campbell and Mr. Hubler be terminated.  

(Add. 26).  Mr. Fink did not support this decision.  (Add. 26).  These actions are 

consistent with Mr. Nagle’s defense that he was not a knowing and willful 

participant in the conspiracy, and, therefore, did not worry about the consequences 

of terminating the employment of Mr. Campbell and Mr. Huber, while Mr. Fink, 

who was a participant in the conspiracy, did not want to alienate his co-

conspirators.

After considering Mr. Nagle’s proffer, the district court held that Mr. 

Nagle had a good basis for his understanding as to what Mr. Fink would testify to 

because “most of the information is memorialized in Fink’s journal, 
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correspondence, and conversations between the two of them.”  (Add. 76).  The 

district court concluded that Mr. Fink’s anticipated testimony, if believed, was 

clearly exculpatory – indeed, it “would tend to demonstrate that Nagle did not join 

the conspiracy as alleged in 2004.”  (Add. 77).

The government did not object to Mr. Nagle supporting his motion for 

judicial immunity with a proffer and supporting exhibits at the time. 11  Nor did the 

government offer any evidence that rebutted Mr. Nagle’s proffer of Mr. Fink’s 

anticipated testimony.  

On appeal, the government argues that the district court clearly abused 

its discretion because there was allegedly was insufficient evidence to conclude 

that Mr. Fink’s testimony would be clearly exculpatory.  Contrary to the 

government’s claims, Smith does not require that the district court be absolutely 

certain that the immunized testimony will be “clearly exculpatory.”  Quite the 

contrary, this Court in Smith required only that the defendant “make a convincing 

showing sufficient to satisfy the court that the testimony which will be forthcoming 

is . . . clearly exculpatory.”  Smith, 615 F.2d at 972.  That is exactly what Mr. 

                                          
11 Because the government did not object to Mr. Nagle proceeding by way of 

proffer to support his motion, the district court’s acceptance of the evidence only 
may be reviewed for plain error.  See United States v. Farmer, 543 F.3d 363, 371-
72 (7th Cir. 2008) (finding no plain error in district court’s reliance solely on a 
proffer to which a defendant did not object).
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Nagle did here, and the trial court properly concluded, and did not clearly abuse its 

discretion in determining, that there was a reasonable probability that Mr. Fink 

would provide the proffered exculpatory testimony.

b. Fink’s Testimony Is Essential

The district court also found that Mr. Fink’s testimony was essential 

to the defense.  No one but Mr. Fink or Mr. Nagle, the district court concluded, 

could testify to their private interactions, and Mr. Nagle has a constitutional right 

to choose not to testify at trial.  Moreover, if Mr. Nagle chooses to testify, a jury 

may consider his self-interest in this case and reject his testimony.  This finding is 

not a clear abuse of discretion and was fully supported by the proffer before the 

district court.

After his father died, Mr. Nagle struggled with Mr. Fink for control of 

their co-owned family business, Schuylkill Products, Inc.  (Add. 22-25).  Mr. 

Nagle and his uncle Ernie Fink were family, but they were also arms-length rivals.  

The government raises this question of “why Nagle’s ‘other witnesses’ cannot 

testify to Fink’s and Nagle’s relationship and Nagle’s purported marginalization by 

Fink,” Pet. at 27.  

As the district court correctly pointed out, the answer to the 

government’s question is simple:  any testimony by someone other than Mr. Fink 

or Mr. Nagle would be at best second-hand; only Mr. Fink and Mr. Nagle 
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participated in their relationship as uncle and nephew and co-owners of Schuylkill 

Products, Inc.  (Add. 77).  Moreover, any testimony by Mr. Nagle, as the district 

court properly recognized, would be viewed by a jury as motivated by self-interest 

and would be less powerful and credible than the testimony of Mr. Fink.  If Mr. 

Fink testifies consistent with Mr. Nagle’s proffer, as the supporting documents 

suggest he would, a jury “likely would give greater credence to the testimony of a 

co-defendant who has already plead guilty, and has nothing to gain by misleading 

the jury, than it would to the individual who is on trial.”  (Add. 78).  Accordingly, 

the district court properly determined, and did not clearly abuse its discretion in 

determining, that Mr. Fink is an essential defense witness.  

c. The Government Has Offered
No Strong Countervailing Interest

While the government asserts that it has a strong countervailing 

interest in not having Mr. Fink’s testimony immunized, the district court did not 

ignore this claim, as the government suggests.  Instead, the district court searched 

for but could not find any strong countervailing government interest in this case.  

That is because, under the unique facts of this case, none exists.

This Court in Smith recognized that “[f]requently, the government 

will have a legitimate interest in prosecuting the very witness whom the defendant 

seeks to immunize.”  Smith, 619 F.2d at 973.  However, this Court pointed out that 

any such interest would be “purely formal,” “possibly suspect,” and should not 
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impede a grant of judicial immunity where the government’s investigation was 

complete or could be completed in time for trial.  Id.  

Here, the government’s investigation of Mr. Fink is more than 

complete:  he has been successfully prosecuted.  Mr. Fink already has pled guilty 

and agreed to an extensive Statement of Facts which provides the basis for both his 

plea and all of the relevant Sentencing Guidelines calculations in this case.  As 

such, the government has no interest in continuing to prosecute Mr. Fink.  

The government’s generalized concerns about an “immunity bath” do 

not rise to the level of a strong countervailing interest in this case that undermine 

the district court’s findings that the government did not have a strong 

countervailing interest.  As the district court appropriately commented:

The court notes that the fact that Fink did not proffer 
prior to his plea, and the fact that he did not enter into a 
cooperation agreement with the Government, is the 
product of an apparent negotiation between the 
Government and Fink’s counsel.  The Government likely 
had very good reasons for agreeing to permit Fink to 
enter a plea agreement to one count in a thirty-two count 
indictment without first insisting on a proffer and/or a 
cooperation agreement.  However, the Government 
cannot hide behind its decision to allow Fink to plead 
without a proffer, and yet insist that it has a strong 
interest in preventing the immunization of a witness for 
whom it does not have a proffer.  If the court succumbs 
to this reasoning, it would appear to be a rigged game 
that would allow the Government to selectively decide 
which witnesses to allow to enter plea agreements 
without proffers, and then shield those witnesses from 
any testimony by asserting that they have a strong 
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interest in preventing them from being immunized 
without knowing what they will say.

(App. 78).

Put another way, the favorable plea agreement that the government 

offered Mr. Fink belies any notion that the government wants to prosecute him 

further.  The government required Mr. Fink to plead guilty to one of the thirty-two 

counts against him.  Mr. Fink’s sentence, therefore, can be no greater than the 

statutory maximum of five years imprisonment.  Based on the district court’s 

determination as to co-conspirators Campbell, Hubler, and Cruz that the loss for 

purposes of the sentencing guidelines was just under $120 million, United States v. 

Campbell, Criminal No. 1:CR-08-007, 2010 U.S. Dist. LEXIS 65770, at *17 (M.D. 

Pa. July 1, 2010), Mr. Fink would have faced a guideline range of at least 87 to 108 

months imprisonment had his sentenced not been capped by the government’s 

generous plea agreement.  As the district court properly determined, if the 

government wanted to know what Mr. Fink was going to say about Mr. Nagle, it 

could have insisted on a proffer prior to offering him the plea agreement.  The 

government’s choice not to do so does not create a government interest sufficient 

to overcome Mr. Nagle’s Fifth and Sixth Amendment rights to have clearly 

exculpatory and essential evidence presented to the jury.  

Similarly, the government does not have any support for its alleged 

concern that Mr. Fink will take the stand and falsely exonerate Mr. Nagle.  Even if 

Case: 10-3974   Document: 003110474025   Page: 59    Date Filed: 03/21/2011



-53-

he testifies pursuant to a grant of judicial immunity, Mr. Fink remains subject to 

penalties of perjury.  Moreover, Mr. Nagle’s proffer clearly establishes the 

acrimonious nature of his relationship with his uncle, Mr. Fink.  Mr. Nagle’s 

proffer and supporting documents belie any notion that Mr. Fink would want to 

help Mr. Nagle out of a sense of family loyalty.  And, of course, at trial, the 

government will have an opportunity to cross examine Mr. Fink and argue to the 

jury its view of Mr. Fink’s credibility.  Accordingly, the district court’s 

consideration and rejection of the government’s interest in this case was not a clear 

abuse of discretion.12

II. ABSENT THE GRANT OF A WRIT OF PROHIBITION OR 
MANDAMUS, THIS COURT DOES NOT HAVE JURISDICTION 
OVER THIS INTERLOCUTORY APPEAL BY THE GOVERNMENT

A. The Government’s Appeal Is Not Authorized By Statute

Unless this Court issues a writ of prohibition or mandamus, it has no 

jurisdiction to hear this case.  The “United States ‘has no right of appeal in a 

criminal case, absent explicit statutory authority.’”  United States v. DiFrancesco, 

449 U.S. 117, 131 (1980) (quoting United States v. Scott, 437 U.S. 82, 84-85 

(1978) and citing United States v. Sanges, 144 U.S. 310 (1892)); see also
                                          

12 For these same reasons, the government cannot meet its burden of 
establishing the third requirement for a writ of prohibition of mandamus: that the 
error will cause irreparable injury.  This is not a case where the district court’s 
order will have the effect of prejudicing the government’s ability to prosecute Mr. 
Nagle.
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Farnsworth, 456 F.3d at 399 (“[W]e have reaffirmed the well-settled rule that an 

appeal by the prosecution in a criminal case is not favored and must be based upon 

express statutory authority.”) (internal quotation omitted).  “This rule is grounded 

upon policies which derive from the double jeopardy and speedy trial clauses of 

the Constitution.”  United States v. Kane, 646 F.2d 4, 5 (1st Cir. 1981).

The Criminal Appeals Act, 18 U.S.C. § 3731, establishes when the 

United States can appeal in criminal cases.  Except where prohibited by the double 

jeopardy clause of the U.S. Constitution, this statute permits government appeals 

from district court orders:  (1) “dismissing an indictment or information or granting 

a new trial after verdict or judgment,” (2) “suppressing or excluding evidence or 

requiring the return of seized property in a criminal proceeding,” or (3) “granting 

the release of a person charged with or convicted of an offense, or denying a 

motion for revocation of, or modification of the conditions of, a decision or order 

granting release.”  18 U.S.C. § 3731.  The government makes no argument that any 

of these circumstances are present here.  Rather, the government tries to 

circumvent section 3731 by arguing that the Testimonial Order is appealable under 

the collateral order doctrine.

B. The District Court’s Order Is Not
Appealable Under The Collateral Order Doctrine

28 U.S.C. § 1291 limits an appellate court’s jurisdiction to “final 

decisions of the district court” that end the litigation on the merits and leave 
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nothing for the court to do but execute the judgment.  See Gulfstream Aerospace 

Corp. v. Mayacamas Corp., 485 U.S. 271, 275 (1988).  “In criminal cases, this 

prohibits appellate review until after conviction and imposition of sentence.”  

Midland Asphalt Corp. v. United States, 489 U.S. 794, 798 (1989) (order denying 

motion to dismiss indictment for Fed. R. Crim. P. 6(e) violations not immediately 

appealable).  The rule embodies Congress’ strong policy against piecemeal review, 

especially in the field of criminal law, and serves several important interests:

It helps preserve the respect due trial judges by 
minimizing appellate-court interference with the 
numerous decisions they must make in the prejudgment 
stages of litigation.  It reduces the ability of litigants to 
harass opponents and to clog the courts through a 
succession of costly and time-consuming appeals.  It is 
crucial to the efficient administration of justice.

Flanagan v. United States, 465 U.S. 259, 263-64 (1984) (order disqualifying 

defense counsel for conflict of interest not immediately appealable).  Since Mr. 

Nagle has yet to be tried, much less convicted or sentenced, it is plain that the 

district court’s Testimonial Order is not a final judgment reviewable on appeal.  

Despite the fact that the “final judgment rule is the dominant rule in 

federal appellate practice,” particularly in criminal prosecutions, the collateral 

order doctrine carves out a narrow exception for decisions that are considered final 

judgments despite the fact that they do not end the litigation on the merits.  

Flanagan, 465 U.S. at 270.  “To fall within the limited class of final collateral 
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orders, an order must (1) conclusively determine the disputed question, (2) resolve 

an important issue completely separate from the merits of the action, and (3) be 

effectively unreviewable on appeal from a final judgment.”  Midland Asphalt, 489 

U.S. at 799 (quotation marks and citation omitted).  

The Supreme Court interprets the collateral order doctrine “with the 

utmost strictness in criminal cases.”  Midland Asphalt, 489 U.S. at 799; see also

Digital Equip. Corp. v. Desktop Direct, 511 U.S. 863, 868 (1994) (“the ‘narrow’ 

exception should stay that way and never be allowed to swallow the general rule”).  

This Court likewise recognizes a “heightened interest in the idea of finality in the 

criminal context,” where “the collateral order doctrine is used sparingly because of 

the need to effectively and efficiently conclude criminal proceedings, without 

piecemeal interruptions.”  United States v. Williams, 413 F.3d 347, 354-55 (3d Cir. 

2005) (quoting Government of the Virgin Islands v. Rivera, 333 F.3d 143, 150 

n.16 (3d Cir. 2003)); see also DiBella v. United States, 369 U.S. 121, 126 (1962) 

(“the delays and disruptions attendant upon intermediate appeal are especially 

inimical to the effective and fair administration of the criminal law”).

Here, appellate review of the district court’s decision to compel Mr. 

Fink’s testimony is not permitted under the collateral order doctrine because the 

issue it resolves is not “completely separate” from the merits of the action.  Both 

the Supreme Court and this Court have held in criminal cases that judicial 
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decisions on evidentiary issues are not collateral orders because they “necessarily 

determine the conduct of the trial and may vitally affect the result.”  DiBella, 369 

U.S. at 127 (quotation omitted) (orders granting or denying suppression motions, 

regardless of whether pre- or post-indictment, not appealable under collateral order 

doctrine); see also United States v. McDade, 28 F.3d 283, 302 (3d Cir. 1994) (“it is 

settled that a ruling on the admissibility of evidence at a criminal trial is not 

completely separate from the merits of the case . . . [i]nstead, such a ruling is but a 

step in the criminal case preliminary to the trial thereof, and may not be reviewed 

before trial under 28 U.S.C. § 1291.” (citations omitted)). 

This Court’s decision in Santtini is controlling.  In that case, this 

Court concluded that “the propriety of an order which rests on a decision that a 

witness is central to the defense is not one which is ‘completely separate’ from the 

underlying merits of the case.”  Santtini, 963 F.2d at 593.  As explained above, the 

district court in Santtini ordered federal law enforcement agents to refrain from 

arresting the subject of a valid arrest warrant in an attempt to ensure that the 

subject of the warrant, who was a fugitive in a foreign country, would have an 

opportunity to give deposition testimony exculpating other criminal defendants.   

See id. at 587.  This Court dismissed the government’s appeal for lack of 

jurisdiction because the order did not satisfy the collateral order doctrine’s 

requirement that it be “completely separate from the merits.”  Id. at 593.  Rather, 
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the order was based on the district court’s conclusion that the witness’s testimony 

“was material to the defense and necessary to ensure the defendants a 

constitutionally fair trial.”  Id.13

Here, the district court did more than just conclude that Mr. Fink’s 

testimony was material to the defense and necessary to ensure the defendants a 

constitutionally fair trial.  The district court concluded that there was a reasonable 

probability that Mr. Fink’s testimony was clearly exculpatory and that Mr. Fink’s 

testimony was essential to ensuring a fair trial for Mr. Nagle.  Given these findings, 

it is impossible to characterize the Testimonial Order as being “completely 

separate” from the underlying merits of the case.  As in Santtini, the government 

cannot invoke the collateral order doctrine as an exception to the final judgment 

rule of 28 U.S.C. § 1291.

III. CONCLUSION

The district court’s grant of judicial immunity to Mr. Fink to permit 

him to testify without violating his Fifth Amendment rights preserved Mr. Nagle’s 

Fifth Amendment due process right to a fair trial and Sixth Amendment right to 

compulsory process.  In doing so, the district court properly followed this Court’s 

                                          
13 In Santtini, as explained above, this Court issued a writ of prohibition 

because, unlike the circumstances in this case, the district court had no authority on 
which to base its order that the government forebear from executing a valid arrest 
warrant.  Id. at 599.
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