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 I am grateful for the invitation to appear before you today at this important 

conference, marking, as it does, a critical moment in the development of competition law 

in India.  The introduction of the Competition Act, which we recognize and celebrate 

today, matters not only to India, but also to trading nations across the globe.  During my 

years as General Counsel of the Federal Trade Commission in the United States, I 

oversaw the US government staff that coordinated with the Government of India on 

matters relating to the drafting of the Act and the formation of the Competition 

Commission, and I had the pleasure of traveling here for consultations with the 

Government of India, as well as with the business community.  I have been back since 

leaving office, and it is a particular privilege to return again to join you at this event. 

 

 More than 100 jurisdictions across the globe now have some form of competition 

law.  Numerous organizations publish time-series maps showing the spread of 

competition statutes, as they have been adopted by one jurisdiction after another.  Most of 

those maps show India as an early adopter, among the first jurisdictions after the United 

States, Canada, Germany, and Japan and well before the broad modern proliferation that 

began with the fall of the Soviet Union.  The early inclusion of India, of course, reflects 

the passage of the Monopolies and Restrictive Trade Practices Act of 1969.  As we meet 

today, most of us would say that the MRTPA failed to live up to its promise, but I begin 

with it as an historical matter because it reminds us that India was among the early 

jurisdictions to recognize the many benefits of competition as an organizing principle for 

a society’s economic activity – the enhancement of economic efficiency, the increase in 

economic surplus and consumer welfare, the encouragement of innovation, the spread of 

technology, the improvement in standard of living, the reduction of price levels, the boost 
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to economic development.  Competition may not be perfect in helping a society realize 

all of these benefits, but we have seen in setting after setting that it has proven to be 

superior to other forms of organizing economic activity.  The Competition Act of 2002, 

as amended in 2007, in a sense can be viewed as a reboot of the system, a renewed effort 

by India to assure that the benefits of competition will finally be realized. 

 

 But just as there were challenges in implementing the MRTPA, there will be 

challenges in implementing and moving forward under the Competition Act.  I want to 

use my time this morning to identify some of the key challenges, in the hope that putting 

them centrally before you will encourage candid discussion over the remainder of this 

conference and beyond – in the belief that expressly acknowledging the challenges will 

be a productive step in permitting them to be overcome.  Some of the challenges are 

doctrinal.  Some are institutional and administrative.  But they all confront every new 

competition regime, and they must be overcome if the regime is to succeed and not to 

become a drag on commerce and counterproductive to the very goals it was intended to 

serve. 

 

 I organize the discussion around six challenges, which I will take up in order. 

 

1. The Frequent Ambiguity of Conduct 

 

Let me begin with a recurring challenge in framing sensible doctrine:  many 

forms of conduct are not inherently harmful or beneficial, and their competitive effect 

depends on context.  That means that categorical rules will necessarily be underinclusive 

or overinclusive.  If policy makers want clarity, it comes at a cost – good conduct will 

sometimes be chilled, or bad conduct will sometimes be allowed.  You routinely hear 

enforcement officials express concern about false positives and false negatives (or, as 

they are sometimes called, type 1 errors and type 2 errors, respectively).  Those errors can 

be reduced, but only at another significant cost – legal uncertainty and complexity, with 

more frequent and costly detailed analysis than you would find with bright-line rules. 

 

 We see this challenge with rules governing the identification and definition of 

anticompetitive agreements, the focus of Article 3 of the Competition Act.  There seems 

to be little dispute that cartels are bad for society, if by cartel we mean a horizontal 

agreement among competitors, usually acting clandestinely or covertly, to raise price, 

reduce output, or otherwise act for their own benefit to the detriment of customers or 

suppliers, without any integration of their business activities or other economic efficiency.  

That is the main target of provisions such as Article 3 as found in virtually every 

competition statute that has been enacted.  But neither Article 3 nor the counterpart 

provisions in other jurisdictions stop there – they also reach other anticompetitive 

agreements that go beyond the narrow definition of cartel.  In that respect they can be 

problematic, because non-cartel agreements are much more ambiguous in character.  

They can be anticompetitive, but they are more commonly procompetitive or at least 

neutral, thus presenting the possibility that the agreement provisions of competition laws, 

unless carefully applied and appropriately limited, can have the effect of deterring 

beneficial conduct.  Legitimate collective action between and among businesses is 
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commonplace.  Collectively set industrial standards, for example, are a form of 

agreement, and they can be anticompetitive, but they are generally beneficial.  Joint 

ventures can be anticompetitive, but they are generally beneficial.  Distribution restraints 

can be anticompetitive, but they more commonly align incentives between a 

manufacturer and its dealers and therefore are beneficial.  Defining the circumstances in 

which any particular agreement is deemed to be permissible and in which it is deemed to 

be prohibited can be challenging, but clear and sensible rules are crucial if the business 

community is to continue to realize the many efficiencies of legitimate cooperation.   

 

 A similar challenge arises with respect to the prohibition of abuse of dominance, 

the focus of Article 4 of the Act.  It may be obvious, but an “abuse of dominance” 

violation requires proof of “abuse” and proof of “dominance,” and both of those elements 

present doctrinal complications.  Whether a firm is dominant can be difficult to measure.  

Market shares alone are ordinarily insufficient to establish dominance – their predictive 

power is highly sensitive to accurate determination of the denominator (the universe, or 

the “market”), and they fail to account for factors that may defeat a firm’s ability to 

exercise market power, such as ease of entry.  And whether conduct is abusive is even 

more difficult to measure.  As I explained in a speech I delivered while still in 

government,
1
  

 

the practices that provide the basis for a finding of abuse are usually identical to 

practices that, in most contexts, are efficiency-enhancing and beneficial to the 

public.  The market context shifts, but the practices themselves are the same.  

That is, depending on market context, a particular practice can be anticompetitive 

or neutral or procompetitive.  Most often, the practice will be neutral or 

procompetitive.  In a small percentage of cases, the practice will be 

anticompetitive.  Because the practice itself is ambiguous, policy makers face 

great difficulty in framing sensible legal rules.  We can’t simply prohibit certain 

practices, because we’ll be prohibiting things that we generally want to encourage.  

Policy makers have recognized this problem for a long time.
2
 

                                                 
1
    See William Blumenthal, Addressing Dominance under China’s Anti-Monopoly Law, Remarks before 

the Competition Law Center of the University of International Business and Economics and the State 

Administration for Industry and Commerce (July 27, 2007), available at 

http://www.ftc.gov/speeches/blumenthal/20070721UIBEFinal.pdf.  

2
    An article from twenty-five years ago by a renowned former professor and US government official, for 

example, contains this observation: 

The determination whether the conduct of a monopolist in a Section 2 case is lawful or not is one 

of the most difficult determinations in antitrust.  Many courts and commentators have sought to 

develop simple answers to the questions that are raised by formulating specific rules of easy 

application with the valid objective of providing predictability of result in litigation and, more 

importantly, concrete guidelines for the businessmen who must make the competitive decisions.  

In the majority of monopolization cases, however, these . . . rules do not fit.  The competitive 

implications of practices by firms with monopoly power are more often than not too ambiguous 

for conclusive presumptions to be drawn.  Easy and predictable rules are of course desirable and, 

where appropriate, should be applied; but the search for specific rules should not override the 

primary need – ascertaining whether the effect of the conduct is to increase competition or to 

suppress it.  

http://www.ftc.gov/speeches/blumenthal/20070721UIBEFinal.pdf
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 Let me give some typical examples.   Very low prices can be predatory in 

special circumstances, but they most often reflect vigorous competition and 

benefit consumers.  Loyalty and bundled discounts can be used strategically to 

exclude small rivals, but they most often are simply a form of low price.  Tying 

arrangements can discourage entry or innovation, but they more often are a means 

for achieving manufacturing or distribution efficiencies.  Exclusive dealing 

agreements can limit distribution channels available to small manufacturers, but 

they more often achieve efficiencies by aligning the incentives between a 

manufacturer and its distributors. 

 

2. Culture 

 

Let me turn to a different type of challenge, namely the sudden shift in the legal 

environment in which business operates.  In any society the pattern of business behavior 

is guided by cultural norms.  We have sometimes seen that the introduction of a 

competition statute can introduce a new legal framework that is inconsistent with those 

historical norms, and that can be a challenge for the business community, the 

enforcement authorities, and broader society.   

 

 My impression is that this is likely to be a challenge for India as the Competition 

Commission begins enforcement of the Act.  In particular, my sense is that trade 

associations are commonplace and strong and have played a role in coordinating 

competitive behavior in certain industries in ways that might be viewed elsewhere as 

cartelization.  This has been accepted conduct.  It will be prohibited going forward.  This 

shift in historic culture will be difficult for some members of the business community.   

 

 This observation is not unique to India.  If you look at the scope of participation 

in recent global cartels that have been the subject of multijurisdictional enforcement 

intervention, you will see that the ringleaders and most of the members have come from 

countries where competition laws are new, or at least newly taken seriously.  In many 

major industrial societies, cartel behavior was tolerated as recently as earlier this decade; 

in some, it was encouraged in the interest of commercial tranquility.  We have now seen 

widespread adoption of the legal principle that cartelization is unlawful; and we have 

seen increasing adoption of the principle that it is criminal, akin to fraud; but in many 

jurisdictions these have been recent developments; and business personnel steeped in old, 

established behaviors have sometimes been unable or unwilling to adjust and have simply 

tried to take their practices behind closed doors.  Investigations, substantial legal 

expenses, damages, and sometimes jail time have followed. 

 

3. Terminology 

 

Even among those of us who appear to speak a common language, words 

sometimes have different meanings in different countries or at least in different settings.  

                                                                                                                                                 
Gordon V. Spivack, Monopolization Under Sherman Act Section 2, 50 ANTITRUST L.J. 285, 303 (1981). 
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In working across jurisdictions, I have observed that words that have great significance in 

competition law and that have a plain, commonly accepted meaning in my system 

sometimes have a different meaning elsewhere, such that transporting authority – 

speeches, guidelines, judicial decisions – from my system to another system can be 

misleading and can lead to substantial confusion.  And this is true even in English-to-

English migration; the problem is even more severe when the base language differs and 

translation is required.  Looking at implementation of the Competition Act, then, the 

challenge for any new system is to be cautious when adopting authority from another 

system and to make certain that the words really do have a common meaning. 

 

 To illustrate why I dwell on this point, consider the word “cartel.”  From my 

remarks so far this morning, you undoubtedly recognize the importance that I place on 

anti-cartel enforcement.  But when I use the term, I mean it in the narrow sense that I 

defined earlier – covert agreements among horizontal competitors to raise price or reduce 

output without any legitimate claim of economic integration.  And when I and other 

Americans speak about the importance of vigorous anti-cartel enforcement and the 

appropriateness of vigorous sanctions, including jail terms and high fines, that is the 

narrow definition that we have in mind. 

 

 But I have noticed that speakers in some other locations, including many of the 

people I hear discussing competition policy in India, use the term “cartel” much more 

broadly.  Sometimes here, people use the term to mean any anticompetitive agreement 

that would violate Article 3 of the Act.  But if that’s the construction given to the term, I 

and most others with a policy background would express a very different view as to 

presumptions and sanctions.  As I noted earlier, many agreements that are cognizable 

under Article 3 will be procompetitive or neutral, and it is important not to chill their 

adoption and implementation, so I would not presume them to be illegal, and I would not 

impose drastic sanctions when they prove to be anticompetitive upon inspection.  You 

can see the confusion that arises from the different frame of reference for a common term 

– if you use “cartel” with a broad meaning that differs from what it means to me, my 

statements about “cartel” in the narrow sense lead to the wrong policy prescription. 

 

 “Cartel” is probably the most important example, but there are others.  “Abuse” 

and “dominance” and “exclusive” and “concentration” are also examples of words where 

the precise meaning matters and where the precise meaning sometimes varies.  As you 

import legal principles and legal standards from other systems with similar-sounding 

terms, recognize the challenge of making sure that the concepts have the similarity that 

you intended. 

 

4. Government as Anticompetitive Enabler 

 

 Those of us who attend competition law conferences are accustomed to hearing a 

particular quotation drawn from Adam Smith’s Wealth of Nations. We hear it so often 

that the quotation has become quite hackneyed:  “People of the same trade seldom meet 

together, even for merriment and diversion, but the conversation ends in a conspiracy 
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against the public, or in some contrivance to raise prices.”
3
  It is quite rare, though, that 

speakers continue on and quote the remainder of Smith’s paragraph:  “It is impossible 

indeed to prevent such meetings, by any law which either could be executed, or would be 

consistent with liberty and justice. But though the law cannot hinder people of the same 

trade from sometimes assembling together, it ought to do nothing to facilitate such 

assemblies, much less to render them necessary.”   

 

 That is, Smith was not addressing the evils of cartels so much as he was 

addressing the unfortunate role of government as a facilitator of anticompetitive behavior.  

You see this elsewhere in Smith’s writings, for example when he cautions against 

government grants of monopoly rights to trading companies.
4
  And two centuries later, 

you continue to see it in cautions expressed by competition officials, who note that when 

compared with private conduct,  

 

public restraints are far more effective and efficient at restraining competition.  

Unlike private restraints, there is no need to maintain backroom secrecy or to 

incur the costs of conducting a covert cartel.  Public restraints can be open and 

notorious.  Public restraints are also a more efficient means of solving the entry 

problem.  Rather than ceaselessly monitoring the marketplace for new rivals, a 

firm can simply rely on a public regime that, for example, provides for only a 

limited number of licenses.  Perhaps the clearest advantage of public restraints is 

that they frequently include a built-in cartel enforcement mechanism.  While 

cheating often besets private cartels, public cartels suffer from no such defect.  

Cheaters, once identified, can be sanctioned through government processes.
5
 

 

As a matter of competition advocacy, it is now commonplace for competition 

authorities to express concern over the anticompetitive consequences that often flow from 

regulatory capture and rent-seeking.
6
  Thus, in the United States competition authorities 

have conducted advocacy to address governmental restraints that reduce competition in a 

wide range of industries and services – physicians, lawyers, funeral homes, and other 

professional licensing; advertising claims; sale of wine or real estate using electronic 

commerce; transportation; and many more.
7
   

                                                 
3
    ADAM SMITH, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH OF NATIONS (1776).   

4
    ID. (“A monopoly granted either to an individual or to a trading company has the same effect as a secret 

in trade or manufactures. The monopolists, by keeping the market constantly understocked, by never fully 

supplying the effectual demand, sell their commodities much above the natural price, and raise their 

emoluments, whether they consist in wages or profit, greatly above their natural rate.”) 
5
    Timothy J. Muris, Chairman, Federal Trade Commission, State Intervention/State Action – A U.S. 

Perspective, Remarks before Fordham Annual Conference on International Antitrust Law & Policy (Oct. 

24, 2003), available at http://www.ftc.gov/speeches/muris/fordham031024.pdf.   

6
    See, e.g., Dr. Ulf Böge, State-Imposed Restrictions of Competition and Competition Advocacy, Remarks 

before Opening Session of 2004 Seoul Competition Forum (Apr. 20, 2004). 

7
    See Deborah Platt Majoras, Chairman, Federal Trade Commission, A Dose of Our Own Medicine: 

Applying a Cost/Benefit Analysis to the FTC’s Advocacy Program, Address before Charles River 

Associates Program on Current Topics in Antitrust Economics and Competition Policy (Feb. 8, 2005), 

available at http://www.ftc.gov/speeches/majoras/050208currebttopics.pdf; Timothy J. Muris, Chairman, 

http://www.ftc.gov/speeches/muris/fordham031024.pdf
http://www.ftc.gov/speeches/majoras/050208currebttopics.pdf
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And as a matter of competition enforcement, a substantial fraction of 

interventions flow from restraints that have a governmental role.  Many jurisdictions have 

also adopted policies that limit governmental favoritism in the form of state aid; the most 

widely recognized example is in the European Union, where the EC Treaty prohibits 

Member States from interfering with commerce among themselves
8
 and where those 

prohibitions have played a crucial role in fostering the internal market and overcoming 

regional barriers.  And in both the US and the EC, many of the dominance cases involve 

the adverse effects of the practices derived in part from governmental restraints.  US 

examples include the AT&T case,
9
 probably the most prominent US case of the past fifty 

years, as well as the more recent Unocal case at the Federal Trade Commission.
10

 

 

The problem of governmental restraints may be more pronounced in developing 

economies, in which we are more likely to observe recent privatization, former state-

owned enterprises, and significant licensing requirements and other governmental entry 

barriers.  A too-common pattern is that former state-owned monopolies, now privatized 

and nominally open to competition, rely on their regulators to adopt rules that impede 

entry and discourage the emergence of new competitors.   

 

 Similarly, concern over the adverse effects of excessive regulation also finds 

voice in the literature arising from capacity-building activities in the developing world.  

Numerous books, articles, and reports now observe that investment, development, and 

entrepreneurial spirit can be substantially impaired by the accumulation of little rules and 

procedures imposed by well-meaning bureaucracies.  The writings of Peruvian 

commentator Hernando de Soto are especially prominent in articulating this problem,
11

 

but are not unique.
12

  Even if not motivated by rent-seeking behavior and anticompetitive 

objectives, overwrought requirements for licensing, permitting, bonding, and other 

regulatory authorization can have unintended effects that are inconsistent with a vibrant, 

competitive economy.  A recent World Bank study warrants close reading for its 

identification and measurement of obstacles to critical business activities, such as starting 

                                                                                                                                                 
Federal Trade Commission, Creating a Culture of Competition: The Essential Role of Competition 

Advocacy, Remarks before International Competition Network Panel on Competition Advocacy and 

Antitrust Authorities (Sept. 28, 2002), available at http://www.ftc.gov/speeches/muris/020928naples.htm.   

8
    Article 87 of the Treaty limits the powers of the Member States to enact measures adversely affecting 

competition, and Article 88 authorizes the European Commission to challenge and order repayment of 

competition-distorting state aid.   

9
    See United States v. AT&T Corp., 552 F. Supp. 131 (D.D.C. 1982), aff’d sub nom. Maryland v. United 

States, 460 U.S. 1001 (1983). 

10
    See, e.g., Union Oil Co. of Cal., No. 9305 (F.T.C. Mar. 4, 2003) (complaint), available at 

http://www.ftc.gov/os/caselist/d9305.shtm, and the related case in Chevron Corp., File No. 051-0125 (Aug. 

2, 2005) (complaint and consent order), available at http://www.ftc.gov/os/caselist/0510125/0510125.shtm. 

11
    See THE MYSTERY OF CAPITAL (2000); THE OTHER PATH (1990). 

12
    A useful first source is the web site for the Competition Policy Implementation working group of the 

International Competition Network, see http://www.internationalcompetitionnetwork.org/cbcpi.html. 

http://www.ftc.gov/speeches/muris/020928naples.htm
http://www.ftc.gov/os/caselist/d9305.shtm
http://www.ftc.gov/os/caselist/0510125/0510125.shtm
http://www.internationalcompetitionnetwork.org/cbcpi.html
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a business, employing workers, receiving credit, protecting investors, enforcing contracts, 

and closing a business.
13

 

 

  Against this background, the challenge facing the Competition Commission – 

and more generally, competition policy in India – seems clear.  Even in jurisdictions with 

a long culture of competition law and a well established competition authority, efforts to 

limit the anticompetitive effects of other governmental units can be daunting.  A new 

agency operating under a new law will face particular resistance.  CCI will be engaging 

in competition advocacy; and as it does so, I hope you will offer the support and 

encouragement that it deserves. 

 

5. Government as Source of Political Interference 

 

 The integrity of competition law in India foreseeably will face a related challenge: 

intervention by various political forces to alleviate the pressures that are imposed by the 

political process itself.  I have just described political intervention in the form of 

government-imposed restraints, but there are other forms as well.  You should anticipate 

that there will be calls for industries to be exempted selectively from the scope of the 

Competition Act.  And you should anticipate that the Competition Commission from time 

to time will be buffeted with demands to grant favor, either by standing down where 

intervention would be justified or by intervening where a complainant is complaining of 

the rigors of the competitive process itself.  Here, too, I hope you will offer CCI the 

support and encouragement that it deserves.  As we observe in the United States, “Living 

with competition is hard.  Living without it would be harder.”
14

 

 

 Several years ago I had occasion to address this same issue in China, which 

passed its Anti-Monopoly Law the same month that India enacted the 2007 amendments 

to the Competition Act.  A speech I delivered
15

 outside of Shanghai cautioned of a 

particular  

 

challenge facing competition authorities:  to sustain the faith of the public and of 

other units of government in competition as an organizing principle, because you 

will encounter moments of doubt.  The competitive process can be painful at 

times.  Inefficient firms will wither.  Many surviving firms will have a less 

comfortable existence than they enjoyed under an alternative economic system.  

The beneficiaries will often be diffuse, and the benefits may sometimes be 

difficult to identify.  There will be moments when the number of competitors has 

dwindled, when a handful of survivors or innovators are enjoying high shares, or 
                                                 
13

    WORLD BANK, DOING BUSINESS IN 2005: REMOVING OBSTACLES TO GROWTH (2005). 

14
    Remarks by Deborah Platt Majoras, Chairman, Fed. Trade Comm’n, Promoting a Culture of 

Competition, at pt. V (Apr. 10, 2006)  (quoting Robert J. Samuelson, Competition’s Anxious Victory, 

WASH. POST, Feb. 2, 2005, at A-23), available at http://beijing.usembassy.gov/041006e.html.   

15
    William Blumenthal, The Relationship between Competition Agencies and Other Units of Government, 

Remarks before the Ministry of Commerce, Asian Development Bank, and Organisation for Economic 

Cooperation and Development, International Seminar: Review of Anti-Monopoly Law (May 19, 2006), 

available at http://www.ftc.gov/speeches/blumenthal/20060519Mofcom-ADBFinal.pdf.   

http://beijing.usembassy.gov/041006e.html
http://www.ftc.gov/speeches/blumenthal/20060519Mofcom-ADBFinal.pdf
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when market forces have led to elevated prices and high profits for the victors in 

the competitive battle. 

 

 The challenge will be to convince yourselves and to convince the public 

that the pattern I have just described is fine – because it is.  Competition needs to 

be understood as a dynamic process, one that plays out over time.  The promise of 

profits and short-term gain is the lure that attracts entry, encourages investment, 

encourages innovation, justifies entrepreneurial risk.  This can be a difficult 

concept, particularly for sectoral regulators who have been trained in engineering 

and accounting rather than in industrial organization economics.  In conducting 

competitive analysis, they will commonly ask how many competitors are in the 

market at a given moment and what returns those competitors are earning.  These 

questions are not irrelevant, but they reflect a secondary aspect of competition, 

and they must not be permitted to dictate policy. 

 

 As the government . . . enters the next phase towards [implementing] the 

new [competition law], I hope the drafters will think foremost about the incentive 

structure they are creating – not for competitive outcomes at a given moment, but 

for a competitive process that stretches out over many years, with entry, exit, 

technical progress, and economic growth all driven by the private entrepreneur’s 

desire to prevail in the marketplace and earn returns for investors.  That desire can 

be abused; and when it is, the mission of the competition authority is to curtail the 

wrongful practices.  But care needs to be taken not unduly to encumber the 

competitive process in the name of kind behavior or the short-term appearance of 

competitive structure.  

  

6. Government as Source of Burden and Drag 

 

 As a final challenge, let me turn the spotlight on the adverse acts of competition 

agencies themselves.  Several years ago, in a speech to a unit of the Association of 

Southeast Asian Nations, I observed:  “If we are candid in developing a detailed list of 

governmental restraints that tend to suppress competition, we need to recognize that the 

rules of competition authorities themselves have at times had a counterproductive 

effect.”
16

  The troublesome rules can be either substantive or procedural in nature. 

 

 I do not want to dwell further this morning on the substantive rules.  Examples of 

those were included in the first challenge I addressed, namely the doctrinal problems 

flowing from the fact that conduct is frequently ambiguous in nature.    I provided some 

other examples in my ASEAN speech, and I set those out in the margin.
17

 

                                                 
16

    William Blumenthal, Reducing Governmental Impediments to Capital Mobility, Remarks before the 

ASEAN Consultative Forum on Competition, Conference on “Competition Law and Policy: How to Make 

Competition Law and Policy Play a Greater Role in ASEAN Economies,” at 4 (Aug. 17, 2005), available at 

http://www.ftc.gov/speeches/blumenthal/050817asean.pdf.   

17
    The relevant portion of the text reads: 

We in the United States have now had more than a century of experience with administering our 

antitrust laws, and our practices have varied widely over that period.  In retrospect, it is now clear 

http://www.ftc.gov/speeches/blumenthal/050817asean.pdf
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 Instead, I want to focus in this final segment on procedural rules, particularly 

those relating to merger control, and I do so in full recognition of the current debate 

within India concerning the burdens imposed on the business community by the 

Competition Act as currently drafted.  I am mindful that those provisions have not yet 

been notified.  My understanding is that the Government has committed to not notifying 

them until a means has been found to limit the burdens that would be imposed if the 

Articles were interpreted and applied literally.  And for reasons I will present here, I view 

that commitment as a good thing both for India and for the world’s capital markets.
18

 

 

 Taken collectively, the merger review regimes of agencies around the world 

directly affect literally thousands of transactions every year.  The vast majority of those 

transactions do not raise competitive concerns.  The statistics have been fairly consistent 

across time and across countries.  More than 95% of transactions are cleared without 

need for detailed review.   More than 98% are eventually cleared without need for 

remedy.  For even the largest and most active jurisdictions, the number of transactions 

that require close examination each year can be measured in only the dozens.  And for 

those transactions that do raise concern, only a handful will require detailed review or 

intervention by more than one or two jurisdictions.   

 

 By contrast, of the thousands of transactions that are not problematic, many will 

be procompetitive and efficiency-enhancing.  And critically, even for those transactions 

that do not ultimately prove to have generated significant deal-specific efficiencies, the 

mere availability of merger opportunities in a fluid capital market has substantial long-

term systemic efficiencies.  This is because mergers play an important role as a 

                                                                                                                                                 
that many of our practices in the middle of the last century were ill-considered, at least to the 

extent that efficiency and consumer welfare are to be treated as touchstones of sound competition 

policy. 

Without attempting to be comprehensive, one can identify numerous practices that may initially 

sound reasonable, but that on inspection tend to suppress competition or discourage investment or 

both: 

 Excessive skepticism towards horizontal restraints may discourage efficiency-enhancing 

joint ventures; 

 Prohibition of vertical non-price restraints may prevent the adoption of efficient 

distribution systems; 

 Prohibition of exclusive contracts or long-term contracts may limit the ability of 

manufacturers to receive the assurance needed to finance new facilities; 

 Prohibition of maximum prices at which a manufacturer, by contract, authorizes its 

distributors to resell product may prevent manufacturers from protecting end-use 

customers against price-gouging by opportunistic distributors; and 

 Imposition of uniform pricing requirements in the interest of fairness may reinforce 

pricing rigidities. 

Id. at 4-5. 

18
    These remarks draw heavily on another speech I delivered while in government.  See William 

Blumenthal, The ICN Recommended Practices for Merger Process: Why They Matter, Before the ICN 

Merger Notification & Procedures Workshop: Implementing the Recommended Practices (Mar. 18, 2008), 

available at http://www.ftc.gov/speeches/blumenthal/20080318ICNBrnoSpeechreMergerRPsFinal.pdf.  

http://www.ftc.gov/speeches/blumenthal/20080318ICNBrnoSpeechreMergerRPsFinal.pdf
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mechanism in the world’s capital markets, which finance the investment that allows for 

growth and development and prosperity in both developed and developing countries alike. 

From the perspective of the economic system as whole, the availability of mergers 

encourages investment by providing entrepreneurs and investors with a means for 

recovering their investment and potentially earning a return.  As those of you who have 

operated in the private sector know, the first question an investor ordinarily asks before 

committing substantial funds is “what’s my exit strategy?”  For many classes of 

investment, particularly those that involve operating businesses, the answer will often be 

“I’ll sell the business.”  That is, merger and acquisition activity is a key exit strategy that 

induces investment.
19

 

 

 This is where competition agencies enter the picture.  If they are not careful, they  

can adopt practices that unnecessarily impede capital flows, that jeopardize efficiencies, 

and that discourage investment and growth.  Merger clearance imposes what economists 

refer to as “transactions costs” – “the extra costs (beyond the price of the purchase) of 

conducting a transaction, whether those costs are money, time, or inconvenience.”
20

  As 

you will remember from your first microeconomics course, and probably the first two or 

three weeks of that course, transactions costs undermine consumer welfare by frustrating 

efficiency-enhancing exchanges.   

 

When policy makers think about the work of merger enforcers, they commonly 

think about the benefits to consumer welfare by protecting against adverse competitive 

effects.  But they also need to think about the harm that can inadvertently befall consumer 

welfare through money costs and delay – for example, the uncertainty and consternation 

                                                 
19

    This is not a novel concept.  You can find an early version of it in a decision issued by the Federal 

Trade Commission nearly thirty years ago:  

Long-term competitive considerations require preservation of ease of entry, and opportunity for 

businessmen to take entrepreneurial risks.  The other side of that coin is a largely unarticulated 

policy, a clear corollary to the first, which would preserve exit opportunities where significant 

anticompetitive results do not occur.  It is essential that the owners of very small businesses with 

slight competitive potential have some reasonable flexibility to sell out.  This set of considerations 

is particularly compelling where the small acquired asset is a family-owned business which has 

come upon uncertain and perhaps adverse business conditions.  

Pillsbury Co., 93 F.T.C. 966, 1041 (1979) (Pitofsky, Comm’r).  A similar recognition was published even 

earlier, in 1974, by Professor Philip Areeda: 

The retiring entrepreneur may lack confidence in his successors or may prefer the security of 

portfolio diversification.  Or a firm may be impelled toward merger by the fact or fear of relative 

decline.  The actual or prospective difficulties might be in management, research, marketing, 

capital, labor, or anything else that affects a firm's fortune.  Sale of the [a] company as a going 

business may cause minimum disruption to owners, managers, suppliers, customers, employees, 

and communities. To facilitate exit when it is desired may indeed facilitate entry.  The likelihood 

of exit with minimum loss or maximum gain increases the attractiveness and reduces the risk of 

entering a market. 

PHILIP AREEDA, ANTITRUST ANALYSIS ¶ 617(h), at 690 (2d ed. 1974), quoted in Pillsbury, 93 F.T.C. at 

1041. 

20
    This definition is taken from the glossary in JOSEPH STIGLITZ, PRINCIPLES OF MICROECONOMICS A15 

(2d ed. 1997). 
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among customers and employees and communities as they wait to see how the businesses 

will be integrated and how they will be affected; the erosion in the business while the 

merger is pending, due in large part to that uncertainty and consternation; the deferral in 

the realization of merger efficiencies; and the out-of-pocket expenditures for law firms 

and copy vendors and other third parties who have to be hired to deal with the merger 

review process. 

 

 Taking these considerations into account, the world’s competition enforcement 

agencies, acting through the multijurisdictional International Competition Network, have 

articulated recommended practices for merger review procedures.
21

  Among other 

principles, enforcement agencies should limit merger review activities to transactions that 

have a substantial nexus with their respective jurisdictions.  Where they do assert 

authority to review a transaction, enforcement agencies should limit the cost and delay by 

minimizing the information required to conduct the review.  And recognizing that many 

of the most substantial costs that the review process imposes on mergers arise from 

delaying the closing, enforcement agencies should take steps to expedite their reviews. 

 

 As you know, and as a panel at this conference will examine tomorrow, the 

current text of the provisions of the Competition Act that address combinations have the 

potential to impose substantial filing burden, cost, and delay even on transactions that 

have a limited nexus with India and that present little risk of adverse effects in India.    

CCI has already announced plans to remedy some of the current infirmities, and its 

efforts are to be encouraged and applauded.  I gather, though, that there is at least some 

question as to whether a complete solution can be achieved through regulatory or 

administrative means, as distinct from further legislative participation. All of these details 

will be covered tomorrow.  For today, I want to leave you with two primary reasons that 

the current text, if permitted to stand, would be bad for India: 

 

 First, major Indian companies would be disadvantaged in bidding for assets and 

businesses overseas, because they would not be able to close as rapidly as 

companies that did not have a nexus with India.  Suppose an Indian company is 

one of several bidders for an attractive business that is located in, say, France and 

that has no Indian presence, and suppose the other bidders include a private equity 

fund with no presence in India.  The private equity fund would be able to close in 

thirty days, but the Indian company would not be able to assure closing for many 

months.  The Indian company would lose the purchase opportunity unless it were 

to offer a substantial premium for delay.   

 

 Second, when foreign multinationals are considering where to place new facilities, 

they have numerous options for jurisdictions where they might make the 

investment.  As I noted earlier, a key factor in choosing among the candidates is 

the business climate in each, and one element of the business climate is the ease 

or difficulty in selling the facility and getting money out.  If India imposes  

significant costs and delays on sale transactions, it will reduce its attractiveness  

                                                 
21

    See http://www.internationalcompetitionnetwork.org/index.php/en/publication/294.   

http://www.internationalcompetitionnetwork.org/index.php/en/publication/294
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relative to the other candidates.  This is not to suggest that the Competition Law 

would induce wholesale exit – major multinationals obviously will continue to 

deal with India.  But on the margin, as multinationals consider where to place 

incremental investments, they will shy away from India, and that handicaps the 

jurisdiction insofar as you seek growth and development.   

 

 Conclusion 

 

 Overcoming these doctrinal, institutional, and administrative challenges can be 

difficult.  Even in mature competition regimes such as my own, they are sometimes 

daunting, and efforts to address them require frequent attention of both public and private 

leadership.  But the efforts and attention are worthwhile and probably necessary, for a 

well structured competition regime can be a source of economic efficiency, consumer 

welfare, innovation, and development.  If implemented poorly, though, a competition 

regime can subvert the goals it was intended to serve; it can leave the public wondering 

whatever came of the promised benefits.  As you implement the Competition Act, you 

may feel pressed for speed, but take the time to get the implementation right.  Five or ten 

years hence, you will be grateful that you did. 


