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The Exxon v. Baker case officially began on March 30, 1989, when some of what 

eventually became thousands of claims were filed against Exxon after the 1989 EXXON VALDEZ 
oil spill.  After consolidation, the case was tried over 83 days in the summer of 1994.  Since then, 
the case has bounced back and forth between the District Court of Alaska and the U.S. Court of 
Appeals for the Ninth Circuit several times.  It has now made its way to the Supreme Court for 
what many think will be its final installment. 

 
This complex case involves the economic damages to over 32,000 plaintiffs—

commercial fishermen, related individuals and businesses, private landowners, Native Alaskans, 
municipalities, and others—resulting from the EXXON VALDEZ spill.  The specific question to be 
resolved by the Supreme Court is whether the punitive damages awarded to the mandatory class 
(all plaintiffs with punitive damage claims were joined in the class) is permissible under 
maritime law.  The total award amounts to roughly $15,500 in compensatory damages and 
$75,000 in punitive damages per class member.  Accordingly, the specific question before the 
Court is whether the award of punitive damages averaging about $75,000 per class member is 
permissible under maritime law. 

 
At oral argument, the Court appeared to focus on two issues: (1) whether Exxon could be 

held liable for punitive damages based on the reckless acts of its ship captain, Captain Joseph 
Hazelwood, and (2) if punitive damages are permissible, whether the Court in its role as maker 
of the common law with respect to maritime law should impose a bright-line limit to those 
punitive damages, likely expressed as a ratio of compensatory damages. 
  

To answer the first question, one key issue is whether the law should treat maritime 
operations of a business differently than it would treat their land-based operations.  In 
considering this issue, it appears that if the same facts were found in a case involving an Exxon 
refinery plant manager—that is, if the manager was a known alcoholic who, as a result of his 
inebriation, recklessly caused a catastrophic event like that of the EXXON VALDEZ oil spill—
every jurisdiction in the United States would allow Exxon to be held liable for both 
compensatory and punitive damages.  The reason for this rule, of course, is to ensure that 
businesses hire and supervise their high-level managerial agents with care.  At its most basic, 
then, the Court must determine if the result should be any different when the managerial agent is 
the captain of a supertanker rather than a plant manager. 

 
With respect to the first issue, the argument seemed to focus on two areas.   First, the 

Court asked several questions about exactly how high-level a manager would need to be to 
trigger punitive damages liability based on her recklessness alone.  Second, several questions 
were asked about policymaking and how compliance or non-compliance with company policy 
might affect that liability.  Cf. Kolstad v. American Dental Ass’n, 527 U.S. 526 (1999) (because 
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of the “unique” nature of Title VII, the Court permitted company to defend against punitive 
damages by pointing to policies that require compliance with that statute.)   

Perhaps the most interesting exchange was when Justice Breyer pressed Jeffrey Fisher, 
Counsel for Respondents, on whether federal law, not just state law, has evolved since the Court 
held in Lake Shore & M.S. Ry. v. Prentice, 147 U.S. 101 (1893), that a railroad could be exposed 
to punitive damages for the actions of its president, vice president, or general manager but not for 
the wrongdoing a train conductor or other “subordinate agent.”  Citing his own opinions on stare 

decisis, Justice Breyer suggested that even if Lake Shore favored Exxon, it would not have 
precedential force if it had been undercut by subsequent federal decisions.  In response to this 
question, Mr. Fisher cited, among other things, a Supreme Court decision from 1982 allowing 
treble damages in antitrust cases based on the acts of any corporate agent (a much broader rule 
than the “managerial agent” rule the plaintiffs advocate), as well as a few federal cases involving 
federal statutory regimes such as RICO and the False Claims Act.  Mr. Fisher did not include in 
that list another case cited in his brief, New York Cent. & Hudson River R.R. v. United States, 

212 U.S. 481 (1909), which established the rule—still in force today—allowing federal criminal 
liability for the actions of any corporate agent, an important change from the rule that Lake Shore 

relied upon in refusing to allow punishment of the railroad for the acts of a mere subordinate 
agent.   

 
In the end, it appeared that several members of the Court might agree that Exxon could 

be held liable for punitive damages based on the reckless acts of its supertanker captain. 
 
If the Court decides that punitive damages may be awarded in this case, the next question 

is whether the particular award in this case is permissible.  Exxon had asked the Court to 
consider imposing bright-line limits on such punitive damage awards and had offered several 
factors to consider in that endeavor.  The respondents, on the other hand, had insisted that there 
was no need for such bright-line tests and that the extensive jury instructions given during the 
punitive damages phase of the trial, Phase III, provided adequate guidance for the jury’s 
decision.  The Court, however, seemed to focus solely on the question of the ratio of 
compensatory damages to punitive damages.  In a revealing exchange later in the argument, 
Justice Souter asked whether a specific ratio of two-to-one would be appropriate to adopt.  
Justice Kennedy followed this by suggesting that the general criminal statute might serve as 
guidance.  Specifically, the statute Justice Kennedy referred to, 18 U.S.C. § 3571(d), provides 
that “[i]f any person derives pecuniary gain from the offense, or if the offense results in 
pecuniary loss to a person other than the defendant, the defendant may be fined not more than the 
greater of twice the gross gain or twice the gross loss, unless imposition of a fine under this 
subsection would unduly complicate or prolong the sentencing process.”   

What is most interesting about this line of questioning is that in its Due Process punitive 
damage cases, the Court has hinted that a lower single-digit ratio might be an appropriate limit.  
For example, in State Farm v. Campbell, 538 U.S. 408, 425 (2003), the Court noted that BMW of 

North America, Inc. v. Gore, 517 U.S. 559, 581 & n.33 (1996), explained that there was “a long 
legislative history, dating back over 700 years and going forward to today, providing for 
sanctions of double, treble, or quadruple damages to deter and punish.”  In fact, the federal 
statutes cited in BMW v. Gore—“antitrust laws, see § 4 of the Clayton Act, 38 Stat. 731, as 
amended, 15 U.S.C. § 15, and the Racketeer Influenced and Corrupt Organizations Act, see 18 
U.S.C. § 1964, and certain breaches of the trademark laws, see § 35 of the Trademark Act of 
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1946, 60 Stat. 439, as amended, 15 U.S.C. § 1117, and the patent laws, see 66 Stat. 813, 35 
U.S.C. § 284”—all embrace treble damages as their outer limit.  Given these citations—which 
surely do not represent the universe of punitive damages provisions in federal statutes since the 
majority of those statutes set no ratio at all—Justice Souter’s question does not appear to be as 
surprising as many suggested it was.  

What is surprising and still unexplained is why the Court would consider a bright-line 
ratio in this instance.  There is no case in which any court has decided as matter of common law 
to adopt such a ratio.  Instead, when bright-line limits are adopted, they are always adopted by 
legislatures.  Congress in fact has adopted such a limit in the maritime context—limiting a 
shipowner’s liability to the value of the value of its interest in its vessel and cargo if the vessel 
causes damage “without the owner’s privity or knowledge”—in the Limitation of Shipowners’ 
Liability Act.  (That Act was not applicable in this case.) 

It remains to be seen if the Court will adopt a ratio but if it is tempted to do so, it will 
have some complicated twists to work out beyond selecting a particular ratio.   

First, there is the question of what figure the Court would use as the base for any ratio.  
The Court would need to decide whether to use the $504 million that Exxon has paid the 
plaintiffs in compensation or whether it might include, as the term “gross loss” in the statute 
Justice Kennedy cited seems to require, all the harm from the EXXON VALDEZ spill, including 
what the district court called the “incalculable” amounts of thus-far-uncompensated economic 
and noneconomic harm to the plaintiff class.  If the Court took the latter path, it could still lead to 
affirmance—at least according to one amicus brief from sociologists and law-and-economic 
experts that attempts to assign rough figures to these harms—even if the Court adopted 
something like a two-to-one ratio limit. There was no discussion on this point at argument, 
however, so we are left to wonder what the Court might do.   

Second, the Court would also need to address some of the more complicated questions 
that legislatures have puzzled through when adopting such limits.  Mr. Fisher suggested at 
argument that several states’ limits on punitive damages do not apply if the punitive damage 
award is under $100,000 per plaintiff.  Because the punitive award here averages $75,000 per 
class member, the Court would need to consider whether it ought to adopt a threshold before any 
particular limiting ratio would be triggered.  Illustrating the difficulty of this determination, this 
line of discussion later prompted Justice Breyer to say: “That exhibits the difficulty for me of 
trying to figure out how to do this.” 

Finally, it seems that the second question presented, whether the Clean Water Act 
preempts the punitive damages awarded here, will receive little attention from the Court.  Justice 
Ginsburg noted very early in the argument that the case was a very complex one and that Exxon 
had waited more than a year after the jury verdict to make the argument.   She then pushed 
Walter Dellinger, Counsel for Petitioners, to provide the Federal Rule that authorized Exxon’s 
late motion.  Given this exchange and the little attention the issue seemed to receive at argument, 
it may be that the Court will simply say that the district court was within its discretion to deny 
Exxon’s motion as untimely and therefore avoid addressing the substantive issue. 


