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ABSTRACT This discussion considers assumptions about judges and judging and suggests
that despite what is sometimes perceived as increasing diversity on the bench and in the legal
profession, outsider decision makers’ membership of the jurisprudential community is still
marked by ‘otherness’. The argument draws upon my ongoing interest in the law’s concern
with the concepts of ‘objectivity’, ‘neutrality’ and ‘perspective’. I argue that the legal
system is inherently suspicious of ‘otherness’ and most specifically so when ‘others’ occupy
positions of ‘judgement’. The consequence is to render decisions made by ‘otherised’ judges
liable to attack for bias in a way that decisions made by insiders simply are not. The
argument is illustrated by a review of a number of challenges made on the ground of ‘bias’
or recusal motions to judges whose failure to match the white Anglo hetero-normative
standard of ‘the judge’ is seen as a limit on their ability to be ‘impartial’. The examples
used range across many jurisdictions, from Australia, Canada, the US and a challenge to
the impartiality of a decision of the International Criminal Tribunal for the former
Yugoslavia (ICTY).

The project I discuss in this paper is an ongoing project that I return to from time to
time: I feel that I can never consider it more than a work in progress as I keep finding
new examples. It concerns an overarching theme in feminist engagements with law,
and that is, how the concepts of ‘bias’, ‘partiality’ and ‘perspective’ are connected,
via notions of ‘otherness’, to ‘outsider’ judges and other legal decision makers.1
This particular incarnation of the ongoing project started life in 2002 as a critical
reflection for a festschrift to mark the retirement of Justice Claire L’Heureux-Dubé
from the Supreme Court of Canada,2 on which she had served for 15 years,
a period in which that court developed an equality jurisprudence that is widely
considered the most sophisticated in the world.
The argument I make is that the legal system is inherently suspicious of ‘otherness’
and most specifically so when ‘others’ occupy positions of ‘judgment’. The
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consequence is to render decisions made by judges seen as ‘other’ liable to attack for
bias in a way that decisions made by insiders are not. By other, here I mean people
who are other than white, male, able bodied, heterosexual etc. To put it another way,
there is simply no corresponding assumption—indeed, it would probably be considered
absurd in legal circles to assume—that white male decision-makers will be ‘blinded’ by
their race or their gender. Nor does it ever seem to be assumed that white people are not
in a position to fairly impose judgment on non-white people.3 Whiteness or maleness
are not viewed as impediments to impartiality precisely because they are not recognised
as positions as all, but the treatment of decision-makers who are racialised as ‘other’ (of
whom, of course, we have very few in Australia), or the response to decisions that make
explicit reference to gender, race or unequal race relations (at least if made by ‘others’),
reveals a very different set of assumptions. It is in this context that we see the term ‘bias’
invoked in challenges (often by way of recusal, or judicial review applications) to the
decision making authority of that person.
It is now more than ten years since the decision of the Supreme Court of Canada
in RDS v R,4 and it is with that case that I will start this discussion. The lead judgment
was written by Justices Claire L’Heureux-Dubé and Beverly McLachlin (now
McLachlin CJ).5 However, lest the focus on this case suggest that this is a peculiarly
Canadian phenomenon, I will refer to some other cases, including one from the international law arena,6 and another from the United States.7 In earlier work8 I have also
discussed a number of analogous Australian cases. I will conclude with some preliminary questions about how (if at all) we might begin to think about moving away from
this devaluing of legal system outsiders into a more genuinely diverse way of engaging
with law and legal problems.

R v. RDS9
The facts of the case are fairly straightforward and involved events in what is effectively a children’s court. Judge Corinne Sparks, a provincial court trial judge in
Nova Scotia (and at that time, the only African-Canadian woman judge in the province—note the use of adjectives to qualify the word ‘judge’), was hearing the case
of a 15-year-old black youth who was alleged to have interfered with the arrest of
another youth.10 He was charged with unlawfully assaulting a police officer and resisting arrest. While delivering an oral judgment (as is customary in the lower courts)
dismissing the case against him,11 having found that the prosecution had not
proved its case beyond reasonable doubt, the judge said:
I am not saying that the Constable has misled the Court although police
officers have been known to do that in the past. And I am not saying that
the officer overreacted, but certainly police officers do overreact, particularly
when they are dealing with non-white groups . . . I believe that probably the
situation in this particular case is the case of a young police officer who overreacted. And I do accept the evidence of [RDS] that he was told to shut up
or he would be under arrest. It seems to be in keeping with the prevalent
attitude of the day.12
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The prosecution successfully argued in the Nova Scotia Supreme Court that
these comments gave rise to a reasonable apprehension of bias,13 a decision confirmed
by a majority of the Nova Scotia Court of Appeal.14 The Supreme Court of Canada
overturned this decision,15 though not exactly overwhelmingly. The actual decision
was 6:3; but the six was really four and two. L’Heureux Dubé and McLachlin JJ
wrote the lead judgment, with which two other judges concurred. Another two
judges agreed that the decision should be reversed, but clearly felt that while the
judge had not actually crossed it she had, as it were, come ‘very close to the line’.16
In dissent, three other judges would have affirmed the decision, that is, maintained
the finding that the decision was tainted by the judge’s bias.17
The court was assisted by two separate interventions, the first a joint intervention
by the Women’s Legal Education and Action Fund (known as LEAF) and the
National Organization of Immigrant and Visible Minority Women of Canada; and
the second by the African-Canadian Legal Clinic, the Afro-Canadian Caucus of
Nova Scotia and the Congress of Black Women of Canada. I mention this, particularly
the first joint intervention, because the collaboration between the LEAF women and
the Visible Minority Women was itself quite significant in Canada. It followed a considerable period of introspection and reflection (not to mention conflict and controversy) about LEAF and about which ‘women’ it purported to speak for when it
intervened in Supreme Court litigation on behalf of women.18
The dissenting judges19 took a fairly standard formal equality approach, and
what is of particular interest is the way in which they drew strategically upon some
of the discourses of stereotyping for rhetorical purposes:
It would be stereotypical reasoning to conclude that, since society is racist,
and, in effect, tells minorities to ‘shut up’, we should infer that this police
officer told this appellant minority youth to ‘shut up’. This reasoning is
flawed.20
...
Canadian courts have, in recent years, criticized the stereotyping of people
into what is said to be predictable behaviour patterns. If a judge in a
sexual assault case instructed the jury or him- or herself that because the
complainant was a prostitute he or she probably consented, or that prostitutes are likely to lie about such things as sexual assault, that decision
would be reversed.21
By contrast, in their joint judgment, Justices L’Heureux-Dubé and McLachlin stated:
In our view, the test for reasonable apprehension of bias established in the
jurisprudence is reflective of the reality that while judges can never be
neutral, in the sense of purely objective, they can and must strive for impartiality. It therefore recognizes as inevitable and appropriate that the differing
experiences of judges assist them in their decision-making process and will
be reflected in their judgments, so long as those experiences are relevant
to the cases, are not based on inappropriate stereotypes, and do not
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prevent a fair and just determination of the cases based on the facts in
evidence.22
They drew heavily on Benjamin Cardozo’s, The Nature of the Judicial Process23 . . .
“where he affirmed the importance of impartiality, while at the same time recognizing
the fallacy of judicial neutrality”:24

Downloaded By: [University of Sydney] At: 07:46 27 January 2009

. . . Cardozo recognized that objectivity was an impossibility because judges,
like all other humans, operate from their own perspectives. As the Canadian
Judicial Council noted in Commentaries on Judicial Conduct (1991), at
p. 12, “[t]here is no human being who is not the product of every social
experience, every process of education, and every human contact”. What
is possible and desirable, they note, is impartiality:
True impartiality does not require that the judge have no sympathies or
opinions; it requires that the judge nevertheless be free to entertain and
act upon different points of view with an open mind.25
In a comment on some analogous issues, Martha Minow described the same
phenomenon in a different, but perhaps equally apposite, manner: she described
the ability to approach things with an open mind, as “the ability to be surprised”.26
Returning to RDS, McLachlin and L’Heureux-Dubé went on to say that
[J]udges in a bilingual, multiracial and multicultural society will undoubtedly approach the task of judging from their varied perspectives. They will
certainly have been shaped by, and have gained insight from, their different
experiences, and cannot be expected to divorce themselves from these
experiences on the occasion of their appointment to the bench.27
In their view, this was essential, among other reasons, to ensure diversity on the bench:
The reasonable person [central to ‘bias’ doctrine] . . . is an informed and rightminded member of the community, a community which, in Canada,
supports the fundamental principles entrenched in the Constitution by the
Canadian Charter of Rights and Freedoms. Those fundamental principles
include the principles of equality set out in s. 15 of the Charter . . . The
reasonable person must be taken to be aware of the history of discrimination
faced by disadvantaged groups in Canadian society protected by the
Charter’s equality provisions. These are matters of which judicial notice
may be taken.28
And in support of this, they referred to judgments from Provincial Courts of Appeal,
both in Ontario and in Nova Scotia, where those courts had made comments
acknowledging the widespread existence of racism.29
Not only was their reasonable person aware of disadvantage, but also, they
pointed out, as a member of the local Nova Scotia community, someone who was
aware of such issues as the extensive history of
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. . . widespread and systemic discrimination against black and aboriginal
people, and high profile clashes between the police and the visible minority
population over policing issues. . . . In Nova Scotia (Minister of Community
Services) v. SMS (1992), 110 N.S.R. (2d) 91 (Fam. Ct.), it was stated at
p. 108:
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[Racism] is a pernicious reality. The issue of racism existing in Nova
Scotia has been well documented in the Marshall Inquiry Report (sub.
nom. Royal Commission on the Donald Marshall, Jr, Prosecution). A person
would have to be stupid, complacent or ignorant not to acknowledge its presence, not only individually, but also systemically and institutionally.
So in summary then, the majority judgment acknowledges the context and says it
is necessary to put the case into that context (including what is widely known about
the existence and impact of racism in Nova Scotia) in order to be impartial (though
‘neutrality’ is impossible). The dissent, by contrast, uses ‘formal equality’ discourse
to insist that even the mention of race/colour is a form of impermissible stereotyping:
‘[a]ll witnesses must be placed on equal footing before the court’.30 So in that
construction, the aggrieved person is of course the white police officer who is the
victim of inappropriate stereotyping, while the history of racism in the province,
including its acknowledgment by other courts and by royal commissions etc.,
is considered strictly irrelevant as evidence in this case.
In the article I wrote for the Justice L’Heureux-Dubé festschrift,31 I discussed a
debate that that judgment had provoked in Australia, which resulted in two published
papers by judges.32 For the purposes of this article, I take just one comment from that
debate, coming from Justice Mason, President of the New South Wales Court of
Appeal, in a very thoughtful article responding to the other judge’s article and use
it as a springboard for the remaining part of my discussion. Justice Mason discussed
his judicial colleague’s critique of the L’Heureux-Dubé/McLachlin judgment in RDS,
and also of an extra judicial comment made by Justice L’Heureux-Dubé, and
commented as follows:
Judges should not aspire to neutrality. When Judges have the opportunity to
recognise inequalities in society, and then to make those inequalities legally
relevant to the disputes before them in order to achieve a just result, then
they should do so.33
Justice Mason said:
If, in a judgment, a hypothetical female Aboriginal magistrate gives effect to
her attitudes about police behaviour or systemic violence to women, we tend
to sit up and take notice. The media will usually ensure publicity and there
will be no lack of critical commentators. Similarly, a hypothetical white male
judge who betrays a now controversial attitude about female sexual complainants can expect to be taken to task by a different section of the public.34
He pointed out: “the same forces are at work in each situation (regardless of our
approval or disapproval of the suppositions revealed in the remarks of the two
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hypothetical judicial officers)”.35 This idea—that expressing a point of view (any point
of view) that engages with issues of equality, whether for or against equality values, is
inherently problematic—is central to my concern about the impact of otherness on the
way judges are perceived. In a forum in the Canadian Journal of Women and the Law
about the RDS case, Canadian Professor Constance Backhouse, calls this idea—
that acknowledging and drawing attention to pervasive racism, or to the systemic disadvantages experienced by women, is the same as, or equivalent to (and equally
impermissible for judges as) exhibiting sexism or racism—the “peas in a pod”
approach.36
Of course, another remarkable thing about this comment is that it assumes that
the notion that police treat indigenous or racialised people badly, or that there is systemic violence against women, is ‘an opinion’ or ‘point of view’ and, moreover, an
opinion or point of view on a par with the belief that women lie about rape. But unfortunately, the first ‘set of ideas’ is concerned with a real social problem that flows from
disadvantage and inequality; the second is simply the perpetuation of long held myths
and stereotypes.
Another interesting thing about the judgments in the Nova Scotia Supreme
Court, the Court of Appeal and even in the Supreme Court of Canada decision is
the almost complete absence of discussion of the racial dynamics of the courtroom
on that day.37 Some of the secondary discussions tell us that most of the personnel
in the court room that day were African-Canadian and this had an impact on the perception of the prosecutor on the day of the trial.38 Backhouse has suggested that this
erasure of racial identity makes it easier to slip into this ‘peas in a pod’ approach, that
is, to treat a bias complaint about racism as the same thing as a bias complaint about
anti-racism. And the same applies to gender:39
This is a false parallelism, unless one assumes that we inhabit a world that is
scrupulously egalitarian. If our society did treat all races and genders equally,
then it would be manifestly unfair for judges and adjudicators to take either
race or gender into account. However, . . . [w]e live in a society in which there
is a great deal of documented evidence to suggest that, at least systemically,
whites continue to hold a position of dominance over people of colour, and
men continue to hold a position of dominance over women. When judges are
perceived to possess perspectives that support and reinforce these imbalances, you have a problem. When judges are perceived to possess perspectives that consider such imbalances to be improper and needing alteration,
you have something quite different.40
To illustrate her point Backhouse refers to a number of government sponsored
inquiries, Royal Commission reports and the like, into either racism or sexism in
parts of the Canadian justice system including, of course, the Royal Commission
on the Donald Marshall Jr prosecution in Nova Scotia which was referred to in the
judgment of the Supreme Court in RDS. While perhaps not as numerous, there are
many counterparts to these in Australia,41 and in the US perhaps the best known
examples are the taskforces on gender bias or racial bias or both in the justice
system.42
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Surely if racism and anti-racism, sexism and anti-sexism, were equally bad and
equivalent as social problems, we would have a shelf full of reports and inquiries
into anti-racism, and into the problematic nature of equality-seeking activities more
broadly. In fact, not only are there no such reports, but as Backhouse points out
only too clearly, a contemporaneous development with the documenting of the disadvantage of some groups within the justice system is the tendency to challenge those
small numbers of ‘outsider’ decision makers (such as Judge Sparks) who have been
appointed to the judiciary on the grounds of ‘bias’.43 There are many such challenges,
including one to Backhouse herself in her role as a human rights adjudicator.44
This issue—the use of challenges/recusal motions against outsider decision
makers on the grounds of bias—is the one that I keep returning to as part of my interest in the marginalisation of women and other outsiders. And it is not a new issue.
Derrick Bell has pointed out the unselfconscious way in which challenges have been
made to racialised judges about the perceived difficulty of their being impartial in
race discrimination cases.45 He argues that in the US context: “Black judges
hearing racial cases are eyed suspiciously and sometimes asked to recuse themselves
in favour of a white judge—without those making the request even being aware of
the paradox in their motions”.46 Similarly, the late Justice Leon Higginbotham
once remarked when asked to recuse himself from a race discrimination case,
“[B]lack lawyers have litigated in the federal courts almost exclusively before white
judges, yet they have not urged that white judges should be disqualified on matters
of race relations”.47 And Judge Constance Baker Motley, an ‘African-American
woman judge’: notice how many adjectives I have to use? was asked to recuse
herself and commented
If background or sex or race of each judge were, by definition, sufficient
grounds for removal, no judge . . . could hear this case or many others by
virtue of the fact that all of them were attorneys, of a sex, often with distinguished lawfirm or public service backgrounds.48
Of course, the very use of these adjectives of colour or gender or sexuality is a
marker of otherness: we don’t often refer to white male judges, but a woman judge,
or a racialised judge or a gay judge is frequently marked by the use of an adjective
as ‘other’.49 Some years ago, a national Australian newspaper reported a successful
application for special leave to appeal to the High Court of Australia by an applicant
for refugee status claiming that his sexuality was the cause of persecution, under the
headline “Kirby grants gays a hearing”.50 I am still waiting to see a headline that says
“White male heterosexual judge grants convicted rapist a hearing”.
Lest you think that the cases I refer to, particularly the US cases from the 1970s,
are old, and such things would not happen now, there are more recent examples. In a
fascinating discussion of the Bush v. Gore litigation following the 2000 US election,
Professor Sherilyn Ifill draws our attention to the fact that, for all the unorthodox
behaviour of judges who played some role in that saga, right up to and including
members of the Supreme Court, the only actual formal challenge on the ground of
bias was against an African-American woman judge in one of the lower court hearings
in Florida.51 Ifill’s discussion also draws our attention to the issue of recusal
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challenges against African-American judges, in the context of a judiciary that remains
characterised by its lack of diversity.52
Also in the United States, in 2005, a department store facing a class action for
racially profiling customers as potential shoplifters applied to have the judge
recused from hearing the case.53 The judge was not only an African-American
woman, but she had been stopped by the police while driving a Jaguar and had
appeared on television to discuss this incident. The defendant argued that this, combined with their perception that her decisions on preliminary matters were antithetical
to them, demonstrated her inability to be impartial. That application was dismissed
(as are most such applications) but their very existence is enough to indicate that
the targets of such challenges are being marked for otherness. Indeed, the challenges
serve a kind of disciplinary constraining function, and remind those whose racial or
gender identities are indicated by adjectives where their white counterparts are not
so described, of the tenuousness of their hold on their position. Can we think of an
equivalent in a world where white male judges are not the subject of police harassment, or are not stopped when driving smart cars?
The final example I raise comes from the international law arena. The response to
this ‘bias’ challenge may give us some cautious optimism that there are alternatives to
the ‘peas in a pod’ approach.
In 1998 in the ICTY, a man called Anto Furundzija was convicted of several acts
of torture, including, among other things, rape.54 He appealed this conviction and
among the grounds he raised in his appeal was the fact that the presiding judge,
Judge Mumba, had, before her appointment to the ICTY, been a member (as a representative of her government, Zambia), on the UN Commission on the Status of
Women.55 One of the things that the Commission worked on was the issue of rape
in war.
Furundzija argued that for this reason, Judge Mumba should have been disqualified from hearing his case. He argued that “an appearance was created that she had
sat in judgment in a case that could advance and in fact did advance a legal and political agenda which she helped to create while a member of the UNCSW”.56 Of
course, he did not argue that she was actually biased, but rather, that her involvement
would cause a reasonable person to have an apprehension about her impartiality.
The appeals chamber rejected this ground and made a number of comments that
are of particular interest to these concerns. First, they pointed out that Judge
Mumba’s involvement was as a representative of her country, rather than as an individual advocate;57 but more interesting for our purposes is their view on the actual
issues involved. The chamber said:
Secondly, even if it were established that Judge Mumba expressly shared the
goals and objectives of the UNCSW and the Platform for Action, in promoting and protecting the human rights of women, that inclination, being of a
general nature, is distinguishable from an inclination to implement those
goals and objectives as a Judge in a particular case. It follows that she
could still sit on a case and impartially decide upon issues affecting
women.58
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After pointing out that the UNCSW’s objectives “merely reflected the objectives
of the United Nations”, the appeals chamber could find “no reason why the fact that
Judge Mumba may have shared these objectives should constitute a circumstance
which would lead a reasonable and informed observer to reasonably apprehend
bias”.59 They continued:
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To endorse the view that rape as a crime is abhorrent and that those responsible for it should be prosecuted within the constraints of the law cannot in
itself constitute grounds for disqualification.
The appeals court also referred to, among other authorities, the decision in R v. RDS
and echoed the sentiment of Justices L’Heureux Dubé and McLachlin by commenting: “Absolute neutrality on the part of a judicial officer can hardly if ever be
achieved”.60
Finally, the Appeals Chamber addressed the argument that had been made
against Judge Mumba based upon her prior membership of the UNCSW. They
drew attention to Article 13(1) of the Court’s Statute, which provided that “[i]n
the overall composition of the Chambers due account shall be taken of the experience
of the judges in criminal law, international law, including international humanitarian
law and human rights law”, and discussed the extent to which her previous role with
the UNCSW and her broader general experience would be relevant to the statutory
qualifications. As they noted:
The possession of this experience is a statutory requirement for Judges to be
elected to this Tribunal. It would be an odd result if the operation of an eligibility requirement were to lead to an inference of bias. Therefore, Article
13(1) should be read to exclude from the category of matters or activities
which could indicate bias, experience in the specific areas identified.
In other words, the possession of experience in any of those areas by a
Judge cannot, in the absence of the clearest contrary evidence, constitute
evidence of bias or partiality.61
So what are we to make of these cases? How do we properly acknowledge the very
real dynamics of racial or gender hierarchy in legal decision making? The minority dissenting judgment in RDS, or indeed the Australian judge’s comments that I highlighted, would suggest that any recognition of racial difference is discriminatory
and impermissible, and, likewise, to paraphrase the way this was dealt with in
Furundzija, any acknowledgement of the gender-specific nature of a particular
form of harm, such as rape in war, would give rise to a perception of bias. This presupposes that all references to race or gender hierarchy are racist or sexist and leaves
no room for legal decision-making which seeks to recognise that racialisation and
gender hierarchy impact upon people unequally and can negatively affect how
people are treated and how their legal rights are infringed or upheld.
So my purpose in doing this work is to try to start a conversation about how we
might try to identify when it is appropriate to explicitly take race or ethnic origin,
gender, or sexuality into account and how, if at all, we might start to develop a
language and a methodology for doing so effectively. As a start, we need to understand
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that attention to race or gender or sexuality may well be essential to understanding the
context in which a legal dispute arises, rather than assuming that any such reference is
impermissible. But to do that effectively, we need to draw a distinction between negatively stereotyping on the one hand, and constructively recognising differences and
disadvantage in a way that is sensitive to discrimination and inequality, on the
other. We also need to work very hard at unpacking what lies behind law’s use of
notions of ‘common sense’ which, of course, accords with dominant euro-centric
and patriarchal views. By means of the processes of naturalisation and rendering
whiteness and maleness and other sorts of privilege and entitlement invisible,
common sense notions have for too long been insulated from criticism or critical
evaluation. By contrast, outsider perspectives are treated as specialised, emotionally-based, agenda-driven and political. It seems to me that our project is to try to
redraw those boundaries between the natural or the ‘neutral’ and the ‘other’.
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