
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF IOWA 

 
UNITED STATES OF AMERICA, )  

 ) CRIMINAL NO. 4:07-cr-077 
Plaintiff, )  

 )  
vs. )  
 ) MOTION TO DISMISS 
MATTHEW WILLIAM MCCOY, ) (REQUEST FOR HEARING) 
 )  

Defendant. )  

 
 The Defendant, Matthew William McCoy, by and through his attorneys, 

moves pursuant to the Federal Rules of Criminal Procedure and the Due Process 

Clause of the 5th Amendment, the Grand Jury Clause of the 5th Amendment and Right 

to Counsel and Confrontation Clause of the Sixth Amendment and Federal Rules of 

Criminal Procedure 6(e)(2)(E)(ii) and 12(b)(A & B), to dismiss Count 1 of the 

Indictment and in support thereof states: 

1. The Courts have long recognized that indictments may be dismissed in 

the case of flagrant abuses by the prosecution in order to protect judicial 

integrity and deter prosecutorial misconduct.  United States v. Carrasco, 

786 F.2d 1452, 1455 (9th Cir. 1986), citing United States v. Kennedy, 

564 F.2d 1329, 1338 (9th Cir. 1984).  This notion of protecting judicial 

integrity in the face of prosecutorial misconduct harkens back to Justice 

Sutherland’s cautionary words in 1935:  [t]he United States Attorney is 

the representative not of an ordinary party … whose interest, therefore 

… is not that it shall win a case, but that justice be done.  Berger v. 

United States, 295 U.S. 78, 88 (1935).  This sentiment is steeped in the 
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very fundamental rights underlying our legal system.  As Judge Aldisert 

observed in United States v. Jannotti, 673 F.2d 578 (3rd Cir. 1982), 

“[t]here is no more cruel tyranny than that which is expressed under 

cover of the law, and with the colors of justice.”  Id. at 614 (quoting 

Montesquieu, De l’Espirit des Lois). 

2. Sadly, these instructions regarding prosecutorial ethics, the mandates of 

Rules 32:3.3 (Candor toward the tribunal), 32:3.4 (Fairness to opposing 

party and counsel) and 32:3.8 (Special responsibilities of a prosecutor) 

of the Iowa Rules of Professional Conduct, and the constitutional 

commands of Brady v. Maryland, have not been heeded by 

representatives of the United States Attorney’s Office for the Southern 

District of Iowa.  As will be outlined in greater detail in this motion, the 

government has withheld exculpatory evidence, has provided 

deliberately false and misleading answers to discovery, has made false 

and misleading representations to the Court, has manipulated the Grand 

Jury process and stood silent in the face of testimony that the AUSA 

knew constituted perjury and did nothing to correct the record.  In 

isolation, any one of these outrageous acts would warrant dismissal.  

Collectively, these actions mandate dismissal and additional sanctions to 

curb blatant prosecutorial abuse. 
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The Government Failed to Produce Requested Evidence and Made False 
Statements to the Court and Counsel 

 
3. The genesis of this Motion became clear shortly after additional records 

were produced to the Defense on October 9, 2007 by AUSA Lester 

Paff.  The contents of that production revealed prosecutorial abuses by 

AUSA Mary Luxa and AUSA Andy Kahl, each of whom have 

previously left the case. 

4. On April 13, 2007, a Discovery Agreement was filed in this case 

(Docket #13) in which the government agreed, among other things, to 

disclose voluntarily “exculpatory materials under Brady v. Maryland”. 

5. Nearly six months later, the documents produced by replacement 

prosecutor AUSA Lester A. Paff reveal that the government’s former 

prosecutor, AUSA Mary Luxa, deliberately transmitted by mail and 

facsimile false information in response to the Defense’s request for 

discoverable information under Brady v. Maryland, 383 U.S. 83 (1963). 

 In May of 2007, Defense counsel, F. Montgomery Brown, requested 

the following: 

The disclosure of any financial inducements, 
financial remuneration, financial assistance,  or 
offers or promises of same to Thomas Vasquez in 
exchange or in consideration of his cooperation 
pre/post-indictment in the above-entitled matter.  
See letter of May 16, 2007 attached hereto as 
Exhibit 1. 
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 6. In response, AUSA Luxa indicated as follows: 

There have been no financial inducements, financial remuneration, 
financial assistance, or offers or promises of same to Mr. Vasquez in 
exchange or in consideration of his cooperation pre/post-indictment in 
the above-entitled matter.  See Luxa letter of June 4, 2007 attached 
hereto as Exhibit 2. 

 
 7. Similarly, AUSA Luxa has previously represented to this Court 

during a hearing held on June 5, 2007 the following: 

Ms. Luxa:  … And I would just ask that the Court deny the motion for 
bill of particulars.  In the case that we cite it makes it very clear that 
when you have a very specific indictment, as in this case, and you 
have full discovery, as in this case, then the defendant has all of the 
facts.  And it is not the purpose, then, of a bill of particulars to require 
the Government to set forth its legal theories, or to set for its method 
of proof.  Transcript page 8, lines 3-10. 
 
 
The Court:  Is discovery complete or still in process? 
 
Ms. Luxa:  No, it’s been complete for some time, from our end.  I 
haven’t received any reciprocal discovery.  Transcript page 10, lines 
22-24. 

 
8. All of those representations were patently false and were not only 

contrary to the terms and spirit of the Discovery Agreement but 

violated Defendant’s due process rights under Brady v. Maryland.  

The October 9, 2007 production makes it clear that Thomas Vasquez 

has been on the FBI’s payroll for services rendered from December 6, 

2005 which was the very beginning of the FBI’s investigation of the 
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spurious allegations made by Mr. Vasquez1.  On at least five separate 

occasions from January 31, 2006 through June 2006, the FBI sought 

and obtained AUSA Luxa’s “concurrence” in the payment of funds 

totaling $2,265 to Vasquez. See FBI payment requests attached as 

Exhibit 32.  Records of these payments were not produced until 

October 9, 2007 on the proverbial eve of trial.  Moreover, AUSA 

Luxa specifically denied that Vasquez was being paid for his services 

and cooperation in trying (to no avail) to get the Defendant to 

implicate himself in some wrongdoing. 

The Government Submitted False Testimony to Obtain a Grand Jury 
Indictment 

 
9. The government’s deliberate misrepresentation in the June 2007 letter 

and in AUSA Luxa’s June 2007 statements to the Court are simply the 

surface of a prosecution tainted with a degree of prosecutorial abuse 

that is unprecedented in the memory of any of the counsel for the 

Defense. 

10. Grand Jury testimony that was produced as part of the October 9, 

2007 production has made it clear that in addition to the deception 

regarding the payment to Vasquez, AUSAs Luxa and Kahl and the 

                                      
1   It is interesting to note that the FBI 302 from December 5th, 2005 which has been previously submitted 

under seal, fails to make any mention of the FBI’s agreement to pay Vasquez for his time in the 
investigation.  It would seem that the government’s intent to mislead and hide evidence harkens back to 
the very inception of this case. 

2   It is noteworthy that the amount the government has presently acknowledged as having been paid to 
Vasquez to date exceeds the total amount of compensation paid to the Defendant. 
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rest of the government’s prosecution team manipulated the Grand Jury 

process in the hopes of obtaining an unwarranted indictment and 

either suborned perjury or did nothing to correct the record after false 

information was provided to the Grand Jury.  This level of misconduct 

warrants dismissal.  People of the Territory of Guam v. Palomo, 35 

F.3d 368, 371 (9th Cir. 1994)(“dismissal is appropriate only when the 

structural protections of the grand jury have been so compromised as 

to render the proceedings fundamentally unfair.”).   

11. As detailed herein and attachments thereto, the record is replete with 

evidence that violations in the grand jury process “substantially 

influenced the grand jury’s decision to indict or [  ] there is ‘grave 

doubt’ that the decision to indict was free from the substantial 

influence of such violations.”  Bank of Nova Scotia v. United States, 

487 U.S. 250, 256, 108 S.Ct. 2369, 2374 (1988). 

12. From the documents produced to date, it is clear that the government 

provided the Grand Jury with false testimony and parceled through 

twelve hours of recorded conversations to select out small sections to 

paint the Defendant in a negative light and intentionally excluded 

exculpatory statements.  The government’s efforts in this regard 

appear part of a broader pattern and practice as they are the same type 

of slanted and deceptive representations that were made in the 
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government’s Application for Ex Parte Order for Disclosure of 

Returns and Return Information filed on March 6, 2007.  

13. Particularly as detailed in the supporting documentation, the Assistant 

U.S. Attorney’s handling the grand jury deliberately and intentionally 

withheld from the grand jurors the wholly exculpatory statements 

made by Defendant at a meeting on December 21, 2005 between  

Defendant, Reid Schultz and Tom Vasquez.3  In that meeting, 

Defendant specifically told Schultz and Vasquez that “nothing” would 

happen if they did not pay him the fees he considered earned, and that 

he wanted to part ways from business with them.  Furthermore, when 

offered compensation by Schultz, Defendant refused the check made 

payable to his consulting company- TEAM Development.  

14. During the course of their presentation of the case to the grand jury, 

AUSAs Luxa and Kahl elicited numerous false statements from 

Thomas Vasquez, Reid Schultz and FBI special agent Kohler.  A 

partial selection of the false testimony is set forth as a sealed 

attachment to this motion- as “Offer of Proof”.   

                                      
3   United States Attorney Manual section 9-11.000 (stating “In United States v. Williams, 112 S. Ct. 1735 

(1992), the Supreme Court held that the Federal court’s supervisory powers over the grand jury did not 
include the power to make a rule allowing the dismissal of an otherwise valid indictment where the 
prosecutor failed to introduce substantial exculpatory evidence to a grand jury.  It is the policy of the 
Department of Justice, however, that when a prosecutor ducting a grand jury inquiry is personally aware 
of substantial evidence that directly negates the guilt of a subject of the investigation, the prosecutor must 
present or otherwise disclose such evidence to the grand jury before seeking an indictment against such a 
person.  While a failure to follow the Department’s policy should not result in dismissal of an indictment, 
appellate courts may refer violations of the policy to the Office of Professional Responsibility for 
review.”).    
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15. This false testimony bore directly upon the material issues under 

inquiry by the grand jury, including:  a) whether Defendant had 

performed consulting services for Vasquez and Schultz; b) 

Defendant’s willingness to enter into a written contract for consulting 

services; c) the capacity Defendant was acting during the course of his 

dealings with Schultz and Vasquez; d) what occurred at the December 

21, 2005 meeting in which Defendant was offered and refused any 

compensation for his services; and other matters. 

16. The cumulative effect of the abuses by the government in this case 

resulted in an unwarranted indictment and has expressly prejudiced 

Defendant in his preparation for trial.  Defendant’s investigation and 

preparation for trial has been predicated on the government’s 

representation that Vasquez was not being paid for his efforts by the 

FBI.  As a result of the false belief intentionally created by the 

government’s misrepresentation, certain witnesses and trial strategy 

considerations have been pursued while others have not.  Those 

decisions are a fundamental component to trial preparation and, 

hence, core to due process concerns, and must now be revisited on the 

eve of trial.  In addition, in light of the government’s willingness to 

provide false information, withhold discovery, and contaminate the 

Grand Jury process, Defendant legitimately fears that there are other 
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critical areas where the government has failed to provide exculpatory 

evidence or has given false answers.   

17. More specifically, based on comments attributed to Vasquez by third 

parties, Defendant believes that the government has engaged in 

authorized or unauthorized wiretapping of his phones and electronic 

communications. Based on Defendant’s investigation, the Defendant 

believes that such surveillance included phone conversations and e-

mails between the Defendant and his counsel at the time:  Marc 

Beltrame and Jerry Crawford.  The government has denied engaging 

in this behavior to date and, until October 9, 2007, the Defense had no 

reasonable basis to suspect that the government was withholding 

evidence.    

18. Defendant believes that the interception of McCoy communications 

has occurred without judicial authorization and that such interception 

has violated his due process rights to a fair trial, has resulted in 

misconduct before the Grand Jury, and has violated his Fifth and 

Sixth Amendment right to counsel.  Defendant believes that the 

information derived from one or more communications has assisted 

the FBI not only in its initial investigation but also in the 

government’s presentation of the case in the grand jury and its 

preparation for trial. 
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19. In addition, Defendant has, in light of the October 9, 2007 disclosures 

and comments attributed to Vasquez by third parties, reason to believe 

that the government is continuing to pay Thomas Vasquez for his 

assistance and may, in fact, have offered Vasquez some type of 

“success fee” should the government obtain a conviction in this case. 

Although the FBI payment request logs indicate that payments were 

made with the “blanket concurrence” of AUSA Mary Luxa, 

Defendant has reason to believe that payments to a witness in a matter 

such as this would have also required the “concurrence” or at least 

notice to AUSA Luxa’s supervisor (AUSA Kahl) and the U.S. 

Department of Justice’s Public Integrity Section.   

20. As noted at the outset of this Motion to Dismiss, the Courts have long 

recognized that dismissal of an indictment is appropriate in the face of 

outrageous prosecutorial abuses.  This case is ripe with abuse from the 

failure to produce evidence impeaching the credibility of the 

prosecution’s primary witness to manipulating the Grand Jury with a 

horribly slanted presentation permeated through out with false 

testimony.  A dismissal is the only means by which these abuses may 

be curtailed.   
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21. Defendant requests the following: 

a. An evidentiary hearing in which Defendant can present 

evidence including the testimony of various witnesses 

regarding the issues raised herein, including AUSAs Mary 

Luxa and Andy Kahl, the U.S. Department of Justice Public 

Integrity Section representatives involved with this case, FBI 

Agent Kevin Kohler, and Thomas Vasquez; 

b. Disclosure at said hearing of any and all written documents, 

memoranda, letters, and/or emails between the U.S. 

Department of Justice, and U.S. Department of Justice Public 

Integrity Section with the U.S. Attorney’s Office in the 

Southern District of Iowa relating to the investigation and/or 

prosecution of Matthew McCoy, including any pro/con 

documentation summarizing the potential evidence in this case, 

and compensation paid to Thomas Vasquez; and 

c. Disclosure at said hearing of any and all  “teletypes” and 

“status communications” and closing “LHM” from S/A Kohler 

or Des Moines Field Office SAC to “FBIHQ” during the 

period of December 5, 2005 through the present relating to this 

investigation and the payment of monies to Thomas Vasquez.   

 
22. At the conclusion of said hearing, Defendant requests that the Court 

issue an Order dismissing all charges against the Defendant.  In the 

event that the Court does not dismiss this action, Defendant requests, 

in the alternative, the following: 



 

 
 

 12 

a. That a continuance of the trial date be granted; 

b. That a Special Master be appointed to assist the Court in a 

review of all other instances of prosecutorial abuse in this 

matter;  

c. That the Court request that the U.S. Department of Justice 

appoint a Special Prosecutor to investigate the handling of this 

case by the government; 

d. That all current members of the government’s trial team be 

disqualified from representation of the government in this 

matter,  

e. That the Court prepare an instruction to the jury indicating that 

the jury may infer that the wanton misconduct by the 

government in this matter can be inferred as an admission by 

the government that this prosecution was and is politically 

motivated and without merit, and  

f. Defendant’s attorneys’ fees stemming from the preparation and 

pursuit of this Motion. 

 
WHEREFORE, the Defendant respectfully requests that this case be 

dismissed and for such further relief as the Court deems just.   
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Respectfully Submitted by:  /s/ Jerry Crawford, AT0001697 
Jim Quilty, AT0006455 

      CRAWFORD LAW FIRM 
      1701 Ruan Center, 666 Grand Avenue 
      Des Moines, IA  50309 
      515-245-5420 (PHONE) 
      515-245-5421 (FAX) 
      Crawford@crawfordlawfirm.com 
      quilty@crawfordlawfirm.com 
      ATTORNEY FOR THE DEFENDANT 
 
      /s/  F. Montgomery Brown,  AT0001209 
      Paul Scott, AT007098 
      COOK, BROWN & SCOTT, P.L.C. 
      8554 Alice Avenue 
      Clive, Iowa 50325-7112 
      Telephone: (515) 278-6008 
      Facsimile:   (515) 278-6024 
      Hskrfan@cookbrownlaw.com 
      pscott@cookbrownlaw.com 
      ATTORNEY FOR DEFENDANT 
 
 
 
CERTIFICATE OF SERVICE 
 
 I hereby certify that on October 17, 2007, I presented the foregoing to the Clerk 
of Court for filing and uploading into the ECF system, which will send notification of 
such filing to the following: 
 
Lester Paff  
Ann Brickley 
Assistant United States Attorney 
U.S. Courthouse Annex, Suite 286 
110 East Court Avenue 
Des Moines, IA  50309-2053 
 
 


