
IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 
 

UNITED STATES OF AMERICA, ) 
 ) 

v. )        Criminal No. 1:07CR209 (TSE) 
 )   
WILLIAM J. JEFFERSON, )  
 ) 

                 Defendant. ) 

DEFENDANT’S MOTION TO DISMISS  
COUNTS 2, 3, 10 AND 12-14 FOR LACK OF VENUE AND  

TO TRANSFER VENUE AND MEMORANDUM IN SUPPORT 

Defendant William J. Jefferson respectfully moves this Court pursuant to Art. III § 2 of 

the United States Constitution, the 6th amendment, and Fed. R. Crim. P. 18, to dismiss Counts 2, 

3, 10, and 12 – 14 and the related Racketeering Acts for lack of venue.1 He further moves this 

Court pursuant to Fed R. Crim. P. 21(b), to transfer all remaining counts in the interest of justice 

to the United States District Court for the District of Columbia. To assist the Court in ruling on 

the issues raised by this motion for transfer of venue, Mr. Jefferson has filed a separate discovery 

motion and a request for an evidentiary hearing related to the government’s decision-making in 

selecting venue in the Eastern District of Virginia. The grounds for this motion are more fully set 

forth in the accompanying memorandum of law.  

 

                     
1  If this court grants the motion to sever the conspiracy counts, there will be additional 
counts that fail for lack of venue. 



MEMORANDUM IN SUPPORT OF  
DEFENDANT’S MOTION TO DISMISS COUNTS 2, 3, 10  

AND 12-14 FOR LACK OF VENUE AND TO TRANSFER VENUE 

INTRODUCTION 

The case that the government has charged cannot be tried in the Eastern District of 

Virginia. The government’s case consists of an assortment of sixteen separate counts. For six of 

those counts – Counts 2, 3, 10, and 12-14 – the Eastern District of Virginia is simply not a 

permissible venue. The court should dismiss those counts.  

The balance of the case should be transferred to the District of Columbia. It is apparent 

from all sixteen counts – those for which there is no permissible venue in Virginia at all as well 

as those which facially support venue as a technical matter – that the center of gravity of this 

case is plainly not in the Eastern District of Virginia. The overwhelming majority of the events 

took place in the District of Columbia, and one of the key events that did take place in Virginia 

was obviously orchestrated by the FBI for the purpose of securing venue in Virginia. The 

government’s purposeful actions in creating and seeking venue in Virginia raise equal protection 

concerns similar to those addressed by the Supreme Court in Batson v. Kentucky, 476 U.S. 79 

(1986). Just as prosecutors may not employ their peremptory challenges to exclude members of 

the defendant’s race from the jury, they should not be permitted to exercise their discretion to 

select the forum to accomplish the same result. Because it is reasonable to infer that that is 

exactly what was done in this case, at minimum a transfer to the District of Columbia would be 

an appropriate remedy. See 2 Charles Alan Wright, Federal Practice and Procedure: Criminal § 

343 (3d ed. 2007). Mr. Jefferson requests an evidentiary hearing in connection with this part of 

his motion addressed to venue, and he has filed a separate motion seeking discovery of 
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documents related to the government’s motivations and decision-making processes in selecting 

venue. 

Finally, even in the absence of further discovery and findings regarding the government’s 

decision-making process in selecting venue, the existing record warrants the transfer of this case 

in the interests of justice to the District of Columbia. Fed. R. Crim. P. 21(b). As the Supreme 

Court has observed, the leeway accorded by the venue rules “leads to the appearance of abuses, 

if not to abuses, in the selection of what may be deemed a tribunal favorable to the prosecution.” 

United States v. Johnson, 323 U.S. 273, 275 (1944). “Questions of venue in criminal cases … are 

not merely matters of formal legal procedure. They raise deep issues of public policy….” Id. at 

276; United States v. Ebersole, 411 F.3d 517, 524 (4th Cir. 2005); United States v. Walden, 464 

F.2d 1015, 1017 (4th Cir. 1972). Transfer of this case to a venue where logically and objectively 

it belongs should remove any question about the fairness of the process accorded this defendant. 

FACTUAL BACKGROUND 

Mr. Jefferson is a Member of Congress, representing the Second District of Louisiana. 

He is African American. Mr. Jefferson maintains his Congressional office in the Rayburn House 

Office Building in the District of Columbia and he has a district office in New Orleans, 

Louisiana. He owns homes in the District of Columbia and in New Orleans. He does not have an 

office or residence in Virginia.  

The gravamen of the indictment is that Mr. Jefferson allegedly misused his Congressional 

office in Washington, D.C. for the private benefit of his family. These actions were centered on 

Capitol Hill, where Mr. Jefferson worked and lived, and to a lesser extent in New Orleans, 

Louisiana, where Mr. Jefferson and his wife maintained their home, bank accounts, and the 

family business involved in this case, and where the citizens who elected him reside. The 
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indictment complains of Mr. Jefferson’s use of his physical office, office supplies, and staff in 

Washington, and the alleged “official acts” involve preparing letters on office stationary in 

Washington, facilitating travel by placing telephone calls from Washington, and attending 

meetings at such places as the Export-Import Bank in Washington. Almost all of the meetings 

with the government’s cooperating witness and alleged co-conspirators took place outside 

Virginia; most occurred in the District of Columbia. 

In conducting its grand jury investigation into the allegations set forth in the indictment, 

the Department of Justice (“DOJ”) repeatedly found it necessary to invoke the assistance of 

courts in other venues: it sought search warrants for Mr. Jefferson’s home, his automobile, and 

his office from the United States District Court for the District of Columbia, and for his home in 

New Orleans from the United States Court of Appeals for the Fifth Circuit. Apparently, the 

government identified no location in Virginia where Mr. Jefferson might do business or maintain 

any documents at all. 

The indictment alleges bribery schemes which have no relationship to Virginia. First, the 

indictment alleges that Mr. Jefferson received or solicited a bribe or bribes paid by Vernon 

Jackson, Chairman and CEO of iGate, Inc., a company located in Louisville, Kentucky, to ANJ, 

a Jefferson family entity based in New Orleans. ¶¶ 53 – 60, 64 – 80; Counts 1, 3, 5, and 10. No 

meetings or transactions related to this alleged crime took place in Virginia. The alleged 

unlawful agreement was not struck in the Eastern District of Virginia. None of the so-called 

official acts were allegedly performed in the Eastern District of Virginia. The alleged payments 

to ANJ, Mr. Jefferson’s family’s business, did not flow to, through, or from Virginia. The only 

time Virginia was remotely involved in the Vernon Jackson/iGate matter was when Mr. Jackson 

departed for Africa out of the international airport located in Loudoun County. ¶ 73. 
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The indictment also alleges that Mr. Jefferson sought a bribe from a former aide, Brett 

Pfeffer. Count 1. This discussion allegedly took place in New Orleans, ¶ 87, and there were no 

meetings related to the allged bribery scheme involving Mr. Pfeffer in Virginia. 

The matter that connects this case to Virginia involves the government’s cooperating 

witness, a potential investor in iGate who resided in Virginia. Counts 1, 4, 6-10. But she was 

introduced to Mr. Jefferson and iGate in New Orleans, ¶ 88, and almost all of their meetings 

occurred in Washington, D.C. The overt acts set forth in the indictment involve meetings in Mr. 

Jefferson’s office, the preparation of correspondence by Mr. Jefferson or his staff, and the 

attendance at a meeting at the Export/Import Bank in Washington, D.C. See e.g., ¶¶ 95, 96, 99, 

100, 101, 102, 103, 104, 106, 107, 108, 109, 112, 114, 115, 119, 120, and 121. The indictment 

makes a point of alleging that a critical conversation took place in the Congressional dining 

room, ¶ 91, which, of course, is in the District of Columbia. 

To the extent that the cooperating witness took steps or answered the telephone in 

Virginia, see ¶¶ 111 or 113, those were simply the acts of a government agent, and not the overt 

acts of a co-conspirator. See United States v. Lewis, 53 F.3d 29, 33 (4th Cir. 1995), (citing 

United States v. Hayes, 775 F.2d 1279, 1283 (4th Cir. 1985)) (a defendant cannot be convicted of 

conspiring with a government agent).  

When the time came during the undercover sting operation for the FBI’s cooperating 

witness to provide Mr. Jefferson with the marked funds that the FBI intended he would pass to a 

foreign official, the cooperating witness insisted upon a change in their meeting place from the 
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usual hotel in Washington D.C. to a hotel in Arlington, Virginia.2 This “change of venue” from 

DC to Virginia was apparently orchestrated by the FBI. 

The government’s investigation continued for approximately two years after the 

conclusion of the sting operation and the search of Mr. Jefferson’s Washington and Louisiana 

homes. The indictment alleges a host of additional bribery schemes and other offenses, and it 

reaches back to events occurring more than seven years ago. But even that expansive review of 

Mr. Jefferson’s activities did not reveal criminal activity centered in this jurisdiction; if anything, 

the additional charges shift the center of gravity even farther from the Eastern District of 

Virginia. 

Count 2 alleges a conspiracy involving seven companies owned by four business people 

to whom Mr. Jefferson allegedly provided assistance in Washington and abroad “as a Member of 

the United States House of Representatives.” This assistance allegedly consisted of traveling to 

foreign countries, using his staff members to facilitate that travel, contacting embassies, sending 

“official correspondence,” and scheduling and participating in meetings with representatives of 

various agencies. ¶ 149. While there is a single reference to the fact that one of the seven 

companies named submitted an application for funding to the USTDA, a federal agency located 

in Arlington, there is no Virginia aspect to the allegations involving the other six companies, and 

the only alleged meetings related to the seventh company and USTDA took place in Washington. 

                     
2  The funds had no other connection with Virginia. DOJ expected Mr. Jefferson to pass the 
money to a foreign official at his residence in Maryland, and the agents swore out a warrant in 
the District Court of Maryland stating that there was probable cause to conclude that the cash 
could be found at the official’s home in Potomac. But that search came up bare, and the agents 
were surprised to discover their marked funds in Mr. Jefferson’s Washington, D.C. residence. 
Indeed, the only count arising out of these facts contained in the indictment – the Foreign 
Corrupt Practices Act allegation – is premised upon Mr. Jefferson’s departure from the 
government’s chosen forum back to the District of Columbia. Count 11, ¶ 214. 
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¶ 186, 187. The activities described in Count 2 took place in Washington or Louisiana, the 

businesses involved are connected to Louisiana, and not Virginia, and the family member who 

allegedly benefited from Mr. Jefferson’s efforts lived and worked in Louisiana. 

• Paragraphs 152 through 171 of Count 2 deal with alleged “bribes related to the 
development of a sugar factory, food processing facilities or marginal oil fields in 
Nigeria.” These paragraphs name two Louisiana LLCs – Providence International and 
BEP, and they mention a Jefferson family member who lives and works in Louisiana 
and his work on behalf of two Louisiana corporations doing business in Africa. 
(Companies D and E). None of these allegations relate to Virginia, and the primary 
official act alleged involved a meeting at the Export-Import Bank in Washington. 

 
• Paragraphs 172 to 187 deal with alleged bribes in connection with marginal oil fields 

and the development of a fertilizer plant in Nigeria. The company that is supposed to 
be involved was a Louisiana LLC and the conversations allegedly took place in New 
Orleans. ¶¶ 172 – 178. While it is alleged that the company filed an application for 
funding with the USTDA in Arlington, Virginia, inquiries made on the company’s 
behalf and the only meetings with USTDA officials allegedly occurred in 
Washington. ¶¶ 182 – 187. 

 
• Paragraphs 188 to 193 deal with a South African company concerned about disputed 

oil exploration rights in Sao Tome and activities alleged to have taken place within 
Louisiana. The lobbyist mentioned in the indictment maintained his office in 
Louisiana. 

 
• Paragraphs 194 to 205 involve a Delaware corporation, and limited liability 

companies created in Louisiana.  
 

The rest of the indictment is centered elsewhere as well. Counts 12 – 14, money 

laundering, took place exclusively within Louisiana. Count 15 alleges obstruction of justice 

based upon events that took place entirely in Louisiana, during the search of Mr. Jefferson’s 

New Orleans home. 

The centerpiece of the indictment is the RICO charge. DOJ devotes 35 pages to outlining 

this far-reaching offense, but the RICO allegations are overwhelmingly based in Washington 

D.C. and to a lesser extent, Louisiana. First and foremost, DOJ identifies Mr. Jefferson’s 

Congressional office as the “enterprise” that is the essence of the offense. The RICO counts 
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allege that Mr. Jefferson misused the trappings of that office or traded upon his status as a 

legislator in an effort to advance business deals abroad; this is an offense that has little or 

nothing to do with Virginia. The staff members described in the count performed their activities 

in Washington, and the alleged predicate acts do not do anything to strengthen the Virginia 

connection. 

• While Racketeering Act 3 repeats the allegations involving the cooperating 
government agent from Virginia, even that count describes actions taken by Mr. 
Jefferson’s employees in his Washington or New Orleans office. 

 
• Racketeering Act 1 repeats the iGate allegations, which are unrelated to Virginia. 
 
• Racketeering Act 2 involves the alleged solicitation of a bribe from a Nigerian 

businessperson – in a conversation the indictment places in London. ¶ 63. 
 
• Racketeering Act 4 involves a Washington, D.C. business person and International 

Petroleum, a Louisiana partnership, and it does not even include a mention of the 
Eastern District of Virginia. Rather, it alleges that the events took place “within the 
District of Columbia and elsewhere.” 

 
• Racketeering Act 5 involves a Washington, D.C. company and alleges acts occurring 

within the District of Columbia, not Virginia. 
 
• Racketeering Act 6 involves a Louisiana partnership, PIPCO, and a South African 

company doing business in Sao Tome and Principe. 
 
• Racketeering Act 7 involves a Delaware corporation and its business efforts in 

Africa. 
 
• Racketeering Act 8 and Racketeering Act 9 involve not one, but two Louisiana 

corporations, and the actions are alleged to have taken place in Louisiana. 
 
• Racketeering Act 10 involves another Louisiana company and events alleged to have 

occurred in Louisiana. 
 
• Racketeering Act 11 involves a Louisiana LLC. 
 
• Racketeering Act 12 involves the transfer of funds to and from Louisiana banks. 
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ARGUMENT 

I. THE COURT SHOULD DISMISS THOSE COUNTS FOR WHICH THERE 
IS NO PERMISSIBLE VENUE IN VIRGINIA.  

 
Proper venue is a right conferred by the Constitution: “The Trial of all Crimes…shall be 

held in the State where the said Crimes shall have been committed.” U.S. Const. art. III § 2, cl. 3; 

see also U.S. Const. amend. VI (defendant entitled to a trial “by an impartial jury of the State 

and district wherein the crime shall have been committed”); accord. Fed. R. Crim. P. 18. When a 

defendant is charged with multiple counts, venue must be proper on each individual count, so the 

court must separately assess the propriety of venue for each count in the indictment. United 

States v. Bowens, 224 F.3d 302, 308 (4th Cir. 2000); United States v. Smallwood, 293 F. Supp. 

2d 631, 637 (E.D. Va. 2003).  

The government bears the burden of proving venue by a preponderance of the evidence, 

Bowens, 224 F.3d at 308, and when a motion to dismiss for improper venue is raised prior to 

trial, the court must make its determination based upon the face of the indictment. United States 

v. Forrest, 182 F.3d 910, 1999 WL 436743, at *1 (4th Cir. 1999). But the mere incantation of the 

words, “within the Eastern District of Virginia and elsewhere,” is not enough.  As the court 

stated in United States v. Hurwitz, 573 F. Supp. 547 (S.D. W.Va. 1983):  

[T]he defendants argue that the Court should pierce this boilerplate language and 
find that there is not proper venue over Counts Two through Fifteen … [T]he 
court agrees with the Defendants’ assessment. 
 

Id. at 550-51. 

Even when there is venue in this district for a conspiracy count, the court must make a 

separate inquiry into whether venue is proper for each of the substantive offenses. United States 

v. Donato, 866 F. Supp. 288, 291 (W.D. Va. 1994). A separate inquiry into Counts 2, 3, 10, and 



 9

12 – 14 shows that there is no venue for these counts in the Eastern District of Virginia, so 

dismissal of those counts is the proper remedy. Id. at 293. 

Count 3 alleges that Mr. Jefferson solicited a bribe from Vernon Jackson and iGate, his 

Kentucky company, in violation of 18 U.S.C. § 201(b)(2)(A). There is nothing in the indictment 

beyond the standard boilerplate language introducing the count to support venue in the Eastern 

District of Virginia for this offense, so the count must be dismissed. While Count 1, the count 

alleging the conspiracy to solicit this bribe, includes one overt act that touched Virginia – the 

departure for Africa from Dulles airport, ¶77 – Count 3 is not a conspiracy count, and venue 

“must be determined solely in reference to the essential conduct elements of the charged 

offense.” Bowens, 224 F.3d at 314; see also Donato, 866 F. Supp. at 292.  

The essential conduct alleged in Count 3 is that a public official “did … knowingly and 

corruptly demand, seek, receive, accept and agree to receive and accept anything of value” in 

return for being influenced in the performance of any official acts. Neither the alleged demand, 

acceptance, or receipt of the item of value from Vernon Jackson is alleged to have taken place in 

the Eastern District of Virginia, so venue on Count 3 is improper. See United States v. Douglas, 

996 F. Supp. 969, 973 (N.D. Ca. 1998) (venue in gratuities case must be where the items of 

value were given or promised; “[t]he government may not bring a criminal trial in any location 

remotely connected to the defendant's actions, but must comply with the constitutional and 

statutory criminal venue requirements.”); United States v. White, 887 F.2d 267, 272 (D.C. 1989) 

(venue for bribery lies only where defendant committed unlawful acts). The fact that the count 

begins with the assertion “within the Eastern District of Virginia and elsewhere,” ¶ 207, is not 

dispositive; this court is free to look behind that superficial recitation and make its determination 

based upon whether the indictment actually alleges that the defendant committed the particular 
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offense in this district. See Hurwitz, 573 F. Supp at 547, in which the court dismissed the 

substantive counts for lack of venue and transferred the remaining conspiracy count to the 

Southern District of New York, where it could be more appropriately tried. 

Count 10 alleges honest services wire fraud in connection with the same alleged iGate 

bribery scheme, and it specifies a telephone call placed by Mr. Jefferson in Accra, Ghana to Mr. 

Jackson in Louisville, Kentucky. Venue for mail fraud and wire fraud “lies at the place where an 

individual causes a mailing or wire communication to be sent or received.” Donato, 866 F. Supp. 

at 292. While this circuit has described wire fraud to be a continuing offense which, under 18 

U.S.C. § 3237(a), may properly be tried in any district where the wire transmission was sent or 

received, see United States v. Ebersole, 411 F.3d at 527, Count 10 does not allege a transmission 

to, through, or from Virginia. “Section 3237(a) does not allow prosecution in any place where a 

scheme to defraud touches, in the absence of evidence that a defendant caused a mailing or 

interstate wire communication to be sent through or received in the district.” Donato, 866 F. 

Supp. at 292. Therefore, Count 10 should be dismissed. 

Supreme Court precedent governs venue for the money laundering counts, Counts 12 – 

14. The indictment alleges that proceeds were derived from an alleged bribery scheme within the 

Eastern District of Virginia, but the counts are based solely on monetary transfers between bank 

accounts, none of which were in Virginia. Count 12 describes a transfer beginning with a bank in 

New Orleans and ending with a bank in New Orleans. Upon information and belief, Count 13 

describes a transfer from a bank in New Orleans to a bank in Louisville, Kentucky. Count 14 

alleges a transfer between two accounts at the same New Orleans bank. United States v. 

Cabrales, 524 U.S. 1 (1998), established that if the only basis for venue for money laundering 

crimes is the location of the criminal conduct alleged to be the source of the funds, that is not 
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enough to establish venue. For money laundering crimes, venue is focused on the location of the 

funds and/or account(s). Absent an allegation that the launderer acquired the funds within one 

district and personally transported them into another, money laundering offenses do not fall 

within the set of continuing crimes covered by 18 U.S.C. § 3227(a). See also United States v. 

Stewart, 256 F.3d 231, 239-40 (4th Cir. 2001). Because Virginia is not a permissible venue for 

the money laundering counts, Counts 12 – 14 must be dismissed. 

Finally, Count 2 alleges a conspiracy to solicit bribes by a public official and to deprive 

citizens of his honest services by wire fraud. It alleges that Mr. Jefferson provided “official 

assistance” to seven companies and at least four businesspersons, and as noted above, this 

alleged offense is centered in Washington, D.C and Louisiana. Of the 53 paragraphs of alleged 

overt acts that comprise the conspiracy count, only one event involved Virginia: paragraph 182 

alleges that “Businessperson G caused an application to be filed with the USTDA for the funding 

of a feasibility study related to the development of a fertilizer plant” in Nigeria. Paragraph 183 

alleges that Mr Jefferson then “caused a congressional staff member to inquire of the USTDA in 

Arlington, Virginia about the status of the pending application,” but the inquiry was presumably 

made from Washington, there is no allegation that Mr. Jefferson made the contact, and there is 

no allegation that the staffer is a co-conspirator. According to the indictment, the alleged 

meetings related to the USTDA application took place in Washington, D.C., see ¶¶ 186 and 187 

– it is only the piece of paper that traveled to Virginia. This single circumstance is hardly 

sufficient to ground the entire alleged conspiracy in the Eastern District of Virginia; none of the 
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allegations regarding Businessperson A, BC, or DEF relate to Virginia, and neither do the 

allegations regarding Company A, B, C, D, E, or F.3 

Thus, Counts 2, 3, 10, and 12 – 14 should be dismissed because the Eastern District of 

Virginia is not a permissible venue. The fact that the government has strained to include these 

counts in the indictment further supports Mr. Jefferson’s motion to transfer the case to a more 

appropriate venue.4 

II.  THE COURT SHOULD TRANSFER THE REMAINING COUNTS. 
  
 This court has the authority to transfer venue when it is in the interest of justice to do so. 

Fed. R. Crim. P. 21(b). As will be demonstrated below, the circumstances here present a prima 

facie case that venue was selected in the Eastern District of Virginia in order to obtain a jury 

pool with fewer African Americans. Such purposeful discrimination would be a violation of the 

Fourteenth Amendment’s Equal Protection Clause, and unless the prima facie case is somehow 

rebutted by the government, Mr. Jefferson respectfully submits that transfer of the case is 

required. In addition, even absent the circumstances demonstrating that venue selection was 

racially motivated, the interests of justice warrant transfer of this case to the District of 

Columbia. 

A. Purposeful Discrimination In The Selection Of The Venire Violates 
The Equal Protection Clause. 

 
In 1986, the Supreme Court declared: 

                     
3  Even if Count 2 is not dismissed in its entirety, once it is severed into separate schemes in 
accordance with Mr. Jefferson’s motion, those schemes that lack venue must be dismissed. 

4  Following dismissal of counts for which venue properly lies elsewhere, if the court does 
not transfer the remaining counts to a more suitable venue, Mr. Jefferson will be unfairly 
exposed to the possibility of successive prosecutions in different venues in order to satisfy the 
government’s intention, expressed in the June 4, 2007 indictment, to prosecute these sixteen 
counts. See Donato, 866 F. Supp. at 293-94. 
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More than a century ago, the Court decided that the State denies a black 
defendant equal protection of the laws when it puts him on trial before a jury from 
which members of his race have been purposefully excluded. [Strauder v. West 
Virginia] laid the foundation for the Court’s unceasing efforts to eradicate racial 
discrimination in the procedures used to select the venire from which individual 
jurors are drawn. … Exclusion of black citizens from service as jurors constitutes 
a primary example of the evil the Fourteenth Amendment was designed to cure. 

 
Batson v. Kentucky, 476 U.S. at 85 (citations omitted). While Batson confirmed that a defendant 

has no right to a jury with any particular racial composition, the court held that “[p]urposeful 

racial discrimination in selection of the venire violates a defendant’s right to equal protection 

because it denies him the protection that a trial by jury is intended to secure.” Id. at 86. 

 The court has an obligation to ensure that the forum selection in this case was not tainted 

by racially discriminatory motive not only to protect Mr. Jefferson’s rights, but to vindicate the 

public interest in the due administration of justice. 

The harm from discriminatory jury selection extends beyond that inflicted on the 
defendant and the excluded juror to touch the entire community. Selection 
procedures that purposefully exclude black persons from juries undermine public 
confidence in the fairness of our system of justice. 

 
Id. at 87.  

Batson dealt specifically with the prosecutor’s exercise of peremptory challenges, but the 

principles set forth in the case apply more broadly. “[T]he Constitution prohibits all forms of 

purposeful racial discrimination in the selection of jurors.” Id. at 88. The court found that the 

Equal Protection clause applied to jury selection because the exercise of peremptory challenges 

is the type of discretionary practice that permits those of a mind to discriminate to do so. Id. at 

96. Forum selection offers the same opportunity, and therefore, the prosecutor’s exercise of his 

discretion in that context can take on a constitutional dimension as well.  

This principle was recognized by the United States District Court for the Eastern District 

of Virginia in United States v. Claiborne, 92 F. Supp. 2d 503 (E.D. Va. 2000), aff’d 3 Fed. 
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Appx. 166 (4th Cir. 2001). In that case, a defendant moved to dismiss an indictment on federal 

charges that followed his trial and acquittal for state charges arising out of the same set of facts 

in the Circuit Court for the City of Richmond. The court found that the subsequent prosecution 

was not barred by the double jeopardy clause, but the inquiry did not end there. 

Although the defendant’s motion to dismiss must be denied, the most disturbing 
factor in the dual prosecution of Beverly Claiborne, an African American, is the 
variance in the racial composition of the two juries he has faced and will face … 
By the simple expedient of changing forums, the prosecuting authority achieves 
in federal court a jury composition which in the City of Richmond would be 
forbidden by Batson. 
 

Id. at 510. The court took note of the fact that the Department of Justice had formulated an 

internal policy establishing guidelines governing when prosecutors would exercise their 

discretion to bring federal charges in the wake of a state prosecution, and it concluded that the 

disparity in the racial composition of the two jury pools, combined with the fact that the 

prosecutor had the option to choose whether or not to retry the defendant, gave rise to equal 

protection concerns that needed to be more closely examined. Id.  

[T]he court feels it essential to evaluate whether the defendant’s rights have been 
violated by analyzing the United State’s [sic] decision-making process and 
ultimate decision to bring these charges in the federal system after an acquittal by 
a predominantly African-American state jury. 

 
Id. at 511.  

The court in Claiborne took it upon itself to review the Department’s internal documents 

to determine whether there was a discriminatory purpose underlying either the Assistant United 

States Attorney’s decision to petition for a waiver of DOJ’s policy against successive 

prosecutions (“the Petite policy”) and bring a federal action, or the Assistant Attorney General’s 

decision to waive the Petite policy and approve the prosecution. The court determined that the 

record was devoid of any discriminatory purpose and that the waiver decision with respect to 
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Claiborne was entirely color-blind, but it cautioned, particularly in light of the racial composition 

of juries in the Eastern District of Virginia, and “since racial discrimination is such a significant 

Constitutional issue,” that future decisions should be subject to judicial review. Id. at 513. The 

case stands for the proposition that discretionary governmental decision-making that affects the 

demographics of the venire, such as the prosecution’s selection of a forum, can raise equal 

protection concerns that warrant judicial oversight. 5  

Under the procedures set forth in Batson, once a defendant makes out a prima facie case 

that: 1) he is a member of a cognizable racial group, 2) the prosecutor has used his discretionary 

powers to remove members of the defendant’s race from the venire, and 3) those facts and the 

totality of any other relevant circumstances give rise to an inference of discriminatory purpose, 

the burden shifts to the government to proffer the neutral reasons that have produced the 

“monochromatic result.” Id. at 94–97. The court must then decide whether the defendant has 

shown purposeful racial discrimination. Id. 

                     
5  In United States v. Jones, 36 F. Supp. 2d 304 (E.D. Va. 1999), the court denied a 
defendant’s motion to dismiss his indictment on federal weapons charges on equal protection 
grounds. The defendant had initially been charged for the same conduct in state court, but the 
case was transferred to the federal system as part of the “Project Exile” program. The defendant 
argued that this prosecutorial judgment was designed to achieve a change in the racial 
composition of the jury pool, but the court found that the selection of federal jurisdiction did not 
offend the Constitution. Mr. Jefferson respectfully urges the court to follow the later decision in 
Claiborne instead, and also notes that the Jones opinion turned in part on the fact that there were 
significant, non-discriminatory reasons for invoking federal jurisdiction, including the 
availability of higher maximum penalties and mandatory sentencing guidelines in the federal 
courts, and a different system of pre-trial custody. Id. at 308-09. Jones also turned in part on the 
defendant’s failure to proffer evidence of discriminatory intent other than the jury statistics, thus 
it would be unfair to apply the holding in Jones without first providing Mr. Jefferson with an 
opportunity to discover whatever evidence may exist on the matter. Finally, the remedy sought in 
Jones was the drastic sanction of dismissal of the indictment; here, the relief sought will permit 
the prosecution to proceed, but in the forum where the essential conduct occurred. 
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Even when the prosecutor can articulate a facially neutral explanation, the moving party 

can show purposeful racial discrimination by demonstrating that the explanation is merely a 

pretext. Davis v. Baltimore Gas and Electric Co., 160 F.3d 1023, 1026 (4th Cir. 1988). And, “if 

a prosecutor articulates a basis for a peremptory challenge that results in the disproportionate 

exclusion of members of a certain race, the trial judge may consider that fact as evidence that the 

prosecutor’s stated reason constitutes a pretext for racial discrimination.” Hernandez v. New 

York, 500 U.S. 353, 363 (1991) (plurality opinion). 

The United States District Court for the Eastern District of Virginia, Alexandria Division, 

draws jurors from Alexandria, Fairfax, and Falls Church Cities, and Arlington, Fairfax, 

Fauquier, Loudoun, Prince William, and Stafford Counties. The most recent census data, for 

2005, for those counties reflects a population that is 74.3% white and 11.76% black. See Exhibit 

1 and citations therein. The District of Columbia, on the other hand, draws its jurors from a 

population that is 38% white and 57% black. Id. 

As discussed above, some of the counts cannot be brought in Virginia, and logically and 

objectively speaking, none of the counts belong there. That reality, coupled with the evidence of 
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the deliberate steps taken to manipulate venue,6 demonstrate abuses in the choice of venue. 

Combining those circumstances with the foregoing census statistics regarding the dramatic 

differences in the racial composition of the jury pool, there is a convincing showing that the 

prosecution used forum selection to affect the racial make-up of the jury in this case. These 

statistics demonstrate that the prosecutor has used his discretion to achieve a monochromatic and 

                     
6  When the FBI made its plan to transfer marked bills to Mr. Jefferson, it caused the 
cooperating witness to insist that the meeting with Mr. Jefferson be changed from the original 
location in DC to a hotel in Virginia. Some cases have held that when law enforcement agents 
deliberately choreograph events to secure venue in a particular jurisdiction, venue may be 
improper. See Blucher v. United States, 439 U.S. 1061 (1979) (vacating the judgment in 581 
F.2d 244 (10th Cir. 1978) with instructions that the indictment be dismissed); United States v. 
Peraino, 645 F.2d 548, 553 (6th Cir. 1981) (“it may be presumed that the government’s blatant 
forum shopping … was the reason for reversing Blucher); United States v. Myers, 692 F.2d 823, 
847 n.21 (2d Cir. 1982) (suggesting that there could be an impropriety “if a case should arise in 
which key events occur in one district, but the prosecution, preferring trial elsewhere, lures a 
defendant to a distant district for some minor event simply to establish venue”); and United 
States v. Toomey, 404 F. Supp. 1377 (S.D.N.Y. 1975) (defendant was entrapped into committing 
element of offense in New York, so venue was improper). However, in United States v. Al-Talib, 
55 F.3d 923 (4th Cir. 1995), the Fourth Circuit rejected the contention that venue could be 
challenged on the grounds of “manufactured venue” or “venue entrapment.” In that case, the 
defendants in a drug conspiracy complained that the government agents orchestrated events to 
draw them into the jurisdiction, but the court reasoned that because participants in “far-flung 
drug conspiracies … frequently move among various venues, they assume the risk that they may 
become subject to prosecution in any of a number of districts,” and it noted that the conspirators 
in the Al-Talib case were “operating a drug ring that spanned the country.” Id. at 929. The court 
also declined to second guess law enforcement authorities conducting undercover sting 
operations involving drug dealers because they were engaged in a very dangerous business. Id. 
The case at hand does not involve narcotics trafficking, alleged nationwide wrongdoing, or a 
threat to the agents’ safety, but more important, this motion is not based upon the “manufactured 
venue” concept rejected by the Fourth Circuit. It is premised upon the Equal Protection clause 
and the Supreme Court’s proscription against purposeful governmental action designed to affect 
the racial composition of the jury. Batson v. Kentucky, 476 U.S. 79. 
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unjust result, and they give rise to the inference that the prosecutorial decision-making had a 

discriminatory purpose.7 

This case can be distinguished from United States v. Cannon, 88 F.3d 1495 (8th Cir. 

1996), in which the defendants challenged their conviction on due process grounds, raising 

concerns about the manipulation of the facts to achieve venue in a rural district with a low 

minority population. The court held that the evidence of the overall percentage of African 

Americans in the states of Minnesota and North Dakota alone was not sufficient to give rise to 

the inference that the defendants were enticed to North Dakota for the purpose of affecting the 

racial composition of the jury. But the court rejected the due process arguments in Cannon 

because the defendants failed to establish both the demographics of the particular area of 

Minnesota from which a jury would have been picked, and the minority population figures for 

the division of the North Dakota district where the case was brought, not because the forum 

shopping lacked any constitutional dimension. Id. at 1501. Here, by contrast, Mr. Jefferson has 

provided precisely the data that was missing in Cannon. 8 

Mr. Jefferson has, accordingly, made out the necessary prima facie case, and the burden 

is on the government to respond. Even if the prosecution can offer a racially neutral reason for 

its choice of venue, the circumstances of this case and the result achieved by that choice suggest 

that any proffered reason is merely a pretext. As set forth in his separate motion for discovery, 

                     
7 See Mallett v. Missouri, 494 U.S. 1009 (1990) (Marshall, J., dissenting) (advocating the 
grant of certiorari to consider whether a trial judge’s decision to transfer a capital trial with an 
African American defendant to an all-white county violated the Equal Protection Clause or the 
Sixth Amendment). 

8  The Cannon defendants couched their arguments on due process grounds, but the court 
found that in light of the failure of proof, the defendants had failed to meet the high threshold 
necessary to establish the outrageous governmental conduct that would require the dismissal of 
the indictment. Id. 
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Mr. Jefferson also submits that in order to permit this serious constitutional issue to be resolved 

on a full record, the government should be required to produce documents concerning its 

decision-making with regard to venue in this case, and the court should conduct an evidentiary 

hearing into that issue. 

B. In The Interest Of Justice, The Court Should Transfer Venue. 

Even if the government could somehow rebut the presumption that choice of venue was 

based on racial considerations, this case should be transferred in the interest of justice to the 

District of Columbia. Transfer under Fed. R. Crim. P. 21(b) does not depend upon a showing of 

an absence of proper venue; the rule specifically addresses those occasions when venue may be 

technically proper in more than one district. The court is authorized to grant a transfer motion if 

it is satisfied that it is in the interest of justice to do so. As the Advisory Committee noted when 

the rule was adopted: 

The effect of this provision would be to modify the existing practice under which 
in such cases the Government had the final choice of the jurisdiction where the 
prosecution should be conducted. The matter will now be left in the discretion of 
the court. 

 
In light of all of the facts and circumstances set forth above, it would be in the interest of justice 

to transfer the entire case. 

In Platt v. Minnesota Mining and Manufacturing Co., 376 U.S. 240, 244 (1964), the 

Supreme Court listed the factors to be considered when ruling upon a transfer motion, including: 

the location of the defendant, the location of possible witnesses, the location of the events in 

issue, the location of documents and records, the disruption of defendant’s business, expense to 

the parties, location of counsel, relative accessibility of place of trial, docket conditions of each 

district, and “any other special elements which might affect the transfer.” Although no one factor 

is determinative, “where it seems clear that the great majority of the events and transactions that 
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will be at issue at trial concern the defendant’s business transactions and creation of financial 

reports that occurred in another jurisdiction, transfer is appropriate.” United States v. Ferguson, 

432 F. Supp. 2d 559, 565 (E.D. Va. 2006) (citations omitted); see also U.S. v. Ringer, 651 F. 

Supp. 636, 637 (N.D. Ill. 1986) (disruption of the defendant's business and the location of 

witnesses, events, and records are the most important factors). 

Applying these factors, courts have ordered the transfer of cases in recognition of the fact 

that the natural center of gravity of the case was to be found elsewhere.  

First, the court should consider the locus of criminal activity charged in the count 
the defendant seeks to transfer and the significance of any criminal acts 
committed in the various districts where venue exists. Where venue is proper as to 
certain counts, but not others, the court should consider the potential for 
unfairness to the defendant that might be caused by successive prosecutions of 
related criminal actions .… 

 
 Donato, 866 F. Supp. at 293-94. In Donato, after the court dismissed the mail and wire fraud 

counts for lack of venue, it went on to transfer the remaining conspiracy count to the District of 

Columbia, because the fraud counts could be re-indicted and tried there as well. Id. at 294. In 

this case, Counts 2 and 3 could be tried with the remainder of the indictment if the case were to 

be transferred to Washington, D.C., so the interest in avoiding successive prosecutions and 

proceeding “in a unified fashion,” id., favors transfer of the entire case. 

 The Donato court also looked at the “locus of criminal activity” involved in the 

conspiracy count: 

The connection to this district is very tenuous. The Defendants hatched their 
alleged scheme, carried it out, and were arrested in the Washington metropolitan 
area. The insurance company victimized by the Defendants’ alleged fraud is 
based in Texas. There appear to be no witnesses in this district aside from, 
possibly, the F.B.I. informant. Accordingly … this court has little trouble finding 
that count one should be transferred …. 
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Id.; see also United States v. Bein, 539 F. Supp. 72, 76 (N.D. Ill. 1982) (transfer granted for three 

defendants who lived in New York and whose operations were centered there). Transfer was 

ordered in United States v. Ringer, 651 F. Supp. at 638, where the government appeared to be 

trying hard, as here, to squeeze the case into its preferred forum. (“Even a cursory glance at the 

indictment demonstrates that [the location of events] factor calls for transfer. Despite an apparent 

effort on the Government's part to insert the word ‘Chicago’ wherever it could into the 

indictment, almost every fact alleged either took place in New York or was directed from there 

by defendants.”). 

In this court, in United States v. Ferguson, the court ruled that the defendants in a 

securities fraud conspiracy were entitled to a transfer of venue. Three of the defendants and most 

of the witnesses lived in New York or Connecticut, but more significantly, “the crux of criminal 

activity” alleged in the indictment took place elsewhere. 432 F. Supp. 2d at 566. “Like in 

Donato, the alleged fraudulent activity by the Defendants was hatched and carried out in another 

jurisdiction.” Id. This factor alone supported a finding that the defendants had shown “a 

substantial balance of inconvenience in having this matter adjudicated in the Eastern District of 

Virginia.” Id. (quotations omitted). Finally, in United States v. Ruffin, Crim. No. 92-00039-A 

(E.D. Va. March 6, 1992) (Order) former Chief Judge Bryan granted the defendants’ motion to 

transfer a complex narcotics and money laundering conspiracy that was predominantly based in 

the District of Columbia, notwithstanding the government’s ability to point to the use of 

automobiles and apartments in Virginia to facilitate the drug trafficking. 

In Ferguson, the court took note of the fact that of the seventy-eight overt acts alleged in 

the indictment, only seven had anything to do with Virginia. 432 F. Supp. 2d at 565. Here, only 

19 of the 86 overt acts in Count 1 relate to Virginia, and the overwhelming majority of those 
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involve the CW following the directions of the FBI. For Count 2, only 3 of the 53 overt act 

paragraphs relate to Virginia. None of the alleged money laundering transactions in Counts 12-

14 took place in Virginia. And, of the thirty-one alleged racketeering acts that make out Count 

16, only 3 relate to Virginia. Thus, as detailed above, the bulk of the events in this case – or the 

“crux” of the alleged criminal activity – took place outside the Eastern District of Virginia, 

primarily in Washington, D.C. and Louisiana. To the extent the witnesses are known to the 

defendant at this time, the overwhelming majority of them – with the exception of the FBI’s 

cooperating witness – appear to be located outside of Virginia as well. Since neither the 

defendant, his place of business, his books and records, nor the events are located within the 

Eastern District of Virginia, there are substantial grounds under Platt to support a transfer. 

This motion is not premised upon concerns of inconvenience alone, but rather upon 

fundamental fairness to the defendant. When questions are raised concerning whether the 

prosecution has chosen venue abusively, or manipulated its choice of forum in an effort to gain 

an advantage over the defendant, in light of the Supreme Court’s teaching in United States v. 

Johnson, 323 U.S. at 275-76, the court should conduct an appropriate inquiry into the 

government’s actions. See United States v. Fernandez, 480 F.2d 726, 731 (2d Cir. 1973); United 

States v. Posner, 549 F. Supp. 475, 479 (S.D.N.Y. 1982); United States v. Gruberg, 493 F. Supp. 

234, 242 n.5 (S.D.N.Y. 1979). Given the highly tenuous nature of venue in this case, further 

inquiry is warranted. 

WHEREFORE, William J. Jefferson respectfully submits that Counts 2, 3, 10, and 12-14 

should be dismissed and this court should transfer this action to the District of Columbia. 
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