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UNITED STATES OF AMERICA )
)
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) Hon. Amy J. St. Eve

CONRAD BLACK, et al.                )

GOVERNMENT'S POSITION ON WHAT SENTENCING GUIDELINE VERSION 
 SHOULD BE APPLIED BY THE COURT

The UNITED STATES OF AMERICA, by its attorney, PATRICK J. FITZGERALD, United

States Attorney for the Northern District of Illinois, submits this Government's Position On What

Sentencing Guideline Version Should Be Applied By The Court.

I. Government’s Position

Under 18 U.S.C. § 3553(a)(4)(a)(ii), the sentencing judge “shall consider . . . the [Guideline]

sentencing range... in effect on the date the defendant is sentenced.”  In addition, Guidelines Section

1B1.11(a) requires that the “court shall use the Guidelines Manual in effect on the date that the

defendant is sentenced.”  U.S.S.G. § 1B1.11(a).  The 2007 Guideline Manual will be in effect on the

anticipated sentencing date of November 30, 2007.  Only if applying the Manual in effect at the date

of sentencing would violate the ex post facto clause of the Constitution does the court apply the

Manual in effect on the date that the offense was committed.  U.S.S.G. § 1B1.11(b)(1).  

Prior to the decision in United States v. Demaree, 459 F.3d 791 (7th Cir. 2006), cert. denied,

      U.S.       , 2007 WL 1854548 (June 29, 2007) , the government continued to take the position,

post-Booker, that if the Manual in effect on the date of sentencing called for a higher advisory

Guidelines range than that advised by the Manual in effect on the date of the offense, then applying



  United States v. Monti, 477 F. Supp. 2d 943 (N.D. Ill. 2007) (Holderman, C.J.), is inapposite. 1

The issue in Monti was whether, after Demaree, the government was bound by a provision in a plea
agreement that an earlier version of the Guidelines would apply.  The Court held that the government was
bound by that provision, particularly since the plea agreement was reached after Demaree was decided. 
But the fact that the parties can opt out of having the Guidelines in effect at the time of the sentencing
apply, and that the government will be held to such a bargain, does not mean that in the absence of such
an agreement a sentencing court can impose one on the government and ignore section 3553 and
Demaree’s directive that the Guidelines in effect at the time shall guide the Court’s sentencing

discretion.
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the later Manual would violate the ex post facto clause because the Guidelines, even though

advisory, still play an important and substantial role in determining sentences.

Under Demaree, subsequent Seventh Circuit cases, Guideline § 1B1.11(a), and Section

3553(a)(4)(A)(ii), this Court is required to apply the Guidelines Manual in effect at the time of

sentencing, which will be the 2007 Guidelines Manual.  The district court in Demaree had consulted

the higher advisory range derived from the later Manual in a wire fraud and tax offense case, and the

Seventh Circuit affirmed that application despite the government’s attempt to concede error. 459

F.3d at 792.  

The Court in Demaree held that because the Sentencing Guidelines are now advisory, the

Constitution’s ex post facto clause does not require use of earlier Guidelines Manuals, and courts

should instead apply the Manual in effect at the time of sentencing. 469 F.3d at 795; see also United

States v. Bell, No. 06-1572, 2007 WL 840663, *2 (7  Cir. March 21, 2007) (because Guidelines areth

now advisory, “there can no longer be an ex post facto violation arising out of a sentencing court’s

application of the guidelines”) (attached as Ex. A); United States v. Angle, No. 04-2586, 2007 WL

299399, *2 n.1 (7  Cir. Jan. 25, 2007) (on resentencing, where defendant would be resentencedth

under newer Guidelines Manual that provided substantially higher sentencing range, there was no

ex post facto problem given the analysis in Demaree) (attached as Ex. B).  1
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The Seventh Circuit made clear that this is not just a Guidelines issue, but also a statutory

requirement.  The Court in Demaree went beyond merely stating that there was not an ex post facto

problem.  Demaree’s scope was also discussed by the Court in that  “[t]he judge applied the 2004

guidelines [the one in effect at sentencing], as he was required to do by the Sentencing Reform Act,

18 U.S.C. §3553(a)(4)(A)(ii) . . . .”  Demaree, 459 F.3d at 792 (emphasis added).  The language in

Demaree could not be clearer.  The District Court shall apply the Manual in effect at the time of

sentencing. Id.  Section 3553(a)(4)(a)(ii) does dictate that the district court consider the sentencing

range established by the Manual “in effect on the date the defendant is sentence,” with exceptions

not material here.  Thus, in addition to Guidelines § 1B1.11(a), there is a statutory requirement -- one

which was recognized by Demaree -- to use the Manual in effect on the date of sentencing (unless,

of course, to do so would be an ex post facto violation).

 Recently, this Court addressed the issue of which version of the Guidelines apply after

Demaree. United States v. Marzook, et. al., 03 CR 978 ( N.D.IL. July 11, 2007).  The Court

concluded that after Demaree it was required to apply the Manual in effect at the time of sentencing.
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II. Conclusion

Thus, under Demaree and other Seventh Circuit case law, and the statute and Guidelines

discussed above, the Court is required to apply the Guidelines Manual in effect at the time of

sentencing, which the government expects will be the 2007 Guidelines Manual.

Respectfully submitted,

PATRICK J. FITZGERALD     
United States Attorney
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