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Defendant Conrad M. Black submits this position paper in response to the Court’s 

October 29, 2007 Minute Order requesting the parties’ positions on which version of the 

Sentencing Guidelines the Court should apply at sentencing.1  Although the Court is to 

“consider” the Sentencing Guidelines “that are in effect on the date the defendant is sentenced,” 

we note at the outset that the Court has discretion, after consideration of any relevant Guidelines, 

to sentence below the Guidelines ranges, which we believe may be appropriate in this case 

(depending on how the Guidelines are construed).  In any event, when the Court consults the 

Sentencing Guidelines as part of its analysis of an appropriate sentence, we believe it should rely 

primarily on the 2000 version of the Guidelines rather than the most current version. 

I. UNITED STATES v. DEMAREE PERMITS PRIMARY CONSIDERATION OF AN 
EARLIER GUIDELINES MANUAL. 

In United States v. Demaree, 459 F.3d 791 (7th Cir. 2006), the Seventh Circuit confirmed 

that sentencing judges have broad discretion in choosing the manner in which they apply the 

guidelines.  Because the guidelines are now “purely advisory,” id. at 794, the sentencing judge 

has “unfettered” freedom to impose a “reasonable sentence.”  Id. at 795.  That freedom is 

cabined only by the requirement that the sentence be “consistent with the sentencing factors 
                                                 
1  Defendant Black respectfully adopts the position papers filed by Defendants Jack Boultbee and 
Peter Atkinson on today’s date. 



listed in 18 U.S.C. § 3553(a)” and subject to “light appellate review” for reasonableness.  It is 

perfectly consistent with Demaree for a sentencing judge to apply the version of the Guidelines 

in effect at the time of the defendant’s criminal conduct, or indeed to choose a sentence outside 

the guidelines range altogether. 

Of course, as this Court’s Minute Order recognized, sentencing judges are still required 

by statute to “consider” the guidelines “that are in effect on the date the defendant is sentenced.”  

18 U.S.C. § 3553(a)(4)(A)(ii).  But as Demaree and its progeny have made perfectly clear, the 

court is under no obligation to apply those Guidelines, particularly if doing so would result in an 

unfairly long sentence, or one “greater than necessary” (18 U.S.C. § 3553(a)) to serve the goals 

of punishment, deterrence, rehabilitation, and public safety. 

The Seventh Circuit’s recent opinion in United States v. Jung, 473 F.3d 837 (2007), 

confirms this understanding of the Guidelines regime in this Circuit after Booker.  Although the 

2004 Guidelines were the most current at the time the district court sentenced the Jung 

defendant, the sentencing judge (Judge Shadur) noted that “it would be very unfair” to actually 

apply those guidelines under the particular circumstances of that case.  Therefore, after 

“reviewing” the 2004 Guidelines to “give some insight” into the “seriousness” of the counts of 

conviction, Judge Shadur chose to sentence the defendant pursuant to the 1997 Guidelines, 

which were more favorable to the defendant than the 2004 version.  On appeal, the Seventh 

Circuit affirmed both the sentence and the district court’s method for determining that sentence, 

holding that “the district court complied with post-Booker sentencing procedures.”  Id. at 844.  

Notably, the court began its discussion by explaining that although the Circuit’s review of 

criminal sentences themselves is “deferential,” the district court’s method for determining a 

sentence is reviewed de novo.  The affirmance, therefore, was as clear a statement as possible 
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that there is no legal requirement, under Booker, Demaree, or § 3553(a) that a district court apply 

the guidelines version in effect at the time of sentencing. 

Various recent decisions from this District have followed this understanding of 

Demaree’s holding, concluding that the decision does not require judges to sentence defendants 

pursuant to the most recent version of the guidelines, or to ignore earlier versions if those 

versions would produce fairer, more rational sentences.  For example, in United States v. Caputo, 

456 F. Supp. 2d 970 (N.D. Ill. 2006), the government urged Judge Castillo “to apply, or at least 

consider application of the 2005 Sentencing Guidelines,” which were in effect at the time of 

sentencing.  Acknowledging Demaree’s holding that consideration of the most recent guidelines 

version would not violate the constitution’s Ex Post Facto clause, Judge Castillo nevertheless 

concluded that “a sufficient and necessary sentence under 18 U.S.C. § 3553(a) could be reached 

by applying the older version of the Guidelines, which was more favorable to the defendants.”  

Id. at 983-84.2 

Chief Judge Holderman reached a similar conclusion in United States v. Monti, 477 

F.Supp.2d 943 (N.D. Ill. 2007).  As in Caputo, the government urged the court in Monti to apply 

the guidelines book in effect on the date of sentencing, going so far as to argue that Demaree 

represented a “directive” from the Seventh Circuit to apply the current sentencing guidelines 

                                                 
2 Notably, Judge Castillo reached this conclusion even after considering that the defendants’ 
conduct was reprehensible and may have caused devastating physical injuries.  The conduct that 
formed the basis of the conviction was that the defendants launched and managed a campaign of 
fraud and deceit on the FDA in order to market and sell a sterilization device to be used by 
hospitals in eye surgeries.  The defendants each personally lied to hospitals and to the FDA to 
convince them to continue using a device the defendants knew to be dangerous to patients.  
Caputo, 456 F.Supp.2d at 974.  Following use of the machine, at least a dozen patients suffered 
permanent and debilitating eye injuries, which the court noted may well have been caused by the 
device.  Id. at 976-77.  Even in this context, where the defendants’ conduct was truly odious, 
Judge Castillo found that the lighter sentencing provisions of an earlier book were “sufficient and 
necessary” to satisfy the dictates of the statute. 
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instead of earlier versions.  Chief Judge Holderman disagreed:  Although the Demaree court 

affirmed a district court’s decision to use the current guidelines in a particular case, he noted, 

Demaree “never mandated the application of a particular group of guideline provisions or 

manual.”  Id.  Indeed, “[i]f the government considers [Demaree] to be a directive [that district 

courts must follow the most recent Guidelines], the government is incorrect in its interpretation 

for several reasons.”  Id. at 945-46. 

In short, based on Demaree itself and the subsequent cases decided both in the Seventh 

Circuit and this district, it is plainly permissible for this Court to apply an earlier version of the 

sentencing guidelines than the most current one if doing so would better comport with the 

considerations enumerated in 18 U.S.C. § 3553(a). 

Finally, we respectfully note our disagreement (at least under the circumstances of this 

case) with Demaree’s primary holding – that after Booker, the Ex Post Facto clause is no bar to a 

court’s choosing to apply current guidelines if doing so would result in a harsher sentence than 

the one mandated by the guidelines in effect at the time of the defendant’s (pre-Booker) criminal 

conduct.  We do not dispute that because the guidelines are now advisory, the Constitution most 

likely condones a non-guidelines sentence for post-Booker (or perhaps post-Blakely) offenses, 

but the situation is quite different when the defendant has been convicted of an offense 

committed prior to 2004.  Until, at the very least, the Supreme Court’s decision in Blakely v. 

Washington, 542 U.S. 296 (2004), district courts were obliged to use the guidelines unless there 

was a ground for upward departure.  Because the sentencing guidelines were essentially 

mandatory at the time of the alleged frauds of which Black was convicted, a sentence that would 

have been unlawfully excessive under the applicable guidelines at the time of the offense would 

constitute an Ex Post Facto violation notwithstanding that the guidelines subsequently became 
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non-mandatory.  And even if under Demaree there is not a technical Ex Post Facto violation, the 

policies that inform the protection against enhanced retroactive punishment should be influential 

in the Court’s decision here. 

The Demaree court dismissed the retroactive punishment concern under the facts of that 

case by noting that the difference there between the district court’s sentence and the one that 

would have applied under the old regime was only three months.  “The sentencing guidelines are 

so complex,” the court reasoned, “and even before they were demoted from mandatory to 

advisory status incorporated so many leeways for the exercise of judgment by the probation 

service and district judges, that no criminal could have guessed within three months what her 

sentence would be if she committed Demaree’s offenses.”  Demaree, 459 F.3d at 793.  That is 

certainly plausible, but the difference in this case is a great deal more than three months.  As 

detailed below, there is a wide gulf between the sentences prescribed by the current guidelines 

and those in effect at the time of the allegedly fraudulent conduct.  For that reason, we question 

whether even the Demaree court would permit application of the latest guidelines version to this 

defendant.  And if it would, we respectfully submit that this would be constitutional error.  After 

all, the animating principle of the Ex Post Facto clause is that citizens must be given notice, prior 

to commission of the offense, that their conduct is punishable and to what degree; to vastly 

increase the permissible punishment for an offense after that offense has been committed is to 

violate the constitution in a most basic manner.  To the extent the Seventh Circuit disagrees, it 

stands alone in that pronouncement.3 

                                                 
3   See Atkinson Submission at 8 n.6, citing United States v. Gilman, 478 F.3d 440, 449 (1st Cir. 
2007) (“Although we note that the Court of Appeals for the Seventh Circuit has concluded that 
Booker’s ruling that the guidelines are advisory rather than mandatory carries with it the 
elimination of ex post facto concerns, the issue is doubtful in this circuit.”); United States v. 
Carter, 490 F.3d 641, 643 (8th Cir. 2007) (noting Demaree’s holding but continuing to recognize 
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II. THE COURT SHOULD APPLY THE 2000 GUIDELINES IN THIS CASE. 

Given that Demaree permits the Court to choose which guidelines manual to apply (or 

more accurately, whether to apply any guidelines manual at all), this court should choose to 

apply the 2000 manual to Black’s conduct.  That was the manual in effect at the time of the 

offenses of conviction.  Since completion of these acts, the applicable penalties have increased 

dramatically; as a consequence, there is a sizeable difference between the sentences provided for 

by the current Guidelines and those available under the 2000 Guidelines.  Given the Ex Post 

Facto concerns addressed above, along with the fact that application of the later book would lead 

to a sizeable disparity between the current defendants’ available punishment and that used in 

considering the sentence for David Radler, the 2000 book is the proper one to use. 

A. The 2000 Guidelines were in effect at the time of the relevant offenses. 

Pursuant to the policy statement set forth in U.S.S.G. § 1B1.11(b)(1), “if the Court 

determines that the use of the Guidelines Manual in effect on the date that the defendant is 

sentenced would violate the ex post facto clause of the United States Constitution, the Court shall 

use the Guidelines Manual in effect on the date that the offense was committed.”  As detailed 
                                                                                                                                                             
and apply Guideline § 1B1.11(b)(1) and the ex post facto clause in the threshold choice of 
guidelines analysis); United States v. Wood, 486 F.3d 781, 790-91 (3d Cir. 2007) (vacating 
sentence where district court erroneously applied the 2005 Guidelines instead of the more lenient 
2002 version); United States v. Austin, 479 F.3d 363, 366-67 (5th Cir. 2007) (affirming district 
court’s sentence in fraud case where the court used the 1998 Guidelines instead of the 2004 
Guidelines because the latter’s loss calculation increased the offense level by 4 extra points, 
explaining “[w]hen calculating a Guidelines sentencing range, a district court applies the 
Guidelines in effect at sentencing, unless the Guidelines in effect when the offense occurred 
would yield a lesser penalty”); United States v. Stevens, 462 F.3d 1169, 1170 (9th Cir. 2006) 
(vacating sentence where district court erroneously applied 2005 Guidelines instead of the more 
lenient 2003 version); United States v. Restrepo-Suares, No. 04-034-06, 2007 WL 2985005, at 
*4-5 (D.D.C. Oct. 15, 2007) (concluding that “an advisory guideline, as a general matter, is 
subject to scrutiny under the ex post facto clause,” noting that “Demaree’s contrary holding that 
‘the ex post facto clause should apply only to laws and regulations that bind rather than advise’ is 
squarely at odds with the [D.C. Circuit’s] Fletcher cases, and in this Circuit, it is Fletcher that 
must be followed”). 
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above, even since the holding in Demaree, courts in this Circuit still regularly look to the 

guidelines version in effect on the date of the offense when the version in effect on the date of 

sentencing would provide a materially harsher sentence than the earlier version.  See, e.g., Jung, 

473 F.3d at 845; Caputo, 456 F. Supp. 2d at 983-94; Monti, 477 F. Supp. 2d at 945-46.  

Considering the vast disparities between the sentences available under the 2006 guidelines and 

those in effect at the time of the alleged mail frauds, this Court should do the same.   

The mailings which form the basis of the counts of conviction took place on February 8, 

2001, March 1, 2001, and April 9, 2001.  Moreover, the alleged underlying fraud scheme was 

completed with the distribution of the proceeds to the defendants.  The Sentencing Guidelines 

manual in effect at the time of that convicted conduct was the November 2000 manual.  Before 

addressing the differences between the 2000 manual and the current one, however, we feel it 

necessary to discuss what we anticipate the government to argue at the outset: that if the Court 

chooses to apply the time-of-offense manual rather than the time-of-conviction version, Black’s 

conviction for obstruction of justice would mandate a sentence pursuant to the 2005 manual 

because the conduct underlying his obstruction conviction took place on May 20, 2005.  This 

argument would be wrong for a number of reasons. 

The government’s argument for application of the 2005 manual to Black would most 

likely center on United States v. Vivit, 214 F.3d 908 (7th Cir. 2000), a pre-Booker, pre-Demaree 

Seventh Circuit opinion that attempted to reconcile the so-called “one book” rule embodied in 

U.S.S.G. § 1B1.11(b)(3) with the Ex Post Facto Clause of the U.S. Constitution.  The “one book” 

rule provides that “if the defendant is convicted of two offenses, the first committed before, and 

the second after, a revised edition of the Guidelines manual became effective, the revised edition 

of the Guidelines Manual is to be applied to both offenses.”  However, as discussed above, the 
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Guidelines also mandate, in § 1B1.11(b)(1), that where application of a later Guidelines manual 

would violate the Ex Post Facto Clause, courts should apply the manual in effect at the time of 

the offense.  Vivit’s solution to these potentially conflicting policy statements was to focus on the 

“grouping” provisions of the sentencing guidelines.  If two offenses can properly be grouped, the 

court held, then it is permissible under the Constitution to use the sentencing book in effect at the 

time of the later offense, because the grouping rules themselves give notice to a defendant that 

by committing a second crime, he subjects himself to harsher penalties, even for his first crime. 

We do not believe that Vivit controls here, because the “one book” rule is no more 

binding on this court than any other provision of the sentencing guidelines.  Since Booker, the 

guidelines have been “purely advisory.”  Even if the grouping provisions do provide some 

technical salve to the retroactive punishment concerns inherent in punishing a defendant for 2000 

conduct with harsh penalties first enacted in 2001 and 2002, this court is not required, under Vivit 

or any statutory provision, to apply the “one book” rule at all.4   

In this case, the “one book” rule would lead to particularly unfair results – results that do 

not appear to have been intended by Congress or the U.S. Sentencing Commission when, in 2001 

and 2002, they revised the sentencing guidelines to provide increased penalties for mail fraud.  

As this Court is aware, the 2000 and 2005 Guidelines manuals treat obstruction identically.  Both 

call for two-level enhancements to the base offense level, pursuant to § 3C1.1.  On the other 

hand, there are vast differences between the two manuals with respect to the penalties available 
                                                 
4   Even if Vivit did apply, it is questionable whether it would compel use of the 2005 book in this 
case.  The conduct underlying the obstruction count took place well after completion of the 
alleged mail frauds.  The counts involved substantially different harms and affected different 
alleged victims.  Ordinarily, such considerations would weigh against a finding that two counts 
should be grouped under the guidelines.  See United States v. Brisson, 448 F.3d 989 (7th Cir. 
2006) (court was correct in refusing to group bank fraud count with tax fraud count when the 
counts involved different victims and bore no necessary connection).  But see U.S.S.G. § 2J1.2 
(2005) (Application Note 3); Id. at § 3C1.1 (Application Note 8). 
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for mail fraud.  These differences are the result of a November 2001 series of amendments 

known as the Economic Crime Package, which vastly increased the level enhancements 

attributable to monetary loss, and the 2002 Sarbanes-Oxley Act, which added a 4-level 

“securities fraud enhancement” for officers or directors of publicly-traded companies.  These 

changes, which were not intended to apply retroactively, were aimed at defendants convicted of 

fraud.  They were plainly not intended to increase the penalty for obstruction of justice; indeed, 

the two-level enhancement for obstruction remains the same today as it was prior to any of these 

reforms.  To allow an obstruction conviction based on 2005 conduct to transform a mail fraud 

conviction based on 2001 conduct into an offense subject to a post-2002 sentencing regime 

would truly be the tail wagging the dog.5 

When the facts of the obstruction conviction are analyzed in context and considered 

against concerns of fairness and continuity of sentencing provided for in the guidelines, it is clear 

that allowing the 2005 count to drive the result of the entire sentencing would be patently unjust.  

Based on the factors set forth in 18 U.S.C. § 3553(a), which include the need to promote respect 

for the law, to provide just punishment for the offense and to avoid unwarranted sentencing 

disparities, the 2000 Guidelines Manual rather than the 2005 Manual should drive the 

determination of the advisory sentencing guidelines range in this case. 

                                                 
5   This is especially true considering how different the mail fraud counts were from the 
obstruction counts, both in terms of the nature of the conduct and in terms of the harm caused.  
The mail fraud charges involved allegations of improperly taking corporate property to the 
disadvantage of the company’s shareholders.  The 2005 conduct, on the other hand, involved the 
allegation of concealing documents that had relevance to one of several investigations.  Because 
of the disparate nature of the conduct alleged in the mail fraud and document concealment 
counts, it would be unfair to allow the 2005 document count to drive the sentence for all the 
convicted conduct. 
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B. Applying the current guidelines, rather than the 2000 guidelines, would be 
unfair to Black. 

1. The 2000 Sentencing Guidelines are more favorable to Black. 

As noted above, the Guidelines in effect at the time Black allegedly committed the acts 

that formed the basis of his convictions are considerably more favorable to him than those now 

in effect.  A hypothetical calculation of the possible sentencing ranges available under the 2000 

and 2006 Guidelines illustrates the stark disparities between the two.6  While both the 2000 and 

2006 Guidelines assign mail fraud a base level of six, they differ significantly in assigning 

increases based on loss.  Assuming a loss amount of $492,000 (representing the Forum/Paxton 

supplemental payments adjusted to reflect the proportion of International’s stock owned by 

Black and Radler), the 2000 manual provides a nine-level increase, upped to fourteen levels 

under the 2006 manual.  Similarly, a four-level difference exists for a loss of $5,992,000 

(representing the adjusted supplemental payments and the APC non-competes): fourteen levels 

under the 2000 manual and eighteen under the 2006 version.  A four-level difference is by no 

means insubstantial.  Indeed, applying the 2006 book would result in a pre-

enhancement/departure sentencing range of 51-63 months, rather than the 33-41 month range set 

forth in the 2000 Guidelines. 

In addition, the government has argued that Black and his co-defendants are eligible for 

the four-level “securities fraud” enhancements available under the 2006 guidelines.  We have 

argued elsewhere – and continue to assert here – that these enhancements should not apply even 

                                                 
6     We include these calculations for illustrative purposes only; they are not intended to waive 
any argument we have made elsewhere or may make in the future regarding the proper 
calculations under the circumstances of this case. 
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if the most recent guidelines are used;7 but if the Court disagrees, that means there is an eight-

level difference between the current version of the guidelines and the 2000 version.  Using the 

same assumptions as above but adding on another four levels for securities fraud would increase 

the sentencing range to 78-97 months. 

2. Use Of The 2005 Book Would Create an Unwarranted Sentencing 
Disparity   

Applying the 2000 guidelines would not just result in a less severe sentence; it would also 

result in a fairer sentence.  As this Court is aware, section 6(a) of David Radler’s plea agreement 

provides that “[t]he guideline calculation is governed by the November 1, 2000 edition of the 

Guidelines Manual.”  This section of Radler’s plea agreement was in addition to other 

advantages Radler gained by agreeing to act as a cooperating witness at trial.   

18 U.S.C. § 3553(a)(6) provides that in determining the appropriate sentence, courts 

should consider “the need to avoid unwarranted sentencing disparities among defendants with 

similar records who have been found guilty of similar conduct.”  We do not dispute that it is 

generally appropriate to grant some degree of leniency to defendants based upon their 

cooperation.  See United States v. Boscarino, 437 F.3d 634, 638 (7th Cir. 2006).  But the proper 

way to determine the appropriate sentences is not through the application of Sentencing 

Guidelines from different years, but rather through the mechanisms within the guidelines 

themselves – including the level reductions for cooperation – and through this Court’s sound 

consideration of the sentencing factors in § 3553(a).  Sentencing disparities that occur because of 

                                                 
7     After all, Black was not charged with securities fraud.  In fact, the jury was specifically so 
instructed.  Jury Instr. at 32 (Doc. 767) (“[T]he defendants in this case are not charged with 
securities fraud”).  Counts Ten and Eleven (the “perks” counts) touched on securities law issues, 
but the jury acquitted Black on those counts, and the government is not urging them as relevant 
conduct.  Gov’t Submission to Probation at 8 n. 2.  Moreover, Black had little, if any, 
involvement in the drafting of International’s public filings. 
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the use of different Guidelines manuals would defeat Congress’ goal of providing “certainty and 

fairness in meeting the purposes of sentencing, while avoiding unwarranted sentencing 

disparities.” Booker, 543 U.S. at 264, and would thus be truly “unwarranted disparities.” 

The government has argued that Black should be subject to a gigantic sentencing range of 

235 to 293 months in prison.  One component of their argument that yields a sentence of this 

magnitude is their advocacy of a later guidelines manual.  The unconscionable disparity between 

the 29-month sentence the prosecution has agreed to for David Radler (not including the 

possibility that Radler would actually serve only six months of that sentence based on the 

International Prisoner Transfer program) and the 235 to 293 month sentence they advocate for 

Black offends fundamental notions of justice.  The injustice is all the more profound when one 

considers that Black was not convicted of much of the conduct for which David Radler claimed 

responsibility in his plea agreement, and that Radler was the lead actor in the counts for which 

Black and the other defendants were convicted.  It is not merely that the prosecution wants to 

punish Black ten times more severely than David Radler based on the same conduct.  Rather, 

they attempt to punish Black ten times more severely than David Radler based on a fraction of 

Radler’s conduct.  No possible notion of just sentencing could abide such a result.  Based on the 

factors set forth in 18 U.S.C. § 3553(a), and, in particular, § 3553(a)(6), the Court should reject 

the prosecution’s attempt to treat Black and Radler under different guideline books as part of a 

strategy to further widen the yawning chasm of sentencing disparity between these two 

individuals. 

We note in addition that the government’s agreement to a 29-month sentence for David 

Radler seriously undercuts its assertion here that Mr. Black’s convictions justify a minimum 

sentence under the guidelines of 235 months’ imprisonment.  Put simply, the benefits of 
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cooperation cannot possibly include the availability of a ninety-percent downward departure.  

We do not dispute that Radler’s decision to cooperate may entitle him to some concession in 

sentencing, but the disparity between Radler’s sentence and that proposed by the government for 

Mr. Black cannot be accounted for by simple leniency.  If the government was willing to accept 

a 29-month sentence in return for Radler’s plea and his testimony, that must reflect a belief that 

the conduct to which Radler pled guilty justified a sentence in the 29-month, rather than the 200-

month, range.  We share this belief and urge the court to adopt it as well. 

3. Use Of The 2005 Manual Would Result In A Disproportionate 
Obstruction Penalty. 

As discussed above, the 2000 and 2006 Sentencing Guidelines manuals treat obstruction 

identically, calling for two-level enhancements.  However, the 2006 manual provides for 

considerably stiffer penalties for the 2000-2001 mail fraud offenses of which the jury convicted 

the defendants than the Manual then in effect.  Use of the current Manual rather than the 2000 

Manual would in effect convert the two-point enhancement permitted by §3C1.1 into at least a 

six-level increase based on the same conduct.  This result is neither warranted nor just.  In 

addition, use of the 2005 manual would result in using the “same conduct in two different ways 

to justify two upward adjustments” – one two-level upward adjustment under the grouping 

provisions and one wholly arbitrary four-level (or eight level) increase based on the fortuity that 

the conduct underlying the obstruction count took place in 2005.  “Double counting” the same 

conduct is impermissible under the Guidelines.  See United States v. Beith, 407 F.3d 881, 888  

(7th Cir 2005).  There is no principled reason why this situation should be treated any differently. 
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