
1   This motion covers defendants Black, Boultbee, and Atkinson only.  The government
intends to supplement its filing to address defendant Kipnis within 14 days.

2  The government hereby incorporates its response to Defendants’ Objections to the
Government’s Proposed Forfeiture Jury Instructions (Docket Entry #794), setting out the
preponderance of the evidence standard for forfeiture determinations, the basis for joint and several
liability among co-schemers, and the availability of forfeiture in honest services fraud cases. 

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

UNITED STATES OF AMERICA )
)

vs. ) No. 05 CR 727
)     Judge Amy J. St. Eve

CONRAD BLACK et. al.,                        )

GOVERNMENT’S MOTION FOR PRELIMINARY ORDER OF FORFEITURE

The UNITED STATES OF AMERICA, by its attorney, PATRICK J. FITZGERALD,

United States Attorney for the Northern District of Illinois, respectfully moves the Court,

pursuant to Title 28, United States Code, Section 2461(c), Title 18, United States Code,

Section 981(a)(1)(C) and Fed. R. Crim. P. 32.2, for entry of a preliminary order of forfeiture.

The government seeks an order holding defendants Black, Boultbee and Atkinson jointly and

severally liable for forfeiture of $16,925,000 in proceeds of the U.S. community newspaper

fraud scheme.1  The government also seeks to recover part, if not all, of that forfeiture

judgment from specific property of defendant Black either as traceable proceeds or substitute

assets.  In support of its motion,2 the  government states as follows:

I. Background

On July 13, 2007, following a 4-month jury trial, defendants Conrad Black, Jack
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Boultbee, Peter Atkinson and Mark Kipnis were convicted of three counts of mail fraud for

participating in a scheme to defraud Hollinger International, Inc. (“International”) and its

shareholders of millions of dollars in connection with the sales of International’s U.S.

community newspapers.  Defendant Black was also convicted of one count of obstructing

justice.  In Forfeiture Allegation One of the Superseding Information, the government seeks

to forfeit the proceeds of defendants’ U.S. community non-compete fraud scheme.  This

memorandum (i) sets out the amount of proceeds from that scheme, (ii) describes the transfer

of those proceeds into certain forfeitable assets, and (iii) explains the basis for forfeiting

substitute assets, if necessary, to satisfy the judgment.

At trial the government proved, through witness testimony and documents, that

defendants systematically inserted International’s top executives and/or Hollinger Inc.

(“Inc.”) as non-compete covenantors into a series of transactions, to pay the top executives

tax-free bonuses and to funnel money to Inc.  Through this scheme, the defendants diverted

$32.15 million from International to Inc., Black, Radler, Boultbee and Atkinson.  All four

defendants were convicted of Count One of the Superseding Information, which sets out the

entire U.S. Community non-compete scheme.  Defendants effectuated that scheme through

seven transactions:

• American Trucker and Mine and Quarry Trader:  In May 1998, these
publications were purchased by Intertec Publishing Corporation for
approximately $75 million; a $2 million non-compete payment to International
was later diverted to Inc.  See Government Exhibits Trucker-7 and 8 (attached
as Forfeiture Exhibit A).

• CNHI (I):  In February 1999, Community Newspaper Holdings, Inc. (“CNHI”)
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purchased multiple U.S. community newspapers from International for
approximately $472 million; $12 million of a $50 million non-compete
payment to International was diverted to Inc.  See Government Exhibit CNHI-
10 and 14 (attached as Forfeiture Exhibit B). 

• Horizon:  In March 1999, Horizon, owned in substantial part by Black and
Radler, purchased multiple U.S. community newspapers from International for
approximately $43.7 million; $1.2 million of a $5 million non-compete
payment to International was diverted to Inc.  See Government Exhibit
Horizon-4 (attached as Forfeiture Exhibit C).

• CNHI (II):  In November 2000, in a second round, CNHI purchased U.S.
community newspapers from International for approximately $90 million;
$750,000 of a $3 million non-compete payment to International was diverted
to Inc.  Black, Radler, Boultbee, and Atkinson also received approximately
$9.5 million in funds diverted from the transaction, labeled as non-compete
payments.  See Government Exhibits CNHI-18, 19, 20, 21, 22 and 23 (attached
as Forfeiture Exhibit D).

• Forum:  In September 2000, Forum bought U.S. newspapers from
International for approximately $14 million; $100,000 of a $500,000 non-
compete payment to International was diverted to Inc.  See Government
Exhibit Forum-10 (attached as Forfeiture Exhibit E).  Black, Radler, Boultbee,
and Atkinson also received money that was diverted from the transaction,
labeled “supplemental non-competition payments,” although no individual
non-compete agreements were entered in the Forum transaction.  See
Government Exhibits Supp Payment-1, 2, 3, 4, 5 and 6  (attached as Forfeiture
Exhibit G). 

• Paxton:  In October 2000, Paxton bought U.S. newspapers from International
for approximately $59 million; $500,000 of a $2 million non-compete payment
to International was diverted to Inc.  See Government Exhibit Paxton-4
(attached as Forfeiture Exhibit F).  Black, Radler, Boultbee, and Atkinson also
received money that was diverted from the transaction, labeled “supplemental
non-competition payments,” although no individual non-compete agreements
were entered in the Paxton transaction.  See Government Exhibits Supp
Payment-1, 2, 3, 4, 5 and 6  (attached as Forfeiture Exhibit G).  

• American Publishing Company:  In February 2001, Black, Radler, Boultbee,
and Atkinson received $5.5 million that was diverted from American
Publishing Company (“APC”), a subsidiary through which International had
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owned its U.S. community newspapers outside the Chicago area, in the form
of purported non-compete payments.  See Government Exhibits APC-9, 12,
14, 16 (attached as Forfeiture Exhibit H).

The fraudulent non-compete payments in the U.S. community transactions can be

divided into two categories:  payments to Inc. and payments to individual executives.  

A. Payments Fraudulently Transferred to Inc.

As described in Count One, in early 1999, after International started selling off the

U.S. papers, a decision was made to insert Inc. as a non-compete covenantor in all future

deals involving the sale of International’s U.S. community newspapers.  Inc. was to receive

25% of any non-compete payments.  This was referred to by various witnesses at trial as a

“template” for the U.S. transactions.  As demonstrated at trial, Black, Radler, Boultbee, and

Kipnis were all involved in discussions about implementing the template.

In the CNHI(I) and (II), Horizon, Forum, and Paxton deals, Black, Radler, Boultbee,

and Kipnis caused Inc. to be inserted in the deals as non-compete covenantors and to be

allocated 25% of the non-compete money.  As to CNHI, Forum, and Paxton, representatives

of each company testified at trial that they had not requested or required non-compete

agreements from or non-compete payments to Inc. as part of the deals.  They further testified

that they would have done the deals without non-compete agreements from or payments to

Inc.  As to Horizon, there was no outside buyer; Black and Radler were the major investors,

and it made no sense for them to require non-compete agreements with Inc., their own

company.  International’s Audit Committee members each testified that they were not aware

of, and had never been presented with or approved, any of the non-compete payments to Inc.
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Moreover, the Inc. payments were never disclosed to the company’s shareholders.

The other payment to Inc. was made in connection with the sale of American Trucker

magazine.  In that transaction, the non-compete agreement specified $2 million would go to

International.  There was no mention of Inc. in the contract.  The $2 million was, in fact, paid

to International at closing, but months later, in February 1999 (at the same time that the first

CNHI transaction was nearing closing), all of the money was transferred to Inc. 

B. Payments Fraudulently Transferred to Individuals

Black, Radler, Boultbee, Atkinson, and Kipnis also schemed to transfer money to the

top four executives, disguised as non-compete payments.  At the time, Black, Radler,

Boultbee, and Atkinson were Canadian citizens, and non-compete payments were tax-free

in Canada.  By receiving money as non-compete payments, the top four executives were able

to avoid paying tax on the money they had received.  Moreover, Black, Radler, Boultbee, and

Atkinson were employees of Ravelston and received their salaries and bonuses from

Ravelston, not directly from International.  By taking money directly from International in

the form of non-compete payments, the top four executives were able to get additional

millions on top of the salary and bonus money they were already receiving from Ravelston,

and Black was able to avoid paying additional bonus costs to the other executives out of

Ravelston funds.

In November 2000, in CNHI(II), Black, Radler, Boultbee, and Atkinson received a

total of $9.5 million in so-called non-compete payments, even though CNHI never requested

or required their non-competes as part of the deal.  International’s directors and Audit
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Committee were never told anything about $9.5 million in non-compete payments being

made – payments that were over three times the amount of non-compete fees specified in the

contract. 

Then, in February 2001, Black, Radler, Boultbee, and Atkinson received a total of

$5.5 million in payments from APC, a subsidiary of International.  The money came out of

the proceeds that International had earned on the CNHI(II) transaction.  Black and Radler

each received $2.7 million, and Boultbee and Atkinson each received $137,500.  At the time

they received the payments, all four executives signed documents called non-compete

agreements, which had been prepared and sent to the executives by Kipnis.  The purpose of

signing the non-compete agreements was so that the executives would receive the money tax-

free in Canada.  No one from International’s board had asked the top executives to sign non-

competes, and the payments were never presented to or discussed by the Audit Committee

or the board, who knew nothing about them. 

Finally, in April 2001, Black, Radler, Boultbee, and Atkinson received a total of

$600,000 in payments, again from APC.  This money came out of the reserves on the Forum

and Paxton transactions, and was purportedly paid as non-compete payments for Forum and

Paxton.  On those deals, however, there were no individual non-compete agreements.  Forum

and Paxton never requested non-compete agreements with or payments to the individual

executives, and no such agreements were ever entered.  Nevertheless, Black and Radler each

received $285,000, and Boultbee and Atkinson each received $15,000 that otherwise would

have stayed with International.   Kipnis discussed the payments with Radler and was copied



3  Forfeiture Allegation One alleges that $32 million in proceeds are forfeitable.  However,
as set out below, the government is seeking forfeiture of only those non-compete payments made
after August 23, 2000, when CAFRA was enacted.  
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on a memo from APC’s financial officer memorializing the payments.

Thus, the U.S. Community transactions resulted in $16.55 million in unauthorized and

fraudulent payments to Inc. and $15.6 million in unauthorized and fraudulent payments to

individual executives Black, Radler, Boultbee and Atkinson.  All together, defendants’

scheme diverted approximately $32.15 million to the top executives and Inc.  Both the

individual and the Inc. payments were part of the scheme charged in Counts One, Six and

Seven of the Superseding Information.  Accordingly, each count alleged that “[a]s a result

of this scheme, defendants and their co-schemers fraudulently diverted over $32 million from

International, and fraudulently deprived International of its right to receive their honest

services.”  Superseding Information Count One at ¶3; Count Six at ¶1; Count Seven at ¶1.

In convicting defendants of each of these counts, the jury found that defendants knowingly

and intentionally participated in a scheme that generated $32.15 million in fraud proceeds.

C. Black’s Expenditure of Fraudulent Payments 

In Forfeiture Allegation One, the government seeks a money judgment ordering

forfeiture of the proceeds of the U.S. community non-compete fraud scheme.  Specifically,

the government seeks a money judgment ordering forfeiture of $16,925,000 in proceeds of

the U.S. community scheme.3  As co-schemers, defendants should be held jointly and

severally liable for the entire amount of proceeds of their fraud scheme.  United States v.
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Spano, 421 F.3d 599, 603 (7th Cir. 2005) (co-conspirators are jointly and severally liable for

the amount of the forfeiture, regardless of how much or how little they benefitted from the

conspiracy); United States v. Genova, 333 F.3d 750, 761 (7th Cir. 2003) (defendants “as

partners in crime, are jointly and severally liable for the forfeitable proceeds of their

activities”).  

The government seeks to recover part of the forfeitable proceeds from specific assets

obtained by defendant Black, directly or indirectly, as a result of the fraud scheme, namely:

(a) approximately $8.5 million, which represents the net proceeds of Black’s sale of the

Second Floor New York co-op apartment that was seized in October 2005, and (b) Black’s

real property located at 1930 S. Ocean Boulevard in Palm Beach, Florida.  Through financial

records and other documents, the government will demonstrate that Black used the proceeds

from the U.S. community non-compete scheme to purchase and make improvements to the

New York co-op apartment and to make substantial improvements to the Palm Beach

property.  To the extent the forfeiture judgment exceeds the amount of proceeds that can be

traced to those two properties, the government seeks to forfeit the remainder as substitute

assets to satisfy the judgment pursuant to 21 U.S.C. § 853(p), as incorporated by 28 U.S.C.

§ 2461(c).

On November 21, 2000, Black received $4.3 million for his fraudulent non-compete

agreement in the CNHI(II) transaction.  See Govt. Ex. CNHI-20 (Forfeiture Ex. D).  As set

out in more detail below, Black used $2.15 million of the proceeds from that transaction to

purchase the New York apartment on December 22, 2000.  See Govt. Ex. Apartment-7
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(attached as Forfeiture Ex. I).  In addition, after he received the approximately $2.6 million

APC payment on February 12, 2001, and the $285,000 supplemental payment on April 11,

2001, Black spent approximately $254,000 of those funds on the New York apartment.  See

Summary of Black’s Account Activity, Forfeiture Exhibit J (attached).  The total amount of

fraudulent non-compete monies that Black put into the New York apartment is approximately

$2.4 million.  Id.  As for the Palm Beach house, Black’s bank records show that he spent a

total of approximately $2.96 million from the CNHI(II), APC and supplemental payments

on that property.  Id. 

On October 7, 2005, Black sold the Second Floor apartment at 635 Park Avenue for

$10.5 million.  See Forfeiture Exhibit K (attached).  After deducting the costs and taxes

associated with the transaction, Black received net proceeds of approximately $8.5 million

from the sale of the apartment.  The government seized those net proceeds on the same day

as the closing and commenced an administrative forfeiture action against them.  Upon return

of the indictment in this case, the proceeds of the apartment sale became subject to criminal

forfeiture under Forfeiture Allegation One.  In addition, those funds were posted by Black

as part of the security for his bond in this case.       

II. Application of Mail and Wire Fraud Forfeiture Statute

The offenses of conviction require that this Court impose forfeiture as part of any

sentence imposed.  Read together, 28 U.S.C. § 2461(c) and 18 U.S.C. § 981(a)(1)(C) provide

that a court, in imposing sentence on a person convicted of an offense constituting “specified

unlawful activity,” such as mail and wire fraud, “shall order” that the person forfeit any
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property, real or personal, which constitutes or is derived from proceeds traceable to the

violation.  Congress added Section 2461(c) in 2000 as part of the Civil Asset Forfeiture

Reform Act (CAFRA), Pub. L. 106-185, § 16, in order “to expand the availability of criminal

forfeiture to the comprehensive list of crimes referenced in 18 U.S.C. § 1956(c)(7), which

list includes general mail fraud.”  United States v. Vampire Nation, 451 F.3d 189, 200-201

(3d Cir. 2006).  See also United States v. Edelkind, 467 F.3d 791, 799 (1st Cir. 2006)

(Congress intended Section 2461(c) to “fill[ ] the gap between criminal and civil forfeiture

by making criminal forfeiture available in every criminal case that the criminal forfeiture

statute does not reach but for which civil forfeiture is legally authorized”); United States v.

Smairat, 2006 WL 1554412, at *8-10 (N.D. Ill. June 1, 2006) (“This court reads § 2461(c)

as allowing criminal forfeiture . . . of the proceeds of wire fraud.”) (attached as Government

Ex. Authority 1).  Now, upon being convicted of mail fraud, defendants should be ordered

to forfeit the proceeds of their criminal activity, as with any other criminal forfeiture.

A.   Proceeds of the U.S. Community Non-Compete Scheme 

Here, the jury has found defendants guilty of participating in a scheme to defraud

International of $32.15 million in the form of non-compete payments to Inc. and the

individual executives.  All of that money constitutes proceeds of the fraud scheme.  Section

981(a)(2)(B) defines “proceeds” as “the amount of money acquired through the illegal

transactions resulting in the forfeiture, less the direct costs incurred in providing the goods



4  Section 981(a)(2)(A) provides a different definition of “proceeds,” but that definition
applies only “[i]n cases involving illegal goods, illegal services, unlawful activities, and
telemarketing and health care fraud schemes.”  In cases like this one “involving lawful goods or
lawful services that are sold or provided in an illegal manner,” the definition of “proceeds” in
Section 981(a)(2)(B) applies. 
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and services.”4  The amount of money acquired through the fraudulent non-compete

agreements in the U.S. community scheme is $32.15 million.  All of that money would have

gone to International as part of the sales of its community newspaper assets if not for

defendants’ inserting the top executives and Inc. as non-compete covenantors, or otherwise

diverting the money to the top executives as demonstrated in the proofs at trial.  

Nonetheless, because criminal forfeiture of mail fraud proceeds became available only

as of August 23, 2000, when CAFRA was enacted, and forfeiture of earlier proceeds may

present ex post facto clause concerns (although that is certainly not established), the

government is not seeking forfeiture of the full $32.15 million in this case.  Cf. Smairat, 2006

WL 1554412, at *6 (noting that ex post facto clause is not violated when a criminal forfeiture

statute is applied to a continuing offense that straddles the effective date of the statute, but

holding that wire fraud is not a continuing offense).  See also United States v. Jennings, 487

F.3d 564, 585-86 (8th Cir. 2007) (rejecting ex post facto challenge to forfeiture judgment

where indictment alleged a mail fraud scheme that started before August 23, 2000 and

continued after CAFRA’s effective date).  The government is not seeking forfeiture of the

non-compete payments made before August 23, 2000, namely American Trucker ($2

million), CNHI(I) ($12 million) and Horizon ($1.2 million).  Consequently, the government

seeks a money judgment requiring defendants to forfeit the remaining $16.95 million, which



5  While United States v. Genova, 333 F.3d 750, 761 (7th Cir. 2003) and United States
v. Masters, 924 F.2d 1362, 1369-70 (7th Cir. 1991) support forfeiting only “net proceeds” in
the RICO and money laundering context, the government continues to believe that these
decisions are wrong and should be corrected.  The Seventh Circuit’s definition of “proceeds”
is contrary to the clear meaning of word and the holdings by other courts of appeal that have
repeatedly held that the term “proceeds” includes anything realized or obtained from the
underlying criminal activity, not just net income.  See United States v. Hurley, 63 F.3d 1, 21 (1st
Cir. 1995); United States v. McHan, 101 F.3d 1027, 1041-42 (4th Cir. 1996) (interpreting a parallel
provision in 21 U.S.C. § 853); United States v. DeFries, 129 F.3d 1293, 1313-14 (D.C. Cir. 1997);
United States v. Simmons, 154 F.3d 765, 770-71 (8th Cir. 1998).
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represents “the amount of money acquired through the illegal transactions” in CNHI(II),

Forum, Paxton, APC and the Supplemental Payments.  

Defendants may argue that any forfeiture judgment imposed should cover only “net

proceeds” from the criminal scheme, and therefore the Court should exclude various

overhead expenses and taxes.  Although the Seventh Circuit has held in other contexts that

forfeiture of proceeds means the “net proceeds” from the crime, as noted above, Section 981

contains its own definition of “proceeds.”  That provision states:

the term ‘proceeds’ means the amount of money acquired through the illegal
transactions resulting in the forfeiture, less the direct costs incurred in providing the
goods or services.  The claimant shall have the burden of proof with respect to the
issue of direct costs.  The direct costs shall not include any part of the overhead
expenses of the entity providing the goods or services, or any part of the income taxes
paid by the entity.

18 U.S.C. § 981(a)(2)(B) (emphasis added).  Thus, while the statute does contemplate some

deduction of costs associated with providing the goods and services, it is a far more narrow

provision than the Seventh Circuit case law defining net proceeds for purposes of RICO and

money laundering forfeiture.5  In any event, under the circumstances of this case, there are



6  In Segal, the Court drew an analogy to United States v. Genova,  333 F.3d 750 (7th Cir.
2003), which is just as apt to this case.  Segal, 2007 WL 2200507, at *11.  In Genova, the mayor
of Calumet City, Jerome Genova, appointed Lawrence Gulotta to be city prosecutor and arranged
for Gulotta’s firm to get most of the city’s legal business in return for receiving kickbacks from
Gulotta.  As the Court explained, while the kickbacks may have been a cost of doing business for
Gulotta, they were net proceeds to Genova when he received them.  Similarly, the non-compete
payments may have been a cost of business for International but “the pilfered funds were net
proceeds” to defendants.  Id.
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no “direct costs incurred in providing the goods or services.”  In certain of the transactions

at issue (CNHI(II), Forum, and Paxton), defendants simply inserted the top executives and/or

Inc. into existing transactions for the sale of International’s assets and siphoned off millions

of dollars in the process.  In others of the transactions (APC and the Supplemental Payments

linked to Forum and Paxton), defendants just took money from International.  There were no

added transaction costs to the defendants for completing the newspaper sales with non-

compete agreements included.  Indeed, the testimony at trial established that in cases where

there was actually a newspaper transaction, the top executives’ and/or Inc.’s names were

simply added to the documentation.  

As the Seventh Circuit noted in rejecting a similar argument recently, “[t]o

[defendants], it was all net proceeds, figuratively, all gravy.”  United States v. Segal, 05-4601

and 05-4756, – F.3d –, 2007 WL 2200507, at *10 (7th Cir. Aug. 2, 2007) (attached as

Government Ex. Authority 2).6  Any expenses involved in the acquisition of the non-compete

payments were borne by the victim in this case – International.  Moreover, any overhead

expenses incurred by International in the process of negotiating and completing these

transactions are specifically disavowed as costs that should be deducted under the statute.



7  It should be noted that under the terms of the statute, it is the “claimant” – in this case,
defendants – that would bear the burden of proof on the issue of direct costs.  18 U.S.C. §
981(a)(2)(B).  Thus, to the extent defendants raise the issue of deducting costs, they are required to
introduce evidence to prove those costs by a preponderance of the evidence.   

14

Similarly, the statute makes clear that neither International’s, Inc.’s nor the individual

executives’ taxes should be deducted – although in this case, the non-compete payments were

tax free.7     

Defendants might also argue that because they were found not guilty of Count Five

of the Superseding Information, they cannot be held responsible for the fraudulent transaction

tied to that particular mailing, namely CNHI(II).  This argument is mistaken for several

reasons.  Initially, the jury’s verdict as to Count Five was a “general verdict” and gives no

indication as to why the jury found Black or the other defendants not guilty on Count Five.

There is no factual or legal basis for suggesting that the jury’s verdict indicates a belief that

Black or the other defendants did not participate in any particular part of the scheme.  More

importantly, as the Seventh Circuit recently cautioned in United States v. Horne, 474 F.3d

1004 (7th Cir. 2007):

It is inconsistent with giving controlling weight at the sentencing phase to an acquittal
of one or some of the charges that were before the jury. You can think it slightly more
likely than not that a defendant committed some crime without thinking it so much
more likely that you would vote to convict him.

Id. at 1006-07.  Simply put, the standard at sentencing, including the forfeiture determination,

is not proof beyond a reasonable doubt.  Rather, it is now up to the Court to determine

whether the government has proved by a preponderance of the evidence that defendants
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engaged in a $32 million fraud scheme (of which the government now seeks forfeiture of

$16.95 million).  Id.; United States v. Masters, 978 F.2d 281, 286-87 (7th Cir. 1992).

Courts have repeatedly recognized that a forfeiture judgment can and should include

the proceeds of the entire scheme, regardless of whether the jury has acquitted the defendants

of some counts within that scheme.  In United States v. Genova, 333 F.3d 750, 762 (7th Cir.

2003), the Court stated that “[t]he fact that Genova was acquitted of counts charging that he

devoted the City’s resources to his home-improvement projects does not eliminate all

possibility of a forfeiture based on these activities.”  Indeed, “[s]o long as the sentencing

court finds by a preponderance of the evidence that the criminal conduct through which the

proceeds were made was foreseeable to the defendant, the proceeds should form part of the

forfeiture judgment.”  United States v. Fruchter, 411 F.3d 377, 384 (2d Cir. 2005) (citing

United States v. Edwards, 303 F.3d 606, 643 (5th Cir. 2002)).  See also United States v.

Hasson, 333 F.3d 1264, 1279 n.19 (11th Cir. 2003) (noting that “[t]he jury verdict acquitting

Hasson of the two mail fraud counts does not preclude a fact-finder from relying on the

evidence introduced in support of those counts for other purposes,” including forfeiture);

United States v. Boesen, 473 F. Supp. 2d 932, 953 (S.D. Iowa 2007) (holding that gross

proceeds from “overall scheme,” including even uncharged executions of fraud scheme for

which defendant was convicted, could be included in forfeiture amount).

Finally, defendants are liable for forfeiture of the proceeds from their scheme

regardless of whether they still possess those proceeds.  United States v. Ginsburg, 773 F.2d

798, 801-02 (7th Cir. 1985) (en banc) (forfeiture is “not limited to whatever is left over or
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unspent at the time of the conviction, but instead includes the entire amount that was

acquired”); Vampire Nation, 451 F.3d at 201-202 (noting that the forfeiture statute “does not

contain any language limiting the amount of money available in a forfeiture order to the

value of the assets a defendant possesses at the time the order is issued,” therefore, “an in

personam forfeiture judgment may be entered for the full amount of the criminal proceeds”).

Nor should the forfeiture judgment be reduced by any amounts paid by defendants before

trial as restitution.  Forfeiture, fines and restitution are three entirely separate matters.  They

are not mutually exclusive, nor are they credited against each other.  See United States v.

Emerson, 128 F.3d 557 (7th Cir. 1997); United States v. Leahy, 464 F.3d 773, 793 n.8 (7th Cir.

2006); United States v. McCormick, 2006 WL 1722197 (E.D. Mich. June 22, 2006) (attached

as Government Ex. Authority 3).   

B.  Forfeiture of Specific Property

In addition to a money judgment ordering forfeiture of the proceeds, the United States

seeks forfeiture of specific property “derived from proceeds traceable” to the mail fraud

scheme under 18 U.S.C. § 981(a)(1)(C) to satisfy the judgment.  An order of forfeiture can

be comprised of both a money judgment and an order forfeiting specific assets.  United States

v. Hall, 434 F.3d 42, 60 n.8 (1st Cir. 2006).  This is because property traceable to criminal

proceeds is forfeitable as well, and a mere change in the form of the proceeds does not

prevent forfeiture.  United States v. Swanson, 394 F.3d 520, 529 n.4 (7th Cir. 2005).

Specifically, the government seeks forfeiture of the New York apartment funds and the Palm

Beach house to the extent of the proceeds transferred to those properties.  Under these
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circumstances, “the court must determine whether the government has established the

requisite nexus between the property and the offense,” Fed. R. Civ. P. 32.2(b)(1), by a

preponderance of the evidence.  Here the requisite nexus is shown because Black took

monies that he received from the non-compete payments and put that money into the New

York apartment and the Palm Beach house, either as funds used to purchase the New York

apartment or as funds used to make improvements in both properties.   

During the period between November 21, 2000 and April 9, 2001, Black received

non-compete payments in the CNHI(II), APC and Forum/Paxton transactions for a total of

approximately $7,197,500.  These fraud proceeds were deposited in Black’s account at

Canadian Imperial Bank of Commerce (CIBC) – Account #92-49435– and then shortly

thereafter used to pay for various expenses related to the New York apartment and the Palm

Beach house.  Black’s receipt and expenditure of these fraud proceeds are set out in a

schedule prepared by IRS Revenue Agent Shari Schindler (attached as Forfeiture Exhibit J),

along with supporting documentation, including invoices, copies of checks and bank

statements (attached as Forfeiture Exhibits L and M).  All together, the documents

demonstrate that Black spent approximately $2.4 million of the fraud proceeds on the New

York apartment and approximately $2.96 million on the Palm Beach house.  

For example, Black received a $4.3 million check (#064874) dated November 21,

2000 for his non-compete agreement in the CNHI(II) transaction.  See Forfeiture Ex. D.  This

check was credited to his CIBC Account #92-49435 on November 22, 2000.  Forfeiture Ex.

J at Line 1.  One month later, on December 22, 2000, Black wired $2.15 million from that



8  The check was backdated to December 31, 2000, but was sent to Black and deposited to
his CIBC account in February 2001.

9  In some cases, Black used a single check or wire transfer from the CIBC account to pay
invoices for work done by Mlinaric on both the New York apartment and the Palm Beach house (see
e.g., March 15, 2001 wire, Exhibit J at Line 73, paying Mlinaric invoices #1112, 1116, 1117 and
1118  at Bates numbers USA_GJ_0034563 - 0034570).  In those circumstances, Agent Schindler
divided the expenses between the two properties based on the information on the invoice and other
records.  Thus, the $68,085 payment is credited $24,750 for the New York apartment and $43,335
for the Palm Beach house. 
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account to International’s account at Bank One in Chicago, as partial payment for the Second

Floor apartment at 635 Park Avenue.  See Forfeiture Exs. I and J at Line 23.  On February

12, 2001, Black deposited a $2,612,500 check (#65282) to the same CIBC account from his

APC non-compete agreement.8  Forfeiture Ex. J at Line 52.  Over the next two months, Black

paid approximately $86,000 out of that account to Mlinaric, Henry and Zervudachi, Inc. for

improvements to the New York apartment.9  Id. at Lines 55, 73, 78 and 85.  And after Black

deposited the check (#065489) for $285,000 that he received as a “supplemental payment”

from the Forum and Paxton reserves on April 11, 2001, he spent approximately $164,200 out

of that account for work done by Mlinaric on the New York apartment.  Id. at Lines 95 and

104.

The records relating to the Palm Beach house also demonstrate that millions of dollars

from the non-compete proceeds were used to pay for improvements to that property.  The

primary vendor who performed construction work on the Palm Beach house was Hendrick

Bros. Construction Co.  See Forfeiture Ex. L.  On December 28, 2000, after Black received

his CNHI(II) non-compete payment, he wrote a check (#8016291) for approximately



19

$701,000 to Hendrick Bros. for work on the Palm Beach house.  Forfeiture Ex. J at Line 27.

And within weeks after Black’s APC check was credited to his CIBC account, he wrote

checks to Hendrick Bros. for approximately $320,000 (#8016684) on February 26, 2001, id.

at Line 57, and for approximately $455,000 (#8016740) on March 9, 2001, id. at Line 70.

A month after receiving his “supplemental payment” from Forum and Paxton, Black wrote

a check to Hendrick Bros. on May 14, 2001 for approximately $315,000 (#8053909).  Id. at

Line 116.  Black spent a total of approximately $1.866 million for work on the Palm Beach

house by Hendrick Bros. alone during the six-month period from November 22, 2000

through May 23, 2001.         

As the Court of Appeals recognized in Swanson, “if Swanson used the funds skimmed

from [a transaction in the fraud scheme] to purchase his home in New York, the home would

then be forfeitable as well.”  394 F.3d at 529 n.4.  By the same reasoning, Black’s use of

funds that he diverted from International to purchase and improve his apartment in New York

and to make improvements to his house in Palm Beach, renders them forfeitable as well.

Black cannot avoid forfeiture of the proceeds of his crime by converting them to some other

form. 

Moreover, any argument by Black that the funds used for these expenditures came

from legitimate monies he received for his non-compete agreement in the CanWest

transaction (or other sources) is unavailing.  Black does not have the benefit of such an

argument when his fraud proceeds are commingled with legitimate funds.  A strict tracing

of funds that are commingled with clean funds in a bank account is not necessary.  United
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States v. Braxtonbrown-Smith, 278 F.3d 1348, 1352-55 (D.C. Cir. 2002) (sufficient for

government to show defendant withdrew funds from commingled accounts; strict tracing

would be impossible given the fungible nature of money, and requiring such tracing would

lead to nonsensical results); United States v. Rodriguez, 53 F.3d 1439, 1447-48 (7th Cir.

1995) (purchase of house involved SUA proceeds even though only $1,000 of $17,000 was

derived from drug money); United States v. Rutgard, 116 F.3d 1270, 1292 (9th Cir. 1997)

(requiring strict tracing of specific funds would allow commingling to frustrate purpose of

forfeiture).  Instead, the government need only show a sufficient nexus between the property

to be forfeited and the criminal activity.  Here, that nexus has been shown.  Black deposited

fraud proceeds in his account and within a few weeks spent them on the New York apartment

and the Palm Beach house.    

Black also might argue that any forfeiture of the proceeds from the sale of the New

York apartment must be limited to the specific amount of proceeds from the U.S. community

non-compete scheme that are traceable to that property, not the amount that the property sold

for in 2005 after appreciating for five years.  That argument would be mistaken.  Where

proceeds of criminal activity are converted into a form that appreciates over time, forfeiture

of the proceeds includes any appreciation in that property.  For example, if a defendant took

drug proceeds and invested them in the stock market, the forfeiture judgment would be for

the current value of the securities that were purchased with the drug money, not the amount

of the original investment.  See United States v. Betancourt, 422 F.3d 240 (5th Cir. 2005) (if

defendant buys a lottery ticket with drug proceeds, the lottery winnings are traceable to the
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offense even though the value of the ticket appreciated enormously when it  turned out to

contain the winning number); United States v. Hill, 46 Fed. Appx. 838, 839 (6th Cir. 2002)

(stock).  Similarly, if a defendant invests the fraud proceeds in real estate, it would be the

appreciated value of that real estate that would be subject to forfeiture, not just the original

investment.  See United States v. Hawkey, 148 F.3d 920, 928 (8th Cir. 1998) (“Irrespective

of whether the increased value to the converted property is the result of wise investment,

personal effort by Hawkey, or by adding Hawkey's personal untainted funds, because the

converted property is traceable to the unlawful monetary transaction, we conclude that the

property is subject to forfeiture under the statute.”).  In other words, a defendant is not

entitled to the profits on his investment of fraud proceeds. 

C. Forfeiture of Substitute Assets

Once the money judgment is calculated, if the Court determines that property

traceable to the fraud scheme is not available to satisfy the judgment, pursuant to 21 U.S.C.

§ 853(p), the Court may order forfeiture of substitute property.  As the First Circuit explained

in United States v. Candelaria-Silva,

A criminal forfeiture order may take several forms. First, the government is entitled
to an in personam judgment against the defendant for the amount of money the
defendant obtained as proceeds of the offense.  Second, to the extent the government
can trace any of the proceeds to specific assets, it may seek the forfeiture of those
assets directly pursuant to 21 U.S.C. § 853(a)(1).  Third, if as a result of some act or
omission of the defendant, the government cannot trace the proceeds to specific
assets, it may seek the forfeiture of “any property, cash or merchandise, in satisfaction
of the amount of criminal forfeiture to which it is entitled.” United States v. Voigt, 89
F.3d 1050, 1088 (3d Cir.1996); see 21 U.S.C. § 853(p) (authorizing forfeiture of
substitute assets).
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166 F.3d 19, 42 (1st Cir. 1999).  Federal Rule of Criminal Procedure 32.2(e) sets out the

procedure for forfeiting substitute property.  It states: “On the government's motion, the court

may at any time enter an order of forfeiture or amend an existing order of forfeiture to

include property . . .” that is substitute property under an applicable statute. Fed.R.Crim.P.

32.2(e)(1).  Under section 853(p), if otherwise forfeitable proceeds (a) cannot be located, (b)

have been transferred to a third party, (c) have been placed beyond the jurisdiction of the

Court, or (d) have been commingled with other property which cannot be subdivided without

difficulty, substitute property can be forfeited to satisfy the Court’s judgment.

In Forfeiture Allegation One, the government gave notice to the defendants that if any

of the property constituting or derived from proceeds of the fraud scheme could not be

recovered directly, the government would seek forfeiture of substitute assets under Section

853(p).   To the extent any of the proceeds of defendants’ fraud scheme are unavailable for

forfeiture, the government is seeking to forfeit substitute assets of defendants Black,

Boultbee and Atkinson that are within the jurisdiction of this Court.  In particular, the

government seeks forfeiture of the following property to the extent necessary to satisfy a

forfeiture judgment:  

1) any remaining funds in the $8,558,035 that represents the net proceeds of
Black’s sale of the Second Floor Apartment in New York that was seized by
the United States in October 2005;

2) Black’s real property located at 1930 S. Ocean Boulevard in Palm Beach,
Florida; and

3) Atkinson’s real property located at 3101 Redwood Road, Napa, California.  
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Thus, if the Court were to conclude that the government cannot sufficiently trace the

proceeds of Black’s non-compete payments to the New York and Palm Beach properties,

because they are commingled with other funds and a strict tracing is required, then those

properties would still be forfeitable as substitute assets.  Similarly, to the extent defendants

have moved the proceeds of their fraud outside the jurisdiction of this Court, the Court can

order that any assets of the defendants that are within its jurisdiction be used to satisfy that

forfeiture judgment.    

III. Conclusion

For the forgoing reasons, the United States respectfully requests that the Court enter

a forfeiture judgment holding defendants Black, Boultbee and Atkinson jointly and severally

liable for $16.95 million in proceeds of the fraud scheme for which they were convicted.  In

addition, the government requests that $2,409,471 of the funds seized subsequent to the sale

of Black’s New York apartment be forfeited to satisfy that judgment and that $2,956,542

from the proceeds of the sale of Black’s Palm Beach house be forfeited as traceable assets.

Finally, the government requests that the remaining amount of the forfeiture judgment be

collected from substitute assets, namely the funds seized subsequent to Black’s sale of the
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New York apartment, the sale of the Palm Beach house and/or the sale of Atkinson’s

property in Napa, California.    
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