
IN THE UNITED STATES DISTRICT COURT FOR THE

EASTERN DISTRICT OF VIRGINIA

Norfolk Division

UNITED STATES OF AMERICA ) CRIMINAL NO. 2:04 cr 4-01
)

v. )   
)   

JOHN MAURICE HENOUD, )
)

Defendant. )

GOVERNMENT’S POSITION WITH RESPECT TO SENTENCING FACTORS

The United States of America, by and through its attorneys,

Paul J. McNulty, United States Attorney for the Eastern District

of Virginia, and Michael C. Moore, Assistant United States

Attorney, offers the following as to its position on sentencing

factors. Defendant John Maurice Henoud (Henoud) objects to

various enhancements in the Pre-Sentence Report under both

Blakely v. Washington, 2004 WL 1402697 (June 24, 2004), and under

traditional guidelines analysis.  To the extent that Henoud

relies on Blakely, this pleading will address those objections

initially as a group, and will follow with traditional Guidelines

analysis.    

I.  BLAKELY DOES NOT INVALIDATE THE FEDERAL SENTENCING GUIDELINES

A. This Court is Bound by Supreme Court and Circuit Court
Precedent Upholding the Guidelines.

In Blakely v. Washington, 2004 WL 1402697 (June 24, 2004),

the Supreme Court applied the rule of Apprendi v. New Jersey, 530

U.S. 466, 490 (2000), to invalidate a sentencing enhancement,

imposed pursuant to state law, that increased the sentence beyond
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the range authorized by Washington state’s statutory sentencing

guidelines regime.  The Court explained that, because the facts

supporting the enhancement were “neither admitted by [the

defendant] nor found by a jury,” the sentence violated the Sixth

Amendment right to trial by jury.  2004 WL 1402697, at *4.

Blakely did not invalidate the federal sentencing

Guidelines, nor did it hold that its rule applies to the

Guidelines.  See 2004 WL 142697, at *6 n.9 (“[t]he Federal

Guidelines are not before us, and we express no opinion on

them”); see also Apprendi, 530 U.S. at 497 n.21 (same).  Indeed,

in Apprendi itself, the Court expressed no view on the Guidelines

beyond “what this Court has already held.”  Id. (citing Edwards

v. United States, 523 U.S. 511, 515 (1998)).      What the

Court has “already held” about the Guidelines therefore continues

to provide the governing principle for this court -– and Supreme

Court rulings have consistently upheld the Guidelines against

constitutional attack and underscored their unique status within

our constitutional scheme.  See, e.g., Mistretta v. United

States, 488 U.S. 361 (1989).  Indeed, the Court has found that so

long as a sentence does not exceed the statutory maximums

established by Congress for the offense of conviction, a

Guidelines sentence can (in fact, sometimes must) be based on

judge-found conduct not proved to a jury, see Edwards v. United

States, 523 U.S. 511, 514-15 (1998); conduct not charged in the



1 See, e.g., Fisher v. King, 232 F.3d 391, 397 (4th Cir.
2000) (the Supreme Court has “reject[ed] the proposition that
other courts should ever conclude that the Supreme Court’s recent
cases have, by implication, overruled an earlier precedent”). 
Accord Figueroa v. Rivera, 147 F.3d 77, 81 (1st  Cir. 1998);
Perez v. Greiner, 296 F.3d 123, 125 n.4 (2d Cir. 2002); Sierra v.
Romaine, 347 F.3d 559, 575 (3d Cir. 2003); United States v.
Rodriguez-Montelongo, 263 F.3d 429, 434 (5th Cir. 2001); United
States v. Talley, 275 F.3d 560, 565 (6th Cir. 2001); Scheiber v.
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indictment, see Witte v. United States, 515 U.S. 389, 399-401

(1995); and conduct of which a defendant is acquitted but is

established by a preponderance of the evidence.  See United

States v. Watts, 519 U.S. 148, 156-57 (1997) (per curiam). 

Moreover, the Court has explicitly held that courts are bound not

only by the Guidelines, but by their policy statements and

commentary as well.  Stinson v. United States, 508 U.S. 36, 42

(1993).

This court is required to follow these precedents.  See

State Oil Co. v. Khan, 522 U.S. 3, 20 (1997) (“it is [the Supreme

Court’s] prerogative alone to overrule one of its precedents”);

Agostini v. Felton, 521 U.S. 203, 237 (1997) (courts of appeals

must leave to “this Court the prerogative of overruling its own

decisions,” even if such a decision “appears to rest on reasons

rejected in some other line of decisions”) (quotations, citations

omitted).  Indeed, every court of appeals recognizes that it is

obliged to follow Supreme Court precedent, even when that

precedent may appear to be undermined by subsequent Supreme Court

decisions.1  



Dolby Laboratories, Inc., 293 F.3d 1014, 1018 (7th Cir. 2002);
United States v. Maynie, 257 F.3d 908, 918 (8th  Cir. 2001);
United States v. Pacheco-Zepeda, 234 F.3d 411, 414 (9th Cir.
2000); Conover v. Aetna US Health Care, Inc., 320 F.3d 1076, 1079
n.2 (10th Cir. 2003); Florida League of Prof’l Lobbyists v.
Meggs, 87 F.3d 457, 462 (11th Cir. 1996) (“We are not at liberty
to disregard binding case law that is so closely on point and has
been only weakened, rather than directly overruled, by the
Supreme Court”); U.S. Air Tour Ass’n v. F.A.A.,  298 F.3d 997,
1012, n.8 (D.C. Cir. 2002) (“[T]he Supreme Court has made clear
that the lower courts do not have the power to make th[e]
determination” that Supreme Court decisions have been effectively
overruled by subsequent decisions).

2 See, e.g., United States v. Casas, 356 F.3d 104, 128
(1st Cir. 2004); United States v. Luciano, 311 F.3d 146, 153 (2d
Cir. 2002); United States v. Parmelee, 319 F.3d 583, 592 (3d Cir.
2003); United States v. Cannady, 283 F.3d 641, 649 & n.7 (4th
Cir. 2002); United States v. Floyd, 343 F.3d 363, 372 (5th Cir.
2003); United States v. Tarwater, 308 F.3d 494, 517 (6th Cir.
2002); United States v. Merritt, 361 F.3d 1005, 1015 (7th Cir.
2004); United States v. Banks, 340 F.3d 683, 684-65 (8th Cir.
2003); United States v. Ochao, 311 F.3d 1133, 1134-36 (9th Cir.
2002); United States v. Mendez-Zamora, 296 F.3d 1013, 1020 (10th

Cir. 2002); United States v. Ortiz, 318 F.3d 1030, 1039 (11th

Cir. 2003); United States v. Pettigrew, 346 F.3d 1139, 1147 n. 18
(D.C. Cir. 2003).

3 See, e.g., Booth v. Maryland, 327 F.3d 377, 383 (4th

Cir. 2003) (“[A] panel of this circuit cannot overrule a prior
panel. Only the en banc court can do that.”).
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Furthermore, the courts of appeals have also unanimously

held that the federal Guidelines do not violate the rule of

Apprendi.2  These decisions, too, bind the district courts and

the individual panels of the courts of appeals.3 This court,

thus, may not take it upon itself to cast aside the Guidelines

system and the integrated sentencing process it mandates. 



4 See also 28 U.S.C. 991(b)(1)(B) (Commission directed to
establish sentencing policies that “provide certainty and
fairness in meeting the purposes of sentencing” and that “avoid[]
unwarranted sentencing disparities among defendants with similar
records who have been found guilty of similar criminal conduct”
while maintaining “sufficient flexibility to permit
individualized sentences”).
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B. The Supreme Court Has Consistently Upheld the
Constitutionality of Guidelines Sentences Based on
Judge-Found Facts.

The Sentencing Reform Act of 1984 significantly altered the

way in which district courts sentence persons convicted of

federal crimes.  Before the Act, Congress defined broad

sentencing ranges, and then left it to individual judges to set

sentences within those ranges on a case-by-case basis.  See

Mistretta, 488 U.S. at 364 (pre-Guidelines, “Congress delegated

almost unfettered discretion to the sentencing judge to determine

what the sentence should be within the customarily wide range”). 

With the Act, Congress delegated the authority to channel that

judicial discretion to the Sentencing Commission, an “independent

commission in the judicial branch of the United States.”  28

U.S.C. 991(a); see Mistretta, 488 U.S. at 385.  Congress charged

the Commission with devising a system of sentencing ranges for

categories of offenses and defendants according to various

specified and unspecified factors.  See 28 U.S.C. 994(a)-(e).4 

In response, the Commission chose to create a system requiring a

court to consider a defendant’s “real” offense (i.e., his actual

conduct), even if that conduct is not part of the charged offense



5 The courts of appeals have widely held that the
Guidelines also comport with due process.  See, e.g., United
States v. Govan, 152 F.3d 1088, 1094 (9th Cir. 1998); United
States v. Piper, 35 F.3d 611, 620 (1st Cir. 1994); United States
v. Spencer, 25 F.3d 1105, 1112 (D.C. Cir. 1994); United States v.
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of conviction.  See Guidelines Manual Ch. 1, Pt. A, intro.

comment. 4(a) (2002) (now included as an editorial note following

Guidelines § 1A1.1).  The Commission also specified that such

guidelines determinations were to be made within the statutory

maximums established by Congress in the U.S. Code.  See

Guidelines § 5G1.1; see also Witte, 515 U.S. at 401-02 (noting

that Guidelines channel the discretion of sentencing courts to

take into account related uncharged misconduct in imposing

sentence up to the statutory maximums, in a manner comparable to

pre-Guidelines practice). 

In Mistretta, 488 U.S. at 412, the Supreme Court upheld the

constitutionality of both the federal Guidelines and the

Sentencing Commission.  In the face of nondelegation and

separation of powers challenges, it held that “Congress neither

delegated excessive legislative power [to the Commission] nor

upset the constitutionally mandated balance of powers among the

coordinate Branches” by placing the Commission within the

judicial branch.  Id. at 384-85, 412; see also id. at 412

(Constitution does not prohibit Congress “from calling upon the

accumulated wisdom and experience of the Judicial Branch in

creating policy on a matter uniquely within the ken of judges”).5



Kerr, 13 F.3d 203, 207 (7th Cir. 1993); United States v.
Guajardo, 950 F.2d 203, 206 (5th Cir. 1991); United States v.
Delibac, 925 F.2d 610, 614-15 (2d Cir. 1991).
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With the overall constitutionality of the Guidelines

established, the Court was then called upon to evaluate various

of the Guidelines’ real world applications.  Repeatedly, it

upheld Guidelines sentences based on judge-found facts neither

submitted to nor considered by a jury.  Indeed, in Watts, 519

U.S. at 153-54, the Court upheld an enhancement, under Guidelines

§ 2D1.1(b)(1), for possession of a gun in connection with a drug

offense, even though the jury had acquitted the defendant of the

firearms charge under 18 U.S.C. 924(c).  The Court noted that

Guidelines § 1B1.3 -– the “relevant conduct” rule -– “directs

sentencing courts to consider all other related conduct, whether

or not it resulted in a conviction.”  519 U.S. at 153-54; see

also Guidelines § 1B1.3, comment., backg’d (“conduct that is not

formally charged or is not an element of the offense of

conviction may enter into the determination of the applicable

guideline sentencing range”).  Applying that principle, the Court

held that the sentencing court could consider the defendant’s

acquitted conduct (the firearms use) in determining his

Guidelines sentencing range (for drug trafficking), so long as

the acquitted conduct was proved by a preponderance of the

evidence.  519 U.S. at 156-57; see id. at 154 (“sentencing

enhancements do not punish a defendant for crimes of which he was
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not convicted, but rather increase his sentence because of the

manner in which he committed the crime of conviction”).  

Other cases, too, have upheld Guidelines sentences based on

related criminal conduct proved to a judge at sentencing, and not

underlying a jury’s verdict of guilt.  See Witte, 515 U.S. at

399-400 (judge may impose higher Guidelines sentence on defendant

convicted of possessing marijuana based on judge’s finding that

offender also engaged in uncharged cocaine conspiracy); Edwards,

523 U.S. at 514-15 (even if jury convicted defendant of cocaine-

only conspiracy, judge may impose higher Guidelines sentence

based on finding that defendant’s conduct included crack-related

activities); United States v. Dunnigan, 507 U.S. 87, 95-96 (1993)

(court may impose Guidelines enhancement for perjury at trial

when sentencing defendant for offense of conviction).

In so ruling, the Court clearly viewed the Guidelines

enhancements not as “statutory maximums” (requiring proof to a

jury beyond a reasonable doubt), but as rules channeling the

discretion of judges within the congressionally set maximums in

the U.S. Code.  Indeed, the Court explicitly said as much in

Edwards, which it notably cited with approval in Apprendi: 

Of course, petitioners’ statutory and constitutional claims
[that the court must base its Guidelines sentence
exclusively on the cocaine-only facts found by the jury]
would make a difference if it were possible to argue, say,
that the sentences imposed exceeded the maximum that the
statutes permit for a cocaine-only conspiracy.  That is
because a maximum sentence set by statute trumps a higher
sentence set forth in the Guidelines.
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Edwards, 523 U.S. at 515; Apprendi, 530 U.S. at 497 n.21; see

also Witte, 515 U.S. at 399-400 (although Guidelines enhancement

for uncharged conduct resulted in higher Guidelines range than

otherwise would have applied, range “still falls within the scope

of the legislatively authorized penalty” and is thus

constitutionally permissible); Mistretta, 488 U.S. at 396

(Guidelines “do not . . . establish[] minimum and maximum

penalties” for crimes).

The Court has thus analyzed the Guidelines as channeling

judicial discretion within congressionally set statutory

maximums, not as creating lower statutory maximums for the

offenses defined by Congress.  To upset that understanding now –-

and either invalidate the Guidelines altogether, or hold that

every of the myriad upward adjustments, enhancements and

departures in the Guidelines must be proved to a jury beyond a

reasonable doubt -– would wreak havoc on the federal criminal

justice system.  In 2002 (the most recent year for which

statistics are available), 64,366 federal defendants were

sentenced under the Guidelines.  2002 Source Book of Federal

Sentencing Statistics.  At this moment, thousands of cases (at

every stage of the proceedings, from indictment, plea

negotiation, trial, sentencing and appeal) could be unsettled by

such a ruling. 
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This court should not place the system in such jeopardy and

turn back the clock on years of sentencing reform -– especially

where, as discussed below, this outcome is not mandated by

Blakely.

C. The Commission-promulgated Federal Guidelines Operate 
Differently From Washington State’s Legislatively
Enacted Guidelines.

Blakely involved two Washington state statutes, one broad

and one specific, that set forth various maximum penalties for

criminal offenses.  The first prescribes maximum sentences

depending on whether a crime is a Class A felony (life maximum),

Class B (ten years), or Class C (five years).  Wash. Rev. Code §

9A.20.021(1).  The second statute categorizes individual crimes

by “seriousness level” which, along with an offender’s criminal

history score, yields a “presumptive sentencing range,” which is

set forth in the state code in the form of a sentencing grid. 

See Wash. Rev. Code § 9.94A.310(1) (Table 1) (now revised and

codified at Wash. Rev. Code § 9.94A.510).  The statute authorizes

a court to impose a sentence above the presumptive range if it

finds “substantial and compelling reasons justifying an

exceptional sentence.”  Blakely, 2002 WL 1402697, at * 2.  The

statute includes an illustrative, non-exhaustive list of possible

aggravating factors justifying an exceptional sentence.  2004 WL

1402697, at * 2.
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Blakely pleaded guilty to second-degree kidnapping involving

domestic violence and use of a firearm, a Class B felony.  The

sentencing court did not sentence him to the presumptive range

set by the statutory guidelines (49-53 months) for his crime, but

imposed an “exceptional sentence” of 90 months based upon its

finding that Blakely had acted with “deliberate cruelty” in

committing the offense.  2004 WL 1402697, at * 3-4.  Applying the

rule of Apprendi –- that “other than the fact of a prior

conviction, any fact that increases the penalty for a crime

beyond the prescribed statutory maximum must be submitted to a

jury, and proved beyond a reasonable doubt,” 530 U.S. at 490 -–

and relying on Apprendi and Ring v. Arizona, 536 U.S. 584 (2002),

the Court held that “the ‘statutory maximum’ for Apprendi

purposes is the maximum sentence a judge may impose solely on the

basis of the facts reflected in the jury verdict or admitted by

the defendant.”  2004 WL 1402697, at * 4.  Because “deliberate

cruelty” was neither proved to a jury nor admitted by Blakely in

his plea, the Court ruled that the enhanced sentence was

unconstitutional.  Id. at * 4, 6.

As in Apprendi and Ring, the legislative scheme in Blakely

created two distinct statutory maximums.  In Blakely, one very

broadly classified (and provided broad maximum ranges for)

offenses as A, B, or C felonies, and the other provided crime-by-

crime guidelines ranges, from which a judge could depart upward



6 Indeed, in formulating the Guidelines, the Commission
canvassed prior sentencing practice and attempted to identify and
to assign weights to all the factors that judges traditionally
used in determining appropriate sentences.  See United States
Sentencing Commission, Supplementary Report on the Initial
Sentencing Guidelines and Policy Statements 16-17 (1987).
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based on his or her own findings of aggravating factors.  See

2004 WL 1402697, at * 2.

That is not how the federal system operates.  Congress has

only created one set of statutory maximums for federal crimes. 

The Guidelines operate within those maximums, see Guidelines §

5G1.1, and set forth a host of factors (the current Manual runs

some 491 pages) that courts are to consider, both in aggravation

and mitigation, in individualizing a particular sentence.  These

factors correspond to those that judges have always taken into

account -– such as the manner in which a crime was committed, the

nature of the victim, the defendant’s role in the offense,

whether he obstructed justice at trial, and whether he accepted

responsibility for his actions -- in fashioning sentences. 

Watts, 519 U.S. at 152.6  As discussed above and as the Supreme

Court has indicated, the federal Guidelines were never intended

to operate on the same footing as the statutory maximums. 

Indeed, that very assumption sits at the heart of the Guidelines:

“they do not bind or regulate the primary conduct of the public

or . . . establish[] minimum and maximum penalties for every

crime.  They do no more than fetter the discretion of sentencing
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judges to do what they have done for generations -– impose

sentences within the broad limits established by Congress.” 

Mistretta, 488 U.S. at 396. 

Further, as Mistretta made clear, the Guidelines and the

Sentencing Commission that promulgates them are constitutionally

unique.  The Commission is not a legislative body but an

“independent commission in the judicial branch of the United

States.”  28 U.S.C. 991(a).  In formulating the federal

Guidelines, “the Commission enjoys significant discretion.” 

Mistretta, 488 U.S. at 657.  The Guidelines are not statutes but

sentencing rules -– binding on sentencing courts by statute, see

Mistretta, 488 U.S. at 367; Stinson, 508 U.S. at 42 (citing 18

U.S.C. § 3553(b)) -– but nevertheless the unique product of a

special delegation of authority.   

Mistretta recognized that the substance of Congress’

delegation to the Commission was essentially nonlegislative in

character.  Like Congress’ delegation of rulemaking authority to

the judicial branch to prescribe rules of procedure and evidence,

see, e.g., 28 U.S.C. 2072, the delegation to the Commission to

make sentencing rules “simply leaves with the Judiciary what long

has belonged to it.”  488 U.S. at 396.  Or, put another way:

Prior to the [Sentencing Reform] Act, the Judicial Branch,
as an aggregate, decided precisely the questions assigned to
the Commission: what sentence is appropriate to what
criminal conduct under what circumstances.  It was the
everyday business of judges . . . to evaluate and weigh the
various aims of sentencing and to apply those aims to the
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individual cases that came before them.  The Sentencing
Commission does no more than this, albeit basically through
the methodology of sentencing guidelines, rather than
entirely individualized sentencing determinations.

488 U.S. at 395; id. at 391 (“Commission’s functions . . . are

clearly attendant to a central element of the historically

acknowledged mission of the Judicial Branch”); see also United

States v. Kinter, 235 F.3d 192, 201 (4th Cir. 2000) (“the

Commission’s act of establishing sentencing ranges in the

Guidelines is categorically different from the legislative act of

setting a maximum penalty in a substantive criminal statute”).

Blakely, of course, did not rest on the fact that the

Washington guidelines scheme was legislatively enacted.  Nor,

however, did it say that the source of the “statutory maximum”

(whether congressional statute or commission guideline) for

Apprendi purposes is immaterial.  Imposing Apprendi’s

requirements only when the legislature has made a defendant’s

exposure to increased punishment contingent on findings of fact

that the legislature itself specifies vindicates Apprendi’s

animating constitutional values.  The Sixth Amendment right to

trial by jury, and the due process right to insist on rigorous

proof to establish guilt of an offense, are fully protected when

there must be a jury finding beyond a reasonable doubt on the

facts that establish the legislatively prescribed maximum

punishment to which a defendant is exposed.  Democratically-

enacted statutes provide one of the most basic contracts between
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a citizen and his or her government.  Far more than the

intricate, extensive, and many-layered determinations in the

Guidelines manual, the U.S. Code tells the people of the United

States what is and is not expected of them, and warns them of the

ultimate consequences should they refuse to follow the rules.  As

Justice Scalia said in Apprendi: 

I think it not unfair to tell a prospective felon that if he
commits his contemplated crime he is exposing himself to a
jail sentence of 30 years –- and that if, upon conviction,
he gets anything less than that he may thank the mercy of a
tenderhearted judge. . . Will there be disparities?  Of
course.  But the criminal will never get more punishment
than he bargained for when he did the crime, and his guilt
of the crime (and hence the length of the sentence to which
he is exposed) will be determined beyond a reasonable doubt
by the unanimous vote of 12 of his fellow citizens.

530 U.S. at 498 (Scalia, J., concurring) (emphasis in original);

see also Harris v. United States, 536 U.S. 545, 562 (2002) 

(“[s]ince sentencing ranges came into use, defendants have not

been able to predict from the face of the indictment precisely

what their sentence will be; the charged facts have simply made

them aware of the ‘heaviest punishment’ they face if convicted. 

Judges, in turn, have always considered uncharged ‘aggravating

circumstances’ that, while increasing the defendant’s punishment,

have not swelled the penalty above what the law has provided for

the acts charged.”) (plurality opinion) (citations, internal

quotation marks omitted).

In sum, the Supreme Court decisions before Blakely uniformly

upheld the Guidelines system as written: a tightly integrated
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system of sentencing rules for judges to apply based on their

findings of fact.  Blakely explicitly declined to express a view

on the Federal Sentencing Guidelines.  Indeed, the Fourth Circuit

has specifically held that Blakely did not invalidate the Federal

Sentencing Guidelines, mandating that district courts under its

jurisdiction follow the Guidelines, and recommending that they

announce alternative sentences under 18 U.S.C. § 3553(a). United

States v. Hammoud, Docket No. 03-4253 (August 2, 2004). This

Court accordingly should continue to adhere to the law as it

stands and should deny all Blakely-related objections.

II.  OBJECTIONS UNDER TRADITIONAL GUIDELINES ANALYSIS

A.  Standard of Review and General Evidentiary Objections

Henoud lodges a host of objections based on the fact that

certain conduct was not adjudicated at trial, or that the

Government is relying on items not admissible into evidence. For

example, he devotes considerable space to complaining about

spreadsheets not admitted at trial, wrongly contending that the

Government will ask the Court to rely on them at sentencing.   

This objections are wholly without merit.  To the extent that

Henoud is objecting to any content of the PSR, the law requires

him to make an affirmative showing as to why the information is

inaccurate.  United States v. Love, 134 F.3d 595, 606 (4th Cir.),

cert. denied, 524 U.S. 932 (1998).  Moreover, even if, as Henoud

wrongly contends, the Government is relying on evidence that
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would have been inadmissible at trial, that is appropriate at

sentencing, provided the evidence has some indicia of

reliability. See 18 U.S.C. § 3661; Love, 134 F.3d at 607

(reliable hearsay, even if uncorroborated, may be used at

sentencing). The Government need only prove aggravating

enhancements by a preponderance of the evidence. United States v.

Urrego-Linares, 879 F.2d 1234, 1239 (4th Cir. 1989).  Finally, to

the extent that Henoud complains about inability to inspect the

evidence, the Government can only note that all documentary

evidence has been available for his counsel’s review since

shortly after he was charged. Henoud’s counsel has not event

attempted to inspect the evidence about which he complains even

one time since the trial of this matter.  Because his counsel has

not made that attempt, any objections in that regard are

meritless.          

B. Loss Calculation

Henoud offers several objections to the probation office’s

loss calculation under United States Sentencing Guideline

(U.S.S.G.) § 2B1.1.  At the outset, he complains that the trial

evidence does not support the probation officer’s intended loss

calculation.  This memorandum will address each aspect of that

objection in turn.



7 As both Nancy Banes and Lyell Jett testified, Collins
was soliciting for 2003 Peninsula Relay advertisements as late as
spring 2003, resulting in his state criminal charges in
Northumberland County.  Moore was soliciting for the “Heisman
Lombardi” awards banquet program through December 2003, when she
made the mistaking of soliciting Susan Mayo at Farm Fresh
(Government Exhibit (G.E.)32H). 

8 Consistent with the trial evidence establishing that
these two entities were indistinguishable, this pleading will
refer to them as one unless circumstances dictate otherwise. 

9 The Government witnesses included Dalnous Miller, Mike
Newbern, and Randy Powell.  Defense witnesses testifying to the
same conclusion were Ronald Morrison, Sharon Moore, and Chiquita
Jordan.  
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1. Probation Office’s Loss Calculation

a. Average Number of Solicitors and Calls Made

It is true, as Henoud asserts, that Gene Nemeth generally

had 3-5 telemarketers working for him.  What Henoud omits,

though, is that Ralph Collins, Sharon Kay Moore, and one David

Dellinger also worked directly for Henoud and engaged in

telemarketing.7  Moreover, every other government or defense

witness who testified about the internal operation of Youth at

Risk Foundation/Just Sports Publications (YARF/JSP)8 testified

that at least five telemarketers were working there at any one

time, making at least fifty attempted solicitations a day.9 That

number was adjusted downward to forty to account for multiple

calls to the same number.  The probation office’s use of five

solicitors and forty calls a day is not only supported by the

evidence, but is actually quite conservative.
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b. Average Amount of Solicitation

Henoud complains about the accuracy of assigning a $25.00

value per solicitation.  To the extent that this number is

inaccurate, the inaccuracy works in Henoud’s favor. The only

evidence supporting this figure is the concession on cross-

examination by some trial witnesses that occasionally an

advertisement would sell for $25.00.  Although absolutely no

other evidence supported the finding that $25.00 was the average

amount solicited (indeed, the minimum advertisement price on most

invoices was $35.00), the Government had initially been willing

to give Henoud the benefit of a doubt on this issue.  When Henoud

raised his objection to the loss calculation at the conference

with the probation officer, however, the United States noted that

it would revisit its position on loss calculation in light of

that objection.  To arrive at a more accurate loss calculation

after the probation conference, the Government examined the 2,643

checks cashed at Bunny’s Pawn Shop totaling $180,744.49,

subtracting 344 Senior Shopping Guide (SSG) or other senior-

related checks valued at $18,401.50 from that number to

accommodate defense counsel’s argument that Henoud is arguably

not responsible for those checks.  This results in the following

totals:

A.  Total YARF/JSP checks cashed at Bunny’s: $162,342.99

B.  Total number of YARF/JSP checks cashed at Bunny’s: 2299



10 With the SSG checks included in the calculations, the
average amount of a successful solicitation drops to $68.40. 
However, Henoud cannot have it both ways, disclaiming a
connection with SSG while simultaneously relying on those checks
to bring down the average solicitation amount. In any event, the
$25.00 assignment per solicitation, although generous to Henoud,
is not supported anything but the speculation of a small number
of witnesses. Nonetheless, the Government includes alternate loss
calculations using the $25.00 figure.  See Attachments A-C.
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Line A divided by line B: $70.61 (average amount of successful

solicitation, which the Government will round down to give Henoud

the benefit of a doubt)

Accordingly, the appropriate amount of an intended solicitation

is actually $70.00.10  Applying this new calculation to the

probation office’s other findings results in an intended loss of

$17,920,000.00.  See Attachment A.  

c. Time at which loss calculation began

The probation office also began its loss calculation in

December 1998, after YARF/JSP produced the Eastern Virginia

Athletic Association (EVADA) Regional Football Playoffs program.

YARF/JSP failed to provide promised scholarship funds generated

by the sale of advertisements to EVADA.  Although YARF/JSP was in

business prior to that time, because the EVADA contract is the

first demonstrable instance of fraudulent conduct, YARF/JSP’s

prior period of operation is not included in the loss

calculation. However, for the sake of consistency, actual

programs produced prior to December 1998 are not included in the
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Government’s calculation as to credits against loss. See infra,

Section II(A)(3).    

2. Use of Intended versus Actual Loss

Henoud argues in essence that because many solicitations

were unsuccessful, they should not be included in his intended

loss calculation.  However, § 2B1.1. mandates that loss

attributable to a defendant is the “greater of actual loss or

intended loss.” U.S.S.G. § 2B1.1. cmt. n. 3(A) (emphasis added). 

§ 2B1.1 defines “intended loss” as “pecuniary harm that was

intended to result from the offense” and notes for further

clarification that the term “includes intended pecuniary harm

that would have been unlikely to occur”. U.S.S.G. § 2B1.1. cmt.

n. 3(A)(ii).  In calculating loss, the Court need only make a

“reasonable estimate”. U.S.S.G. § 2B1.1. cmt. n. 3(C).    

Applying these principles, courts in other telemarketing

cases have approved of intended loss calculation methodologies

strikingly similar to the one used by probation in this case. 

See, e.g., United States v. Blitz, 151 F.3d 1002, 1009 (9th Cir.

1998) (calculating loss through sales log and rejecting

defendants’ contention that amounts entered in logs were mere

“wish lists”); United States v. Amlani, 111 F.3d 705, 719 (9th

Cir. 1997) (calculating intended loss of $1.5 million, rather

than $42,000.00 proposed by defendant, through inclusion of total

number of intended victims solicited, rather than just those
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testifying at trial); United States v. Lohan, 945 F.2d 1214,

1218-19 (2d Cir. 1991) (multiplying average number of employees

by average number of cold calls made and minimum amount solicited

per call, with minor adjustment because some investments were

less than minimum amount).  The reasoning behind the employment

of this methodology is simple: “[i]ntended loss is a proper

measure to use in fraud cases. [ ] Not surprisingly,

telemarketing schemes are treated no differently in that

respect.”  Blitz,151 F.3d at 1009 (internal citations omitted).

The same reasoning supports the loss calculation methodology

in this case notwithstanding the fact that many of the

solicitations were unsuccessful, for Henoud can hardly argue that

he or his solicitors would have turned down money offered from a

successful solicitation.  Indeed, the court in Blintz rejected

the defendants’ contention that it should take into account the

number of failed attempts when calculating intended loss. Id. at

1010. Like the defendants in Blitz and other telemarketing cases,

Henoud and his co-defendants 

may not have inflicted all of the loss they really
wanted to inflict, but that was not from any lack of
intent . . . We have not [  ] hesitated to hold
defendants responsible for the full reach of their
intent, even when that intent was thwarted.  The fact
that, due to conditions beyond their control, the seed
that defendants had so hopefully sowed could never grow
into a harvest crop has not affected our determination
of the intended loss itself.                     
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Id.  Given the Guidelines’ mandate that loss is the greater of

intended or actual loss, the probation office’s methodology in

this case was completely appropriate.

3. Credits Against Loss

Lastly, Henoud asserts that he is entitled to credits

against loss for programs actually produced and sold pursuant to

U.S.S.G. § 2B1.1. cmt. n. 3(E)(i). He advances a two-pronged

argument, contending first that he is entitled to credits against

loss for advertisements sold in books actually produced, and

further contending that he is entitled to a reduction for the

revenue raised from the schools’ sale of books.  With respect to

this objection, it is worth noting that Henoud offers no

methodology of his own to support what credits he should receive

against loss, offering instead a blanket objection with very

little analysis in the record.  By itself, this should be fatal

to consideration of this issue, for a defendant lodging

objections to the findings in PSR has the burden to come forward

with a affirmative showing that some evidence to the contrary

exists.  Love, 134 F.3d at 606. A “mere objection” to the PSR

without “an affirmative showing” of inaccuracy is insufficient;

in that instance, the Court may simply adopt the probation

office’s findings. Id. 

Moreover, it doubtful that Henoud is entitled to any sort of

offset in light of the trial evidence.  Testimony from J. Michael
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Wright, Manager of the Regulatory Programs Unit for the Virginia

Office of Consumer Affairs, and Zemender Chatman, an investigator

in that unit, established that both YARF and JSP were regularly

and systematically engaging in solicitations that required those

entities to register as charities, which they never successfully

managed to do. The YARF and JSP websites, both of which began

operating in March 2000, represented that YARF engaged in variety

of charitable causes (about which virtually no evidence was

produced at trial) and that JSP funded a scholarship program

(about which no evidence was produced at trial) (G.E. 1A, 1B).

Henoud, in his attempts at registering YARF submitted one

incomplete application and another containing an outright lie

about his criminal record (G.E. 2C, 2J). Acting though an Peter

Kamer (an innocent attorney duped by Henoud during the course his

pro bono work), Henoud orchestrated the filing of a 501(c)(3)

application with the Internal Revenue Service that was filled

with lies (G.E. 2G).  He also used YARF/JSP as a platform for

other fraudulent programs, such as the Heisman-Lombardi

Scholarship Award Banquet (G.E. 31A-C) and his 9/11 Relief Fund

(G.E. 40C).  Throughout the life of the conspiracy, YARF/JSP made

pitches with fraudulent misrepresentations or that required

registration as a charity (G.E. 25F-I, 25M-P), produced invoices

other documents for non-existent events or events with which it

no affiliation (G.E. 37A, 79A-E, 80F, 118D-I, 125 A-E, 103A-E),



11 For example, Nancy Banes was told to make her check
payable to Northumberland County Junior High School, but the
advertisement was ostensibly for the 30th Annual Relays Program. 
Francis Buckley White was told her check was to go to Woodrow
Wilson High School, but an entry related to Heisman-Lombardi was
made on the memo line.  Other checks were made payable to such
varied entities as “Virginia Track and Field” or “YAR
Basketball”, allowing YARF/JSP, if confronted, to claim falsely
that the check was for some legitimate event.

25

event when it engaged in legitimate work, and misrepresented the

ultimate beneficiaries of advertising proceeds (G.E. 26F-G). 

Furthermore, Henoud’s own shoddy and misleading

recordkeeping makes loss reconstruction all the more difficult.

Even as he complains about the Government’s loss and restitution

calculations, he offers no evidence of his own to support his

contention that he is entitled to an offset–because he has none. 

On a regular and consistent basis, Henoud and his co-conspirators

misrepresented the exact event for which they were soliciting

money, in a deliberate effort to confuse prospective donors and

the law enforcement agencies investigating this case.11

Viewed in context, the small amount of legitimate work done

by YARF/JSP still supported a larger fraud scheme and, for the

reasons stated below, Henoud may not be entitled to credit even

for that work.  Nonetheless, continuing its attempts to be fair

to Henoud, the Government will offer a methodology to account for

the small amount of legitimate work done by YARF/JSP. The result

is of minimal significance to Henoud’s Guidelines calculations.



12 See infra, Section II(A)(1)(c).  Of course, Henoud is
not entitled to credit for books that predate the beginning of
the loss calculation.
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a. Credits Against Loss for Books Actually Produced  

During trial the parties introduced 105 books allegedly

produced by YARF/JSP.  The Government concedes that it is likely

that some small fraction of the calls included in the overall

loss calculation methodology related to those books.  The

Government examined these books, excluding those produced before

fall 199812 and determined that of the total number of books

actually produced and distributed for legitimate events at

schools with which Henoud actually had an affiliation, only books

for 17 events or seasons did not contain some false or fraudulent

representation as to YARF, JSP, or another matter.  

The defendant does not deserve credit for any program

containing such a misrepresentation, for the programs, while

produced for real events and distributed at those events,

nonetheless constituted an integral part of the fraud scheme in

that they promoted YARF/JSP and contained false representations. 

Under somewhat similar circumstances in which telemarketing

scheme defendants were attempting to gain a credit against loss

for the cost of shipping certain prizes and products actually

provided, the Eighth Circuit refused to allow the credit, stating

that “the district court found that the defendants’ business was

a conspiracy to commit wire fraud, and we are not inclined to



13 In other words, if the Court only assigns an intended
value of $25.00 per solicitation to arrive at intended loss, it
should not assign an higher intended value of $70.00 per
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allow the defendants a profit for defrauding people or a credit

for money spent perpetrating a fraud.” United States v. Whatley,

133 F.3d 601, 606 (8th Cir. 1998).  See also United States v.

Davis, 170 F.3d 617, 625 (6th Cir. 1999) (refusing to issue

credit for “extra” and “gimme” items sent to telemarketing scheme

victims without request because even items conferring some

benefit were “integral [parts] of their ongoing, fraudulent

scheme” and further noting that items had de minimus value in any

event) (internal citation omitted). The Ninth Circuit reached a

similar conclusion in Blitz, when the defendants in that case

sought a credit for the return of some monies to victims, noting

that the returns were “done for the sole purposes of deflecting

attention serious disruption of their schemes and making the

operation look legitimate, which in turn enabled [defendants] to

defraud a greater number of victims.” Blitz, 151 F.3d at 1012. 

Because all but seventeen programs for events or seasons served

that same purpose, all but those seventeen should be excluded as

credits against loss.

The United States has no objection to allowing credit for

the calls related to the remaining seventeen programs, provided

the credit given is consistent with the intended loss

calculation.13  To reconstruct the value and intended value of



solicitation to value those calls that should be “backed out” of
the intended loss amount.  Again, the Government offers alternate
methodologies using both figures in arriving at credits against
loss.  See Attachment B. 
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the advertising and solicitations for advertising in those

programs, the Government employed the methodology explained at

more length in Attachment B.

b.  Credits Against Loss for Revenue Earned from the Sale of
Programs at Events  

Henoud also contends that he is entitled to credits against

loss for the schools’ sale of programs at events.  This argument,

which was also advanced at trial to defend against the charges of

fraudulent intent, failed to carry the day at trial and should

also fail here.  First, the argument presupposes (contrary to the

trial evidence) that YARF/JSP always produced a program that was

actually sold at an event.  However, even to the extent that

YARF/JSP actually produced a program, Henoud is not entitled to a

credit for the revenue earned from the sale of that program at an

event. 

The relatively small number of YARF/JSP’s legitimate

agreements with schools called for YARF/JSP to retain all of the

revenue raised from the sale of advertisements and for the school

or other organization involved to receive a free program which it

could then sell at an event.  The fraud relating to those

programs arose from the fact that YARF/JSP sold advertising under

the false representation that the advertising revenue (as opposed
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to the revenue from program sales) would go either to the school

or to fund YARF, Henoud’s non-existent charity.  Those

representations were false, as the advertising revenue did not go

to the schools or to any legitimate charity.  Henoud is not

entitled any credit against loss for those items.

4.  Alleged “double-counting” on loss figure  

Henoud complains that the probation office improperly

“double counted” the checks constituting the loss calculation by

incorporating them into actual loss figure twice.  “Double

counting” would be inappropriate–if that had actually occurred. 

However, the probation officer mentioned the figures about which

Henoud complains in the context of the discussion on money

laundering and they did not increase the fraud figure.  The fact

that Henoud was convicted of money laundering, regardless of the

amount laundered, results in a two point enhancement to his

Guidelines. P.S.R. Worksheet A.  Moreover, Henoud concedes that

the probation officer did not double-count with respect to

intended loss, which is the loss amount the law requires the

Court to apply here.  Henoud’s objection is thus without merit.

5.  Alleged Inclusion of Senior Shopping Guide and Senior-Related
Expenses  

Contrary to Henoud’s claim, and in an abundance of caution,

these expenses are not included in the Government’s loss

calculation methodology.  However, after trial the Government

discovered a “Seniors Helping Seniors” scholarship advertisement
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in one of the books actually produced by Henoud and distributed

at an event, directly contradicting defense counsel’s claim at

trial that Henoud never distributed any materials raising funds

for that program.  Nonetheless, the Government left all senior-

related expenses out of its loss calculation methodology.

C. Number of Victims under U.S.S.G § 2B1.1(b)(2)

U.S.S.G. § 2B1.1(b)(2)(C) requires a six level increase in

offense level if the offense involved 250 or more victims. 

“Victim” is defined as “any person who sustained part of the

actual loss.” U.S.S.G. § 2B1.1, cmt. n. 1(A). “Actual loss”, in

turn, is the “reasonably foreseeable pecuniary harm that results

from the offense.” U.S.S.G. § 2B1.1, cmt. n. 3(A)(i).  Henoud

contends that the only victims in this matter where the three

Heisman-Lombardi scholarship recipients and the Eastern Virginia 

Athletic Directors’ Association (EVADA), notwithstanding the fact

that YARF/JSP sold advertising in non-existent publications or

publications not actually affiliated with events and engaged in

unauthorized fundraising for schools and other organizations with

which it had no affiliation.  A simple review of the evidence

relating to just a fraction of the false books or books for

events with which YARF/JSP had no affiliation for which YARF/JSP

sold advertising reveals victims far in excess of the 250 victim

threshold.  Although the scope of YARF/JSP’s fraud goes beyond



14 By the spring of 2003, YARF/JSP, no legitimate
contracts or relationships with any schools or other entities–it
can fairly said the billing was almost 100% fraudulent by that
point. 

15 Defense counsel suggested through aggressive cross-
examination of Williams at trial that someone other than Williams
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the following examples, the Government will limit its discussion

to them for brevity’s sake.

First, according to a review conducted of 285 cancelled

checks for the purchase of advertising revealed that 216 of those

checks came from businesses who ultimately had advertisements in

the two false “30th Annual Peninsula Relays” programs.  49 more

checks were made directly payable to the “Peninsula Relays”, but

no advertisements for these businesses appeared even in the two

false “Peninsula Relays” programs.  Finally, during the period of

the fraudulent Peninsula Relays campaign, YARF/JSP collected 20

more checks made payable to track related entities (for example,

“Track and Field”).  Because YARF/JSP had no other contracts

during this period, it is reasonable to infer that these 29

checks were for advertising in Peninsula Relays Program.14

At trial, Bethel High School track coach Eddie Williams, who

ran the Peninsula Relays, testified that although YARF/JSP had

produced a Peninsula Relays program in 2001, it had no

relationship whatsoever with the 30th Annual Peninsula Relays in

2003 and did not produce a book that was distributed at that

event.15  Although YARF/JSP did indeed produce a 30th Annual



had contracted for a 2003 Peninsula Relays program.  Further,
counsel also asked Williams what his reaction would be if told
that a witness would testify that Henoud had produced a program
and delivered it to the 30th Annual Peninsula Relays.  The
defense failed to back up this questioning by actually calling
this unnamed witness in its own case. The evidence is therefore
uncontradicted that YARF/JSP had no relationship with the 2003
Peninsula Relays.  

16 Fake 2003 Peninsula Relays programs were introduced at
Ralph Collins’s trial in Northumberland County General District
Court and also produced by Henoud in response to a grand jury
subpoena.  See infra, Section II(C).  Co-defendant Sharon Moore
also sent a 2003 Peninsula Relays program to Rebecca Player
Butler (the office manager for the Law Offices of Joseph Perez)
along with a note after Butler complained about not receiving a
program in which she purchased an advertisement. (G.E. 120D)  
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Peninsula Relays program, it was created only for the purpose of

placating advertisers who complained about not receiving copies

of the program or attempts at obstructing justice with respect to

the investigations into that program.16  Although the Government

did not call at trial every business owner who purchased an

advertisement in that program, it is reasonable to infer that

when purchasing advertising space, they anticipated purchasing

space in a program actually distributed at the 30th Annual

Peninsula Relays.  They certainly did not anticipate that the

program would be distributed only as a stop-gap measure to

placate angry advertisers who had not received publications,

introduced at a solicitor’s state criminal trial, or produced in

response to a grand jury subpoena.  Thus, that group of

advertisers suffered actual pecuniary harm and can be considered

victims under U.S.S.G. § 2B1.1(b)(2).
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The 30th Annual Peninsula Relays was not the only event for

which YARF/JSP sold advertising that was either fictional or

unaffiliated with YARF/JSP.  For example, a review of cancelled

checks revealed that YARF/JSP sold 109 advertisements for the

“Heisman Lombardi Awards Banquet” program.  The evidence produced

at trial established that this banquet (along with the

scholarship program it allegedly supported) did not exist.  All

of those advertisers suffered actual pecuniary harm and can be

considered victims under U.S.S.G. § 2B1.1(b)(2).

Third, cancelled checks reveal that YARF/JSP also sold 135

advertisements for the “2003 Slamfest” basketball tournament

program.  YARF/JSP never produced a program for that non-existent

event.  All of those advertisers suffered actual pecuniary harm

and can be considered victims under U.S.S.G. § 2B1.1(b)(2).  

Of course, YARF/JSP also engaged in unauthorized fundraising

for some 113 schools as well as the American Red Cross. Henoud

asserts that those schools are not victims, notwithstanding the

fact that YARF/JSP misrepresented itself as acting on the

school’s behalf when selling advertising or the Red Cross’s

behalf when soliciting donations. In some instances, YARF/JSP

either never had an affiliation with a school or its affiliation

had ended because of its poor service and it continued to engage

in the sale of advertising for unauthorized programs. In other

instances, it falsely represented that funds raised from the sale
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of advertising would go to support the school or athletic program

at issue, when it fact, the money was going directly into the

pocket of John Henoud.  Indeed, trial testimony established that

the fundraising efforts of both Bethel High School and Pop Warner

Football were damaged because YARF/JSP had already conducted

unauthorized collections allegedly on the school’s or

organization’s behalf. The schools suffered actual pecuniary harm

and can be considered victims under U.S.S.G. § 2B1.1(b)(2).

D. Obstruction of Justice under U.S.S.G § 3C1.1

Henoud also objects to application of the enhancement for

obstruction of justice pursuant to U.S.S.G § 3C1.1, about which

testimony was offered at trial.  The probation officer based this

enhancement on a program Henoud produced in response to a grand

jury subpoena served on him during the execution of search

warrants in August 2003. That previous spring Henoud had become

aware that he was being investigated by federal and state law

enforcement agencies after co-defendants Russell D. Williford

(Williford) and Ralph Collins were charged in Northumberland

County General District Court with Obtaining Money by False

Pretenses from charges arising from his sale of advertising in a

program for the 30th Annual Peninsula Relays, an event with which

YARF/JSP had absolutely no affiliation.  

Henoud traveled to Northumberland County for Collins’s

trial, bringing with him a program book that had actually never



17 During the execution of that warrant agents seized an
additional copy of the 30th Annual Peninsula Relays program
identical to that introduced at Collins’s state court trial. 
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been distributed at the 30th Annual Peninsula Relays (G.E. 117),

containing advertisements for businesses which had purchased

advertisements through Collins and which were named in the arrest

warrants. The evidence introduced at Collins’s state court trial

established not only that Henoud’s organizations had no

affiliation with the Peninsula Relays, but also established that

Collins and Williford had solicited and collected money for

advertisements from additional businesses not charged in the

warrants, and that no advertisements for those businesses

appeared in the program produced by Henoud at trial.  Williford

entered a plea of guilty and Collins was convicted after a bench

trial.

On August 13, 2003, federal agents executed search warrants

at Henoud’s home and at office space related to this

investigation.17  Agents served Henoud with a grand jury subpoena

returnable on August 28, 2004 requesting certain documents

related to the operation of Just Sports Publications and Youth at

Risk Foundation.  In response to that subpoena, Henoud produced,

in addition to other documents, a program book for the 30th

Annual Peninsula Relays. (G.E. 116A). Although the cover of this

program was identical to the cover of the program introduced at

Collins’s trial in Northumberland County, the ad layout inside
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the book was different. The book produced by Henoud in response

to the grand jury subpoena was an improvement over the book

produced for Collins’s trial, for it contained advertisements

purchased by the businesses not included in the Northumberland

County warrants, but whose owners had testified at the

Northumberland County trial.  As in Collins’s Northumberland

County trial, testimony at Henoud’s trial established that

neither YARF nor JSP had any affiliation whatsoever with the 30th

Annual Peninsula Relays and that neither the program introduced

at Collins’s state court trial nor the program produced pursuant

to the grand jury subpoena had been distributed at that event.

U.S.S.G. § 3C1.1 provides for a two point upward adjustment

if “the defendant willfully obstructed or impeded, or attempted

to obstruct or impede, the administration of justice during the

course of investigation, prosecution, or sentencing of the

instant offense of conviction” and the obstructive conduct

related to the either the defendant’s offense of conviction and

any relevant conduct or to a closely related offense.  The

application notes to § 3C1.1 specifically provide that the

adjustment applies to “producing or attempting to produce a

false, altered, or counterfeit document or record during an

official investigation or judicial proceeding.” U.S.S.G. § 3C1.1,

cmt. n. 4(c).  The circumstances surrounding the 30th Annual
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Peninsula Relay programs point unerringly to the conclusion that

they were false documents.   

First, because neither YARF nor JSP had any relationship

with the 30th Annual Peninsula Relays, the programs were

necessarily false.  That conclusion is reinforced by the

circumstances under which the programs were offered, criminal

proceedings during which the existence of a program was essential

to establishing a defense to existing or potential criminal

charges.  Finally, and most importantly, the “improved” program

offered by Henoud in response to the grand jury subpoena is

highly suspect, for the inclusion of the businesses that had

undercut the program’s credibility in Northumberland County

General District Court suggests that Henoud, aware of the

problems testimony from business owners had created, decided to

add those businesses in an attempt to create a program really

intended for distribution at the 30th Annual Peninsula Relays. 

Thus, the evidence taken as whole supports the inference that the

30th Annual Peninsula Relays program Henoud produced in response

to the grand jury subpoena was a false document generated for the

purpose of creating the false impression that YARF/JSP had

actually produced a 30th Annual Peninsula Relays program. 

III. RESTITUTION OBJECTIONS

Henoud claims that he should pay restitution only to the

three Heisman-Lombardi scholarship winners and to EVADA, for the
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failure to pay the promised scholarship funds.  At the probation

conference, Henoud’s counsel conceded that he was in fact liable

for the loss to American Express for his conviction for use of

the Vancel Bauman American Express card.  He contends that the

remainder of the victims, 113 schools and the American Red Cross,

are not entitled to restitution.  Although he does not specify

why the American Red Cross is not entitled to restitution, he

claims that he provided programs for the schools noted in the PSR

and proposed restitution order.  With respect to either the Red

Cross or the schools, Henoud’s argument is without merit, but for

different reasons.  

Using the name of American Red Cross and claiming to collect

its funds for its benefit, Henoud collected $610.00, although

according to both Moore and Morrison, his efforts as to intended

loss were far more extensive.  The donors who gave that money

intended for it to go to the Red Cross.  It is of no moment that

the Red Cross was unaware of Henoud’s efforts–the fact remains

that the Red Cross was to receive that money.  Therefore, the Red

Cross is one of Henoud’s victims.

For similar reasons, the schools listed are also Henoud’s

victims.  Witnesses at trial testified that although YARF/JSP had

collected money on behalf of their schools or programs, it had

done so without the benefit of a contractual relationship



18 Even when YARF/JSP had a relationship with a school,
organization, or event, the relationship usually ended because of
YARF/JSP’s poor service, after which YARF/JSP continued
soliciting advertising funds on the organization’s behalf.
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authorizing it to do so.18  All of these schools or programs are

certainly entitled to restitution.  After conducting a review of

cancelled checks after trial, agents identified well over

$400,000.00 of advertising funds going into YARF/JSP.  After

adjusting that number to back out the funds raised before

December 1998 (after the EVADA Regional Playoffs program, the

first demonstrable instance of fraud had occurred), leaving the

current restitution figure.  

Examination of the checks revealed references to over 100

schools mentioned in Attachment D.  After trial, agents

successfully contacted at least seventy of these schools over and

above those schools represented at trial, inquiring as to whether

the schools had any relationship whatsoever with Henoud or

YARF/JSP. Representatives of those schools all answered that

question in the negative.  Moreover, as to schools with whom

contact could not be made, no documentary suggests that YARF/JSP

had a relationship with those schools. It follows that all of

those schools are also victims, as YARF/JSP collected monies from

businesses on their behalf, asserting falsely that he represented

the schools.  For simplicity’s sake, and because these schools

had no idea that YARF/JSP was soliciting on their behalf, after
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subtracting amounts due the Heisman-Lombardi winners, EVADA, and

the Red Cross, the Government divided the remaining restitution

figure between those institutions.

To extent that Henoud lodges his complaint on the

methodology employed to arrive at a restitution figure, the

Government urges the Court to bear in mind that the Mandatory

Victim’s Restitution Act, 18 U.S.C. § 3663A et seq., does not

require that the Court ascertain restitution with exact

precision.  The government can satisfy its burden as to

restitution by a showing to a preponderance of the evidence and

the statute contains a host of covered items that defy precise

calculation.  See 18 U.S.C. § 3663A(b) and 18 U.S.C. § 3664(e). 

See also United States v. Julian, 242 F.3d 1245 (10th Cir. 2001)

(holding sexual abuse victim’s future counseling costs

recoverable as restitution); United States v. Checora, 175 F.3d

782 (10th Cir. 1999)(holding homicide victim’s lost income

recoverable to surviving relatives as restitution); United States

v. Razo-Leora,961 F.2d 1140 (5th Cir. 1992) (holding homicide

victim’s lost income recoverable to surviving relatives as

restitution). In considering appropriate restitution for lost

income in a criminal case, one court has noted that “[h]ow to

compensate victims of wrongdoing when the evidence is uncertain

is a problem that judges and juries regularly confront.” United

State v. Bedonie, 2004 WL 1062842 at 23 (D.Ut. 2004). Indeed,



19 United States v. Williams, 292 F.3d 681, 688 (10th Cir.
2002) (quoting United States v. Teehee, 893 F.2d 271, 274 (10th

Cir. 1990)).

20 Although this pleading is replete with examples
Henoud’s own responsibility for the difficulty in reconstructing
the loss in this matter, one more example is worth noting: the
records from which William Hall, a defense witness, testified
from at trial.  Presumably those records would help with the
reconstruction, but the defense has not had Hall produce them. 
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although “‘the determination of an appropriate restitution is by

nature an inexact science’”19 courts are still obliged to order

appropriate restitution.  This is especially true, where, as

here, any problems with the quality of the evidence are the 

defendant’s handiwork:20  

“[E]ven where the defendant by his own wrong has
prevented precise computation, [a jury may not base its
verdict on speculation but may make a just and
reasonable estimate of damages.] Any other rule would
enable the wrongdoer to profit by his wrongdoing at the
expense of the victim.  It would be an inducement to
make wrongdoing so effective and complete in every case
as to preclude any recovery, by rendering the measure
of damages uncertain. Failure to apply it would mean
that the more grievous the wrong done, the less
likelihood there would be of recovery . . . the most
elementary conceptions of justice and public policy
[demand that] the wrongdoer shall bear the risk of the
uncertainty which his own wrong has created.”          

Id. (quoting Bigelow v. RKO Radio Pictures, 327 U.S. 251, 265

(1946) (internal citations omitted)).  Likewise, Henoud should

not benefit from any uncertainty he has created through his own

actions.  As with the other calculations, the methodology

employed is actually quite generous to Henoud.  The Court should
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thus enter the same restitution order it has already entered with

respect to two previous defendants. 

IV. CONCLUSION

For the reasons stated previously, the United States

respectfully requests that this Court find that the Guidelines

are unaffected by Blakely and further requests that the Court

apply the Guidelines and restitution methodology outlined in this

pleading. The United States also requests that this Court grant

it leave to present testimony on these issues at the sentencing

hearing.    

Respectfully submitted,

PAUL J. McNULTY
UNITED STATES ATTORNEY

 By:                                
Michael C. Moore
Assistant United States Attorney
Virginia State Bar Number 34229
101 W. Main Street, Suite 8000
Norfolk, VA. 23510
(757) 441-6331
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Probation Officer, 1001 Omni Boulevard, Suite 300, Newport News,
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Michael C. Moore
Assistant United States Attorney
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ATTACHMENT A

INTENDED LOSS CALCULATIONS

Assuming a $70.00 per solicitation value:

Telemarketers soliciting: 5

X

Calls per day: 40

X

Average Amount solicited per call: $70.00

X

Operating days per week: 5

X

Operating weeks per year: 50
                                                          
INTENDED LOSS PER FULL YEAR OF OPERATION: $3,500,000.00

TOTAL LOSS ATTRIBUTABLE TO HENOUD BY YEAR:

1998 (4 WEEKS OF DOCUMENTED FRAUDULENT OPERATION): $280,000.00

1999: $3,500,000.00

2000: $3,500,000.00

2001: $3,500,000.00

2002: $3,500,000.00

2003: $3,500,000.00

2004 (2 WEEKS OF OPERATION): $ 140,000.00                         

TOTAL INTENDED LOSS ATTRIBUTABLE TO HENOUD: $17,920,000.00  
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Assuming a $25.00 per solicitation value:

Telemarketers soliciting: 5

X

Calls per day: 40

X

Average Amount solicited per call: $70.00

X

Operating days per week: 5

X

Operating weeks per year: 50
                                                          
INTENDED LOSS PER FULL YEAR OF OPERATION: $1,250,000.00

TOTAL INTENDED LOSS ATTRIBUTABLE TO HENOUD BY YEAR:

1998 (4 WEEKS OF OPERATION): $100,000.00

1999: $1,250,000.00

2000: $1,250,000.00

2001: $1,250,000.00

2002: $1,250,000.00

2003: $1,250,000.00

2004 (2 WEEKS OF OPERATION): $50,000.00                       

TOTAL LOSS ATTRIBUTABLE TO HENOUD: $ 6,400,000.00
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ATTACHMENT B

CREDITS AGAINST INTENDED LOSS CALCULATIONS

Government agents identified the following seventeen
programs that did not contain any false or fraudulent statements,
evaluating each book for the number and size of advertisements to
arrive at an assigned total value of advertising in each book:

Actual
Collection

Eastern District
Wrestling Tourn

$5,465.00

Woodrow Wilson 99 $11,415.00
Nansemond River 99 $6,785.00
George C. Marshall 99 $5,185.00
Colonial Forge Eagle
Holiday 00

$4,290.00

VA Challenge 2000 $10,405.00
Norfolk Duals Wrestling
01

$1,625.00

Nansemond River 01 $4,780.00
Richmond Invitational 01 $2,280.00
Norfolk Duals Wrestling
02

$950.00

Bethel BB 1998 $3,665.00
Woodrow Wilson BB 1998 $5,400.00
Woodrow Wilson BB 1999 $5,265.00
Lake Taylor 1998 $6,450.00
Lake Taylor 19999 $3,160.00
Thomas Dale 01 $1,255.00
Kecoughtan High School 02 $1,625.00

VALUE OF INTENDED COLLECTIONS FOR 17 PROGRAMS AT $70.00 PER
SOLICITATION

The next step was determine what the intended collection for
each book would be to arrive at a figure to credit against
intended loss.  The Government employed the following formula
assuming an average $70.00 solicitation:

Actual Collection per book X Total Intended Loss = Intended 
         Total Actual Loss  Collection

 Per Book
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For example (using the Eastern Va. Wrestling Program):

$5,465.00 X 17,290,000 (from Attachment A) =  $276,330.66 
  354,404.40 (from PSR)

Applying this equation to each book yields the following
chart:

Actual Collection Intended ($70)
Eastern District Wrestling Tourn $5,465.00 $276,330.66
Woodrow Wilson 99 $11,415.00 $577,184.71
Nansemond River 99 $6,785.00 $343,074.75
George C. Marshall 99 $5,185.00 $262,172.82
Colonial Forge Eagle Holiday 00 $4,290.00 $216,918.30
VA Challenge 2000 $10,405.00 $526,115.36
Norfolk Duals Wrestling 01 $1,625.00 $82,166.02
Nansemond River 01 $4,780.00 $241,694.52
Richmond Invitational 01 $2,280.00 $115,285.25
Norfolk Duals Wrestling 02 $950.00 $48,035.52
Bethel BB 1998 $3,665.00 $185,315.98
Woodrow Wilson BB 1998 $5,400.00 $273,044.01
Woodrow Wilson BB 1999 $5,265.00 $266,217.91
Lake Taylor 1998 $6,450.00 $326,135.91
Lake Taylor 19999 $3,160.00 $159,781.31
Thomas Dale 01 $1,255.00 $63,457.45
Kecoughtan High School 02 $1,625.00 $82,166.02

$4,045,096.51

Assuming an estimate of $70.00 per solicitation, Henoud is
at best entitled to a $4,045,096.51 credit against loss using
this method.

VALUE OF INTENDED COLLECTIONS FOR 17 PROGRAMS AT $25.00 PER
SOLICITATION 

The following equations can be employed to arrive at an
intended collection value assigning a value of $25.00 per
solicitation:

Actual Loss = Adjusted Actual Collection
$70 X $25
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For example (again using the Eastern Va. Wrestling Program):

$5465.00       = $1,951.79 
$70 X 25 

Applying this equation to all 17 books yields the following
chart:

Actual
Collection

Adjusted
Actual ($25)

Eastern District
Wrestling Tourn

$5,465.00 $1,951.79

Woodrow Wilson 99 $11,415.00 $4,076.79
Nansemond River 99 $6,785.00 $2,423.21
George C. Marshall 99 $5,185.00 $1,851.79
Colonial Forge Eagle
Holiday 00

$4,290.00 $1,532.14

VA Challenge 2000 $10,405.00 $3,716.07
Norfolk Duals Wrestling
01

$1,625.00 $580.36

Nansemond River 01 $4,780.00 $1,707.14
Richmond Invitational 01 $2,280.00 $814.29
Norfolk Duals Wrestling
02

$950.00 $339.29

Bethel BB 1998 $3,665.00 $1,308.93
Woodrow Wilson BB 1998 $5,400.00 $1,928.57
Woodrow Wilson BB 1999 $5,265.00 $1,880.36
Lake Taylor 1998 $6,450.00 $2,303.57
Lake Taylor 19999 $3,160.00 $1,128.57
Thomas Dale 01 $1,255.00 $448.21
Kecoughtan High School 02 $1,625.00 $580.36

The adjusted actual collection numbers are then used in the
following equation almost identical to the previous calculation
used with respect to the $70.00 per solicitation: 

Adj. Actual Collection per book X Total Intended Loss = Intended 
         Total Actual Loss Collection

      Per Book



49

This calculation yields the following chart:

Actual
Collection

Adjusted
Actual

IIntended
($25)

Eastern District
Wrestling Tourn

$5,465.00 $1,951.79 $35,246.26

Woodrow Wilson 99 $11,415.00 $4,076.79 $73,620.50
Nansemond River 99 $6,785.00 $2,423.21 $43,759.53
George C. Marshall 99 $5,185.00 $1,851.79 $33,440.41
Colonial Forge Eagle
Holiday 00

$4,290.00 $1,532.14 $27,668.15

VA Challenge 2000 $10,405.00 $3,716.07 $67,106.55
Norfolk Duals Wrestling
01

$1,625.00 $580.36 $10,480.36

Nansemond River 01 $4,780.00 $1,707.14 $30,828.38
Richmond Invitational 01 $2,280.00 $814.29 $14,704.75
Norfolk Duals Wrestling
02

$950.00 $339.29 $6,126.98

Bethel BB 1998 $3,665.00 $1,308.93 $23,637.24
Woodrow Wilson BB 1998 $5,400.00 $1,928.57 $34,827.04
Woodrow Wilson BB 1999 $5,265.00 $1,880.36 $33,956.37
Lake Taylor 1998 $6,450.00 $2,303.57 $41,598.97
Lake Taylor 19999 $3,160.00 $1,128.57 $20,380.27
Thomas Dale 01 $1,255.00 $448.21 $8,094.06
Kecoughtan High School 02 $1,625.00 $580.36 $10,480.36

$515,956.19

Assuming an estimate of $25.00 per solicitation, Henoud is
at best entitled to a $515,956.19 credit against loss using this
method.



50

ATTACHMENT C

FINAL INTENDED LOSS CALCULATIONS

1.  At $70.00 per solicitation:

INTENDED LOSS:  $17,920,000.00

-

CREDIT: $4,045,096.51

TOTAL ADJUSTED LOSS: $13,874,903.99 (ADD 20 POINTS UNDER § 2B1.1)
 
2.  At $25.00 per solicitation:

INTENDED LOSS:  $ 6,400,000.00

-

CREDIT: $515,956.19

TOTAL ADJUSTED LOSS: $5,844,404.80 (ADD 18 POINTS UNDER § 2B1.1) 
  


