
UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

UNITED STATES OF AMERICA :
DOCKET No. 08-12402-H  

v. : (On Appeal from judgment 
:  of sentence in M.D.Fla.

WESLEY TRENT SNIPES,  No. 5:06-CR-22-Oc-WTH-GRJ)
Defendant-Appellant. :  

APPELLANT SNIPES’ MOTION
TO CANCEL OR SUSPEND BRIEFING SCHEDULE
____PENDING ENTRY OF FINAL JUDGMENT____

The appellant, Wesley Trent Snipes, moves this Court pursuant to

Fed.R.App.P. 26(b) and Cir. R. 26-1 to cancel or suspend the briefing schedule

pending the entry of a final judgment in the district court.  In support of this

motion, the appellant states:

1.  This appeal arises out of a criminal trial in the Middle District of Florida

on federal tax charges before Senior U.S. District Judge Wm. Terrell Hodges.

Appellant Snipes was acquitted of two felony counts and three misdemeanors,

and convicted on three counts (3-5) under 26 U.S.C. § 7203 of misdemeanor

willful failure to file federal income tax returns for the years 1999, 2000 and

2001.  

2.  Sentencing occurred on April 24, 2008.  Judge Hodges imposed three

consecutive maximum terms of imprisonment, totaling three years, to be followed

by a one-year term of supervised release.  Sent.Tr. 224.  As a special condition of

supervision, in light of Mr. Snipes’ payment of a substantial amount of the delin-

quent taxes owing and of his ongoing participation in efforts to achieve a civil

resolution with the IRS, the sentencing court set a deadline of six months

following his release from imprisonment for Mr. Snipes to attempt to settle his
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outstanding federal tax obligations.  Id. 224-25 ("work to settle"); Judgment (Doc.

458), at 4 ("shall settle").

3.  Section 7203 of the Internal Revenue Code provides that upon convic-

tion the defendant shall be sentenced to a fine or imprisonment or both, "together

with the costs of prosecution."  At sentencing in this case, Judge Hodges referred

the issue of costs of prosecution to the U.S. Magistrate Judge for a report and

recommendation, with the stated intention later to enter "a supplemental

judgment."  Sent.Tr. 225.

4.  The district court filed and entered a judgment of sentence on May 1,

2008 (Doc. 458).  

5.  Later on May 1, 2008, defendant Snipes filed a protective notice of

appeal to this Court from his conviction and sentence (Doc. 462).  The appeal was

docketed in this Court at No. 08-12402-H.  Under Circuit Rule 31-1(a) and the

Clerk’s docketing letter, because all pertinent transcripts are already in hand,

appellant’s opening brief and record excerpts are is presently due Monday, June

16, 2008.

6.  The judgment entered by the district court on May 1, 2008, was not

"final" within the meaning of 28 U.S.C. § 1291, because it lacked one of the

elements of the sentence that the district court intended to impose.  See United

States v. Kapelushnik, 306 F.3d 1090, 1093-94 (11th Cir. 2002) (parallel situa-

tion, where restitution was calculated and added to sentence later and separately

under 18 U.S.C. § 6334(d)(5)).  Accordingly, the defendant’s May 1 notice of

appeal was formally premature, although it will eventually "ripen" into an effec-

tive notice upon entry of the final judgment including costs.  Id. 1094.  

7.  Most recently, on June 2, 2008 (Doc. 481), the Magistrate Judge

directed the government to respond not later than June 13, 2008, to the

defendant’s Objections to the prosecution’s proposed Bill of Costs.  Whether a
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hearing will then be required, or whether the Magistrate Judge will make his

recommendation on the papers, is not yet determined.  Thereafter, a period of

more than two weeks must be allowed to present and resolve any objections to the

Report and Recommendation.  28 U.S.C. § 636(b)(1); Fed.R.Crim.P. 59(a). 

8.  Two co-defendants, Eddie Ray Kahn and Douglas P. Rosile, stood trial

with Mr. Snipes.  Both were convicted, and all three were sentenced on the same

date.  Rosile filed an appeal (assigned No. 08-12481-H in this Court); Kahn did

not.  However, on May 22, 2008, appellant Rosile, by counsel, filed a motion for

voluntary dismissal of his appeal with prejudice.  That motion is pending. 

9.  On May 28, 2008, the government filed a (likewise protective) notice of

cross-appeal from Mr. Snipes’ sentence (Doc. 477), which is also arguably

premature, in light of the pendency of the costs issue.  If the Solicitor General’s

office grants permission for the government to pursue the cross-appeal, its

briefing should be coordinated under Fed.R.App.P. 28.1 with that of the

defendant’s appeal. 

10.  Even if the Court does not lack jurisdiction under Kapelushnik to

proceed to briefing at this time, the interests of judicial economy and efficient

case management would seem to call for a deferral of briefing until the entry of a

judgment for costs, to allow any and all appellate issues arising out of the trial

and sentencing in this case to be addressed at one time. 

11.  At the time of sentencing, the district court stayed execution of

sentence pursuant to 18 U.S.C. § 3143(a), allowing Mr. Snipes to surrender

voluntarily at the designated institution for service of his sentence.  Sent.Tr. 228.

On May 22, 2008, the district court superseded the stay of surrender by granting

bail pending appeal under id. § 3143(b) (Doc. 475).   

12.  On June 4, 2008, undersigned counsel sought to ascertain the position

of the United States, as appellee (and cross-appellant), on the relief sought by this
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motion.  On June 5, 2008, Assistant U.S. Attorney Patricia D. Barksdale, counsel

of record for the appellee, authorized the undersigned to state that the government

had not decided what its position would be, and would not be able to do so before

the close of business on June 5.   

WHEREFORE, for the foregoing reasons, this Court should cancel or

suspend the briefing schedule pending the entry by the district court of an

amended or supplemental judgment containing all elements of the sentence to be

imposed, including any imposition of costs of prosecution.  

Respectfully submitted,

Dated:  June 5, 2008
s/Peter Goldberger

DANIEL R. MEACHUM PETER GOLDBERGER
Daniel R. Meachum & Assoc., LLC 50 Rittenhouse Place
1995 No. Park Pl., Suite 250 Ardmore, PA  19003
Atlanta, GA  30339             

   (610) 649-8200
   (770) 988-9600    fax: (610) 649-8362
   fax: (770) 988-9690 e-mail: peter.goldberger@verizon.net
e-mail: dmeachum@dmeachumlaw.com 

CARMEN D. HERNANDEZ
717 D Street NW, Suite 310
Washington, DC  20004      

   (202) 628-0090        
   fax: (202) 628-2881
e-mail: CHernan7@aol.com 

Attorneys for Appellant Snipes
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CERTIFICATE OF SERVICE

I certify that on June 5, 2008, a copy of the foregoing document was served

on the appellee, the United States, by transmitting a copy to the government’s

attorney of record, via e-mail with PDF attachment

(patricia.barksdale@usdoj.gov) and by first class mail, addressed to:

Patricia D. Barksdale, Esq.
Ass’t U.S. Attorney - Appellate
300 No. Hogan St., Suite 700
Jacksonville, FL  32202-4270

Informative copies were also e-mailed to:

Jeffrey A. McLellan, Esq. jeffrey.a.mclellan@usdoj.gov
John Sciortino, Esq. john.sciortino@usdoj.gov
M. Scotland Morris, Esq. scot.morris@usdoj.gov
Robert E. O’Neill, Esq. robert.o’neill@usdoj.gov
S. Robert Lyons, Esq. samuel.r.lyons@usdoj.gov

Dated:  June 5, 2008
/s/ Peter Goldberger       
PETER GOLDBERGER
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