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I. STATEMENT REGARDING ORAL ARGUMENT 

Appellants request oral argument and that certain government notes (detailed 

in Section VII. C., infra) be produced in advance of that argument. 

11. STATEMENT OF JURISDICTION 

Jurisdiction of this Court is invoked under 28 U.S.C. $1291 as an appeal 

from a final judgment of conviction and resentencing by Judge Leonard B. Sand 

(A-3052-62, 3068), as well as from denial of a Rule 33 Motion (A-1205-15) and a 

Motion to Compel (A-1484-87). Notices of appeal were timely entered on July 16, 

2008 in accordance with Rule 4(b) of the Federal Rules of Appellate Procedure. 

[A-3075-78.1 

111. STATEMENT OF THE ISSUES 

Whether the district court erred in failing to conduct resentencing de novo 

after this Court's reversal of a bank-fraud conviction? 

Whether the district court's treatment of resentencing was procedurally and 

substantively unreasonable? 

Whether the district court erred in denying the Motion for a New Trial 

pursuant to Rule 33 based on new evidence that the government's star had lied? 

Whether the district court erred in denying the Motion to Compel interview 

notes from potential witnesses? 



IV. STATEMENT OF FACTS 

In 1952, following his graduation from Rensselaer Polytechnic Institute and 

Army combat service in World War 11, John Rigas paid $300 for a cable television 

franchise in remote Coudersport, Pennsylvania. Then 27 years old, John devoted 

the next 50 years of his life to the company that would become Adelphia 

Communications Corporation ("Adelphia"). Each of John's three sons, including 

Timothy Rigas, joined Adelphia before it became a public company in 1986. John 

was Adelphia's CEO; Timothy was its CFO. 

None of the Rigases has accounting experience or training, nor did they 

possess any prior experience running a public company. [A-2 1 1 - 12.1 They were 

not experts in law and Securities and Exchange Commission ("SEC") regulations. 

Accordingly, they sought to surround themselves with the best professionals. Even 

before Adelphia went public, the Rigases retained prominent Pittsburgh law firm 

Buchanan Ingersoll ("Buchanan") to perform a variety of legal services, including 

fulfilling SEC requirements and addressing corporate governance issues. The 

Rigases also retained Deloitte & Touche LLP ("Deloitte") as Adelphia's 

independent public accountant. Given their lack of expertise, the Rigases relied 

heavily on Buchanan and Deloitte. [A-293 6-3 8.1 

This case deals with events at Adelphia during 1999-2002. The indictment 

concerned, inter alia, a series of co-borrowing agreements ("CBAs") entered into, 



beginning in March 1996, by Adelphia subsidiaries and cable companies that were 

privately owned by the Rigas family but managed by Adelphia ("the Rigas Family 

Entities" or "RFEs"), and the Rigas family's use of funds drawn down pursuant to 

the CBAs to purchase Adelphia securities. 

Under these agreements, Adelphia and the RFEs were jointly and severally 

liable to the banks. Buchanan was involved in all aspects of the CBAs and the 

Rigas family's purchases of Adelphia securities. Buchanan participated in the 

negotiation and drafting of the CBAs, the presentation of the agreements to 

Adelphia's Board for approval, and the disclosure of the terms of the agreements in 

public filings, such as Adelphia's 1 OKs. [A- 1 93-204.1 

Buchanan also advised the Rigases and the Adelphia Board regarding the 

need for the Rigases to participate alongside the public in purchasing Adelphia 

securities, because if the Rigases lost voting control of Adelphia it would trigger 

defaults on various credit and franchise agreements. Investment bankers concurred 

that Rigas participation in the offerings was in the best interests of the company. 

[A-363, 1828, 1831.1 



("GAAP"). [A-345,353,356.1 

In early 2002, in the wake of the Enron scandal, the SEC released new 

guidance regarding disclosure of off-balance-sheet debt. Deloitte then determined 

that additional disclosures were required, including, for the first time, an explicit 

disclosure as to the amount of the RFEs' share of the co-borrowed debt - which, as 

of 200 1, had been approximately $2.3 billion. [A-207, 219.1 Consistent with their 

practice of relying upon professionals, the Rigases and Adelphia agreed to make 

the disclosure. [A-330-3 1, 347, 1968-69.1 

This disclosure, along with others, was made in a press release issued on 

March 27, 2002. The price of Adelphia's stock dropped, and government 

investigations began. Shortly after the press release, Adelphia proposed putting all 

of the co-borrowored debt on its books as the SEC requested; Deloitte, however, 

refused, believing that this accounting treatment did not comport with GAAP. [A- 

322-23.1 Deloitte and the SEC could not agree on the correct manner in which to 

account for the co-borrowed debt, and Deloitte never signed Adelphia's 10-K for 

year's-end 200 1. That was an event of default under Adelphia's bank loans, and, 

on June 25,2002, Adelphia filed for protection under the bankruptcy laws. 



V. STATEMENT OF THE CASE 

1. The Trial And Appeal 

After Adelphia's bankruptcy, John Rigas and Timothy Rigas, as well as 

Michael Rigas, Michael Mulcahey ( " ~ u l c a h e ~ " ) ~  and James Brown ("~rown")? 

were indicted for 15 counts of securities fraud, five counts of wire fraud, two 

counts of bank fraud, and conspiracy. Brown entered into a plea agreement and 

agreed to provide testimony against the remaining defendants. 

The jury trial began on February 23, 2004 and concluded on July 8, 2004. 

The government's case mentioned five principal subject areas: (1) transfers of debt 

under the CBAs; (2) alleged fraudulent stock purchases; (3) alleged fraud 

regarding Adelphia's operating performance; (4) an alleged scheme to defraud 

Adelphia's bank lenders; and (5) purported "looting" by Rigas family members. 

See United States v. Rigas, 490 F.3d 208,2 14- 18 (2d Cir. 2007). 

On July 8, 2004, the jury convicted John and Timothy Rigas on securities- 

fraud and bank-fraud charges, as well as for conspiracy to commit securities fraud 

and bank fraud. The jury acquitted John and Timothy Rigas on wire fraud and 

1 Mulcahey was Adelphia's Assistant Treasurer from the mid-1990s until 2002. [Trial 
Transcript ("Tr.") 901 8-1 9.1 
2 Brown was employed by Adelphia fi-om 1984 to 2002. He served as a financial officer 
from the early 1990s and became supervisor of Adelphia's accounting department. 



conspiracy to commit wire o n  June 20, 2005, Judge Sand imposed a 

sentence of 20 years' imprisonment on Timothy Rigas, and 15 years' 

imprisonment on John ~ i ~ a s . ~  He did so without making his own preliminary 

Guidelines calculation. 

On appeal, this Court reversed a count of conviction for bank fraud and 

remanded for resentencing. Id. at 220. 

B. The Rule 33 Motion 

On July 6, 2007, the Rigases timely filed a Motion for a New Trial based 

upon newly-discovered evidence. Among other things, the Motion showed that the 

government's star witness, Brown, had repeatedly misrepresented the facts at trial. 

This evidence, which was generated in legal proceedings that took place 

after the criminal trial, included evidence compiled during: 

3 The jury acquitted Michael Rigas of conspiracy and wire fraud and failed to reach a 
verdict on his remaining counts. The jury acquitted Mulcahey on all counts. 
4 Timothy Rigas received 20 years on each of the two bank-fraud counts, the sentences to 
run concurrently with each other; five years on count one (the conspiracy count), ten years on 
count two (a securities-fraud count), and five years on count three (a securities-fraud count) - 
these three sentences to run consecutively to each other and concurrently with the bank-fraud 
sentences. The court also imposed a sentence of ten years on each of the other 13 securities-fraud 
counts, to run concurrently with each other and with the other sentences. John Rigas received 15 
years on each of the two bank-fraud counts, the sentences to run concurrently with each other; 
five years on count one (the conspiracy count), and ten years on count two (a securities-fraud 
count) - these sentences to run consecutively to each other and concurrently with the bank-fraud 
sentences. The court also imposed a sentence of ten years on each of the other 14 securities-fraud 
counts - these sentences to run concurrently with each other and with the other sentences. [A- 
3 00- 12.1 



The Dearlove SEC Proceeding 

On September 30, 2005, the SEC instituted proceedings 

against Gregory Dearlove, the former Deloitte engagement partner 

on the Adelphia audit for 2000. The SEC contended that Adelphia's 

financial statements were false and misleading and failed to comply 

with GAAP. The SEC conducted a nine-day hearing in 2006 where 

numerous witnesses - including Brown - provided sworn testimony. 

The SEC decided against Dearlove and barred him from appearing 

before the Commission, with a right to reapply after four years. 

The Mulcahey SEC Trial 

The SEC commenced a civil proceeding against Mulcahey, 

alleging that he filed false compliance certificates, created false 

cross-receipts and borrowing and pay-down notices for a direct 

placement, and signed false management representation letters that 

Adelphia provided to Deloitte. The trial included the testimony of 

various witnesses, including Brown. The SEC barred Mulcahey 

from serving as the officer or director of public companies. 

Adelphia v. Deloitte v. Rigas 

Adelphia filed suit against Deloitte on November 6, 2002 in 

Pennsylvania state court, asserting professional negligence, breach 



of contract, fraud, and other wrongful conduct arising from 

Deloitte's auditing. On September 15, 2003, Deloitte joined John 

and Timothy Rigas as additional defendants. In the end, Deloitte 

paid a $167-million settlement to Adelphia, and dismissed all claims 

against the Rigases. 

By Order dated November 20,2007, Judge Sand denied the Rigases' Motion 

for a New Trial. 

C. The Motion To Compel 

On December 5,2007, the Rigases filed a Motion to Compel the government 

to produce particular notes and related interview materials. The motion sought, 

inter alia, notes taken at a government pre-trial interview of Carl Rothenberger 

("Rothenberger"). Rothenberger was Adelphia's lead outside securities lawyer at 

Buchanan. The government did not disclose, until years after the trial, that this 

interview had even taken place. Even after disclosure, the government still refused 

to produce notes of the interview - and never once contended that the material in 

those notes was not exculpatory. 

Without oral argument, on January 15,2008, Judge Sand denied this motion. 

D. Resentencing 

On June 24,2008, Judge Sand imposed sentences of 17 years' imprisonment 

on Timothy Rigas and 12 years' imprisonment on John Rigas. These minor 



reductions in sentences solely reflected the bank-fraud reversal. Despite objection, 

the district court refused to re-open sentencing beyond bank fraud - even in the 

teeth of massive changes to sentencing law by the Supreme Court, and enormous 

changes to loss-causation principles in this Circuit. Accordingly, the district court 

declined to perform a new Guidelines calculation, instead simply lopping off three 

years from its original sentences. There was no explanation of how the district 

court found three years as the proper value of the reversed bank count. 

VI. SUMMARY OF ARGUMENT 

In this case, two long-respected businessmen, John and Timothy Rigas, 

received lengthy prison sentences for conduct, such as SEC filings, that' was 

performed by others. Their convictions hinged on the claim that, as officers of 

Adelphia, the Rigases "fooled" their top-flight accountants and attorneys, among 

others, to defraud the stock market and their banks with false or misleading 

disclosures. Yet striking new evidence, some suppressed by the prosecution pre- 

trial and some unearthed in post-trial civil proceedings, strongly indicates that 

rather than fooling these professionals, the Rigases reasonably relied on them. 

This Court has already concluded once that the district court erred at trial and, 

therefore, remanded this case for resentencing. Rigas, 490 F.3d at 239. Yet 

resentencing, too, was marred by glaring procedural and substantive errors. To 



tolerate these errors would do grave injustice, not simply to the Rigases, but also to 

the future of sentencing in this Circuit. Therefore, reversal is necessary. 

A. Resentencing Was Procedurally And Substantively Flawed. 

The resentencing opinion below began with the dubious notion that the 

district court need not bother examining the facts and law as they then stood. 

Instead, it surmised that the court could treat the inquiry as a math problem: 

Simply take the original sentences and subtract the reversed count of conviction. 

But that approach is directly contrary to controlling precedent: 

When the conviction on one or more charges is 
overturned on appeal and the case is remanded for 
resentencing, the constellation of offenses of conviction 
has been changed and the factual mosaic related to those 
offenses that the district court must consult to determine 
the appropriate sentence is likely altered. For the district 
court to sentence the defendant accurately and 
appropriately, it must confront the offenses of conviction 
and facts anew. 

United States v. Quintieri, 306 F.3d 1217, 1228 (2d Cir. 2002). Here, even though 

the original sentence was "void in its entirety," the district court yoked 

resentencing to the void sentence. Id. This stunted view of resentencing was 

obviously wrong and demands reversal. 

The district court then proceeded to ignore the Supreme Court's modem 

revolution in sentencing. The Supreme Court has made clear that "a district court 

should begin all sentencing proceedings by correctly calculating the applicable 



Guidelines range. As a matter of administration and to secure nationwide 

consistency, the Guidelines should be the starting point and the initial 

benchmark .... [Tlhe district judge should then consider all of the $3553(a) 

factors." Gall v. United States, 128 S. Ct. 586, 596-97 (2007). 

None of these requirements was fulfilled here. The judge made no initial 

Guidelines determination and did not even mention, let alone grapple with, the 

defendants' weighty $3553(a) arguments. This glaring omission deprived the 

defendants of the record necessary for meaningful appellate review, and betrayed 

Gall's objective "to promote the perception of fair sentencing." Id. at 597. 

The district court, instead of performing the detailed analysis Gall requires, 

then proceeded to consider sentencing enhancements. The district court here erred 

in multiple ways. Its most basic error was that it did not first specify the Rigases' 

criminal conduct. The indictment alleged multiple theories of fraud, and the jury's 

general verdict did not isolate which theories the jury accepted. Without the 

court's preliminary determination, it was impossible to assess loss-causation, how 

many victims there were, or whether the Rigases were organizers and leaders of 

criminal activity. 

The district court cavalierly found that the Rigases caused more than $100 

million in losses and were therefore eligible for a 26-level sentencing enhancement 

under the Guidelines. Using the fuzzy math that this Court recently condemned in 



United States v. Rutkoske, 506 F.3d 170 (2d Cir. 2007), the district court said that 

the share price of Adelphia cratered after the issuance of a March 27, 2002 press 

release, and held the defendants liable for the entire amount. 

It was incumbent upon the district court to isolate the criminal conduct 

found by the jury, and then explain how that conduct caused a specific dollar figure 

of loss. Had the district court engaged in such an analysis, it would have 

immediately confronted serious problems. The Rigases introduced detailed 

testimony by a seasoned economist, Dr. David Gulley, showing that there was no 

inflation in Adelphia's share price prior to its collapse and no clear causal link 

between any Rigas conduct and a drop in share price. The government offered no 

testimony on loss or loss causation whatsoever. Dr. Gulley showed that other 

events at the same time, including the bankruptcy of an Adelphia subsidiary, may 

have accounted for the decline in Adelphia's price and that cable industry stocks 

(and technology stocks generally) were declining. 

The government's failure to provide evidence forced the district court to rest 

its decision on the simple fact that Adelphia's share price declined massively in the 

months following the press release. But there were many other factors at work and 

the court did not even attempt to disentangle any of them. 

The district court also ignored the plain language of the Guidelines, which 

require an offset for loss when defendants pledge collateral. Here, the Rigases 



pledged $7 15 million in collateral, and Adelphia securities-holders will receive 

every penny of that amount. Yet the district court refused to give the Rigases any 

credit for that huge sum. 

The gravity of these errors is compounded by the fact that, here, loss was not 

a minor sentencing factor. It was the primary driver of the massive sentences; 

without loss enhancements, the sentencing range would be two years or less. 

The district court also improperly applied three other sentencing 

enhancements before ultimately imposing its non-Guidelines sentence. 

One of them, an enhancement for more than $1 million in receipts, had been 

expressly abandoned by the government, yet the court found, with not one word of 

explanation, that the Rigases' argument against the enhancement was "totally 

without merit." [A-3056.1 

An organizerlleader enhancement was imposed with no analysis of why the 

Rigases were organizers or leaders of criminal activity. The court did not grapple 

with the vast amount of evidence showing that accounting and disclosure decisions 

were made after consultations with Deloitte and Buchanan. There was no evidence 

that either Deloitte or Buchanan were led by the Rigases into perpetrating criminal 

acts. Instead, the evidence showed the reverse: The Rigases followed the advice of 

these outside professionals, none of whom thought they were doing anything 

wrong. 



A third enhancement, for more than 50 victims, is entirely dependent (as the 

government conceded) on the loss-causation analysis. Because the district court 

got loss-causation wrong, it got this enhancement wrong too. 

The district court also did not bother making a §3553(a) determination. 

Moreover, the sentences are substantively unreasonable. There is no likelihood 

that John Rigas (83 years-old) and Timothy Rigas (52 years-old) will commit 

offenses if released. They have never engaged in criminal conduct in their entire 

lives. They have lost billions of dollars of personal wealth. Yet they have been 

sentenced to terms of imprisonment that quite literally are given to murderers and 

terrorists. 

B. The District Court Abused Its Discretion In Denying The Rigases' 
Motion For A New Trial. 

The district court also erred by denying the Motion for a New Trial. 

Following the criminal trial, vast amounts of new evidence were generated in SEC 

and civil litigation. That evidence showed that the prosecution's star witness, 

Brown, misrepresented the facts. Brown's testimony was essential to the 

prosecution, for he claimed that the Rigases were consciously engaged in fraud. 

But Brown changed his story in later proceedings and claimed the reverse - to the 

point of saying "No" to the same type of questions to which he replied "Yes" at 

trial. He admitted that Deloitte knew full well the information as to which Brown 

had claimed it had been duped and fooled. 



Brown was not the only person after trial to shed light on what actually 

happened at Adelphia. Many others contradicted the story the government told at 

trial. Yet this information was not available at that time. Much of it was produced 

in later civil litigation, where the Rigases' Directors/Officers Insurance policy paid 

the Rigases' legal expenses. In this criminal case, by contrast, Adelphia 

(presumably under government pressure) cut off the Rigases' access to fbnds for 

legal representation. 

The upshot of the post-trial civil-proceeding information is a strikingly 

different portrait of the Rigases and the facts of Adelphia's decline. Had this 

information been provided to the jury, an entirely different result would not have 

been just possible, it would have been likely. 

C. The District Court Erred In Denying The Motion to Compel. 

The district court also refused to compel production of the government's 

notes regarding their pre-trial interview of Rothenberger, Adelphia's lead outside 

lawyer. The government did not tell the Rigases that they had interviewed 

Rothenberger until years after the trial (though it managed to notify the Rigases of 

150 others, including peripheral folks such as a caretaker). 

The government has not once stated that these notes are not exculpatory. 

Yet the district court refused to order their production, or even to examine the 

notes in camera. Its refusal was serious error. This Court should conduct an in 



camera review and order the production of these notes in advance of oral 

argument. That course of action will simultaneously protect the Rigases' Brady 

rights and provide the parties and the Court with material that is necessary for 

meaningful appeal. 

VII. ARGUMENT 

A. The District Court Committed Reversible Error In Failing To 
Conduct Resentencing Properly. 

1 This Court's bank-fraud reversal required de novo 
resentencing. 

In its procedural approach to resentencing, the district court erred from the 

get-go. Following this Court's decision to vacate one of two bank-fraud 

convictions and to remand the case for resentencing; the district court refused to 

conduct the resentencing de novo as this Court's precedents demand. It did not 

take an updated look at the law, despite massive changes to sentencing 

jurisprudence in the interim. Nor did the district court take a fi-esh look at the 

facts, despite tremendous new evidence showing that the government's main 

witness at trial misrepresented key facts6 The district court's approach was flatly 

wrong and requires reversal. 

5 See Rigas, 490 F.3d at 239 ("The case is REMANDED for an entry of ACQUITTAL on 
Count Twenty-Three and for resentencing."). 
6 While rejecting its duty to resentence de novo, the district court claimed to make de novo 
findings in the alternative. [A-3055.1 As discussed below, however, the sentencing judge did 
nothing of the sort. 



This Court has laid down a straightforward rule: When one or more 

convictions have been vacated on appeal, resentencing is to proceed de novo; by 

contrast, when the Appellate Court remands to correct a specific sentencing error, a 

district court may presume the resentencing is limited. Quintieri, 306 F.3d at 1227- 

28 ("[rlesentencing usually should be de novo when a Court of Appeals reverses 

one or more convictions and remands for resentencing") (emphasis in original); see 

also United States v. Bryce, 287 F.3d 249, 252-54 (2d Cir. 2002); United States v. 

Morales, 185 F.3d 74, 85 (2d Cir. 1999); United States v. Atehortva, 69 F.3d 679, 

685 (2d Cir. 1995). 

This case plainly is governed by Quintieri, which permits the defendant to 

reargue previous sentencing issues because the sentence has "become[] void in its 

entirety." Quintieri, 306 F.3d at 1228 n.6 (citation omitted). Under this "holistic 

approach," the district court must resentence the defendant as he currently stands 

before the court, as the "intricate knot" of sentencing has been undone. Id. at 1227, 

1228 n.6 (citation omitted). 

This well-established de novo resentencing rule is echoed throughout this 

Court's precedents. In Werber v. United States, for example, this Court explained 

that "[wlhen the trial court undertook to resentence [the defendant] ... it was 

required to consider him as he stood before the court at that time." 149 F.3d 172, 

178 (2d Cir. 1998) (citation omitted) (emphasis added). 



Quintieri does not allow a district court to conclude it has already invested 

enough time thinking about a case, and thereby conduct limited resentencing - and 

for good reason. As this Court has observed, in every case involving multiple 

convictions, the matrix of offenses will differ after a conviction is reversed and 

thus necessarily presents a new picture of culpability. That is the square holding of 

Quintieri: 

When the conviction on one or more charges is 
overturned on appeal and the case is remanded for 
resentencing, the constellation of offenses of conviction 
has been changed and the factual mosaic related to those 
offenses that the district court must consult to determine 
the appropriate sentence is likely altered. For the district 
court to sentence the defendant accurately and 
appropriately, it must confront the offenses of conviction 
and facts anew. 

This Court has consistently applied de novo resentencing both before and 

after United States v. Booker, 543 U.S. 220 (2005). Indeed, the post-Booker 

alteration of sentencing that require sentencing courts to focus on §3553(a) - most 

prominently, Gall - makes de novo resentencing essential. 128 S. Ct. at 596. 

Otherwise, the §3553(a) calculus, which calls for a "sentence sufficient, but not 

greater than necessary," is impossible to evaluate. 

This case presents a clear example why de novo resentencing is the norm. 

Because on-point sentencing law had changed, and new and significant offense 



facts were discovered after the Rigases' initial sentencing, the appropriateness and 

need for a truly de novo resentencing in this case is apparent. 

Here, the vacated bank-fraud conviction was the most serious offense 

charged, together with Count 22, carrying a maximum sentence of 30 years. The 

government's failure to prove the offense directly impacts "the nature and 

circumstances" of the crime, its "seriousness," the applicable sentencing range, and 

the comparison to similarly-situated defendants - all of which a district court must 

consider under §3553(a)(l)-(6). In all these respects, vacating the bank-fraud 

conviction requires a new 8 3 5 5 3(a) examination and Guidelines calculation. Even 

the government conceded that the Guideline calculations were now different.7 Cf: 

Townsend v. Burke, 334 U.S. 736, 740-41 (1 948) (explaining that due process is 

violated if a sentence is based on "assumptions . . . which were materially untrue"). 

As such, the Rigases' Guidelines calculation, which even after Booker must 

operate as the sentencing court's "starting point" and "initial benchmark," was 

premised upon the now-vacated bank-fraud conviction. Gall, 128 S. Ct. at 596; 18 

U.S.C. §3553(a)(4); cf: United States v. Cutler, 520 F.3d 136, 155 (2d Cir. 2008) 

(finding procedural error requiring reversal). Therefore, resentencing required a 

7 [Compare A-2702 (Government Resentencing Memo advocating a Guidelines calculation 
resulting in an offense level of 44) with A-2404 (PSR for Timothy Rigas computing Guidelines 
calculation resulting in an offense level of 46 but acknowledging maximum offense level of 43) 
and A-2443 (same for PSR for John Rigas).] 



new Guidelines determination, one that excluded the overturned offense and began 

the $3 5 53 (a) analysis afresh. But the perfunctory resentencing conducted below 

did no such thing. 

The district court's approach in this case itself underscored the need for de 

novo review. It said "the allocation [of punishment] among the various counts is a 

random allocation not intended to reflect the seriousness of each count." [A-3060; 

see also A-3054-55 ("Once this Court had determined the total non-guideline 

sentence the allocation of sentences to the various counts was an arbitrary 

allocation based on the maximum sentences allowable.").] The court itself clearly 

imposed a sentence derived from multiple interrelated counts - the "knot of 

calculation" Quintieri contemplates. 306 F.3d at 1228. Even if some hypothetical 

situation might exist where reversal of one count does not change the complete mix 

of offenses upon resentencing, the district court admitted that this is not that case. 

Furthermore, in the nearly three years between the initial sentencing and the 

resentencing, both the applicable law and the relevant sentencing facts shifted 

markedly. Each provides a reason for de novo resentencing. The initial 2005 

sentencing was conducted not long after Booker and before the Supreme Court and 

this Court altered applicable sentencing law. In addition, post-trial civil 

proceedings and government investigations have revealed a host of new 

information about the "nature and circumstances" of the offenses. These new facts 



include evidence that the government's chief witness, Brown, made crucial 

misrepresentations; the revelation that the government neglected to disclose notes 

involving its interviews of key witnesses; and evidence that other events in the 

market accounted for the dramatic loss hypothesized by the government. 

In short, the Rigases' vacated conviction undid the knot of calculation upon 

which their original sentences were premised - yet the district court nevertheless 

began its resentencing with that very prior calculation. Atehortva, 69 F.3d at 685. 

To do so was patent error, and alone requires this Court to order the district court 

to conduct the de novo sentencing plainly required by Quintievi. 

2. The district court committed procedural error by simply 
modifying its original sentence, rather than making a new 
Guidelines calculation. 

The district court also made another obvious error - one requiring reversal 

under any standard of review: It reasserted its previous sentences, and applied a 

small discount to arrive at the new punishment. It refused to perform a new 

Guidelines calculation despite repeated requests from defense counsel emphasizing 



that GUN required it,8 and it ignored the $3553(a) factors. This improvised process 

utterly defied three Supreme Court opinions. See Rita v. United States, 127 S. Ct. 

2456 (2007); Gall, 128 S. Ct. 586; Kimbrough v. United States, 128 S. Ct. 558 

(2007). Gall is unequivocal: 

[A] district court should begin all sentencing proceedings 
by correctly calculating the applicable Guidelines range. 
As a matter of administration and to secure nationwide 
consistency, the Guidelines should be the starting point 
and the initial benchmark. The Guidelines are not the 
only consideration, however. Accordingly, after giving 
both parties an opportunity to argue for whatever 
sentence they deem appropriate, the district judge should 
then consider all of the j3553(a) factors to determine 
whether they support the sentence requested by a 
party.. . . He must make an individualized assessment 
based on the facts presented.. .. After settling on the 
appropriate sentence, he must adequately explain the 
chosen sentence to allow for meaningful appellate review 
and to promote the perception of fair sentencing. 

128 S. Ct. at 596-97 (footnote and citations omitted) (emphases added); see also id. 

at 597 n.6 ("district courts must begin their analysis with the Guidelines and 

remain cognizant of them throughout the sentencing process"); Kimbrough, 128 S. 

8 The Rigases made their first such request via motion on April 10,2008. [A-2740-41.1 In 
response, the court requested that the Probation Office address the effect of the dismissal of the 
bank-fraud count. The Probation Office issued a one-page memo on April 29th that merely 
recalculated the statutory maximum (185 years) and stated that the Guidelines calculation was 
unaffected by the dismissal of the bank-fraud count. During the resentencing hearing, the 
Rigases again sought a new Guidelines calculation. [A-2944,2946.1 But the court only cited the 
Probation Office's one-pager on statutory maximums and insisted "[w]ell, that's the Guidelines 
calculation." [A-2944.1 The Rigases' counsel replied that the court was simply citing the sum of 
the statutory maximums, but to no avail. [Id.] 



Ct. at 574 ("district courts must treat the Guidelines as the 'starting point and the 

initial benchmark. '") (citations omitted); Cutler, 520 F.3d at 155; United States v. 

Cavy, 520 F.3d 984, 991-94 (9th Cir. 2008) (reviewing step-by-step sentencing 

procedure in light of recent Supreme Court decisions). 

In Cutler, this Court made clear that an accurate Guidelines calculation 

remains crucial, not only to create a record for meaningful appellate review but 

also "to promote the perception of fair sentencing." 520 F.3d at 156 (quoting Gall) 

(emphasis in Cutler original). The Supreme Court's two-step process - an accurate 

Guidelines calculation, and then analysis of §3553(a) - is essential, for by 

performing it, "the sentencing court subjects the defendant's sentence to the 

thorough adversarial testing contemplated by federal sentencing procedure," 

yielding both "notice and meaningful opportunity to be heard at sentencing." Rita, 

127 S. Ct. at 2465 (citations omitted). The public also benefits, for "[clonfidence 

in a judge's use of reason underlies the public's trust in the judicial institution." Id. 

at 2468. 

Far from performing the careful analysis required by the Supreme Court, the 

resentencing opinion was so perfunctory that it even appears to apply an 

enhancement that the government abandoned. See infia Section VII.A.3 .b(l ). 

This was a complicated case, with highly consequential disputes over loss amounts 

and other Guidelines calculations. The district court's slipshod approach was 



procedurally unreasonable, fails to "promote respect for the law" as required by 

$3553(a)(2)(A), and certainly does not "promote the perception of fair sentencing" 

that Gall demands. 128 S. Ct. at 597. It denied the defendants a meaningful 

"opportunity to argue for whatever sentence they deem appropriate," as Gall 

requires. Id. at 596-97. 

For these reasons, the district court's sentencing decisions must be reversed; 

and there must be a remand for a complete, carefully reasoned, and genuinely de 

novo resentencing. See id.; United States v. Kemp, 530 F.3d 719, 723 (8th Cir. 

2008) (remanding for resentencing where "the district court committed a 

significant procedural error by failing to calculate [the defendant's] guidelines 

range" and "did not adequately account" for its sentence). A district court cannot 

simply adopt a sentencing range grounded in a stale array of offenses, facts, and 

law. 

3. The district court's treatment of the guidelines was 
procedurally unreasonable and wrong. 

The district court made multiple, serious Guidelines errors. At the outset, 

one cuts across them all: The court never even determined the offense conduct. As 

a result, it became impossible to determine appropriate punishment. The first thing 

a court must do is identify the specific criminal acts for which the defendant will 

be held responsible. E.g. Cutler, 520 F.3d at 158-60 (deeply inquiring into 

defendant's specific criminal conduct in applying loss enhancement); United States 



v. Tocco, 306 F.3d 279, 292-93 (6th Cir. 2002) (remanding to district court due to 

failure to determine specific criminal conduct); United States v. Vallejo, 297 F.3d 

1 154, 1 169-7 1 (1 1 th Cir. 2002). 

Yet here, the district court simply pointed to the defendants' "criminal 

conduct" in general, but that could have meant many different things. For 

example, the indictment alleged misrepresentations as to off-balance sheet debt 

(1163(a), 64-72); misrepresentations as to sales of securities (7163(a), 73-91); 

misrepresentations as to operating performance, including earnings, number of 

cable subscribers, and rebuild progress (1163(b), 92-158); and misrepresentations 

as to compliance with debt covenants (1163(c), 159-66). [A- 1 15-58.] 

Any one of these categories, if found by the jury, could have supported a 

conviction on Count One and a finding that the Rigases committed securities fraud. 

Nevertheless, each category reflects very different conduct. More significantly, the 

sentencing "loss" associated with each would be quite different. If the Rigases 

were guilty of misprerepresenting the number of subscribers, for example, it could 

be securities fiaud, but with no serious loss to shareholders. And, if that were the 

crime, the district court would have needed to grapple with the fact that there was 

no disclosure by Adelphia about subscribers that matched the prosecution's 

allegations in the indictment. 



The problem is that neither this Court, nor the defendants, know which type 

of misrepresentation the jury found occurred. The jury returned a general verdict; 

it was not asked to make specific findings. Nor did Judge Sand do so at 

sentencing. Therefore, the legal basis upon which the district court calculated the 

loss as being greater than $100 million is a mystery and thus cannot even be 

subject to meaningful appellate review. The district court committed reversible 

procedural error by failing to determine the specific criminal conduct that might 

have caused such a loss, despite the fact that the Rigases repeatedly sought a clear 

on-the-record ruling concerning loss calculations for the re~entencin~.~ 

9 Notably, it seems highly unlikely that the jury based the securities-fraud convictions upon 
misrepresentations regarding the use of co-borrowed funds to purchase Adelphia securities. 
Brown, the government's main witness at trial, himself belied that claim when he admitted that 
neither he nor Timothy Rigas had ever even considered the possibility that investors might be 
concerned about the use of co-borrowed funds to purchase securities until mid to late February or 
early March of 2002: 

Prior to this conversation, the two conversations with Mr. 
Goldsmith, I hadn't really thought of how the money was used 
under the co-borrowing agreements as being a big issue all by 
itself, that I had just been focused on how much money had been 
used all together without regard to proceeds, and I think Tim 
concurred that that's how he had been thinking about it as well. 
But now it was pretty clear to us that the fact that the money had 
been used for security purchases was going to be, at least for one 
major investor, a big problem. 

[A-217-18.1 Since neither Brown nor Timothy Rigas even considered the possibility prior to 
FebruaryIMarch 2002 that the use of co-borrowed funds for securities purchases might be an 
issue for investors, they could not have fraudulently intended to mislead investors by failing to 
disclose earlier the source of funds for securities purchases. Thus, the jury could not have 
convicted the Rigases of committing securities fraud by failing to disclose that co-borrowed 
funds were used to purchase Adelphia securities. 



The Guidelines explicitly incorporate the principle that specific offense 

characteristics, such as loss amount, are determined by relevant conduct. That, in 

turn, requires a focus on "all acts and omissions committed . . . by the defendant," 

! or "in the case of a jointly undertaken criminal activity . . . all reasonably 

foreseeable acts and omissions of others.. .." U.S. Sentencing Guidelines Manual 

$1 B 1.3 (200 1). The district court must find first which specific acts the defendant 

committed, or is vicariously responsible for, and only then can it determine which 

losses were caused by those acts. That is the whole point of real-offense 

sentencing; punishment is based on actual conduct, not merely charges. 

Moreover, "the government bears the burden of proof on the facts 

underlying a sentence enhancement." United States v. Zolp, 479 F.3d 715, 718 

(9th Cir. 2007). So, for example, a defendant cannot be held accountable for 

speculative loss amounts in the absence of reliable evidence put forward by the 

prosecution connecting asserted losses to the defendants' offense conduct. 

In most cases, the charges and jury verdict have specificity and it is clear 

what conduct a defendant was found to have engaged in. That cannot be said here. 

The jury might have found that the fraudulent conduct consisted of omitting the 

amount of co-borrowed debt, inflating subscriber numbers, or a variety of other 

things charged by the government. It is impossible to know. And the district court 

never made any explicit finding as to the criminal conduct. These problems, of 



course, were compounded by the fact that the district court did not make an initial 

Guidelines determination. 

This error goes to the heart of the sentencing process. The district court 

levied extremely onerous punishments without ever finding whether the defendants 

engaged in the most serious criminal acts alleged in the indictment. That process 

slighted Gall's mandate that judges go through the careful exercise of making 

explicit Guidelines determinations and not simply assume that the penalties ought 

to be in such-and-such a range. Moreover, in light of newly-discovered evidence 

that Adelphia's outside advisors in fact unanimously knew about and endorsed the 

company's treatment of co-borrowing debt, it becomes even more critical for the 

sentencing court to make particular findings - after considering all the evidence 

before it - as to the defendants' knowledge and intent to engage in that crime, as 

the evidence directly undercuts any such conclusion. 



a) The district court's decision was procedurally 
unreasonable because it failed to make the loss 
causation findings required by Rutkoske to justify its 
26-point enhancement. 

The district court's original 15- and 20-year sentences were driven 

principally by a 26-point enhancement grounded upon the government's claim that 

the Rigases had caused a loss of $100 million or more. Without this enhancement, 

the adjusted offense-level would have dropped from 46 to 20, with a sentencing 

range of 33-4 1 months. 

The sentencing enhancement for more than 50 victims is yoked to the $100- 

million-loss enhancement. Without it, the Rigases' sentencing range would be 

further dropped to an offense level of 16, reducing the sentencing range to 21-27 

months. Eliminating the enhancement for receiving more than $1,000,000 from a 

financial institution (which the government no longer contests) would reduce the 

Rigases' offense level by two more points, to 14, yielding a sentencing range of 

15-21 months. A further finding that the Rigases were not organizers or leaders of 

crime yields an offense level of 10, with a range of 6-1 2 months. 

The Rigases have currently served 14 months in prison and earned over two 

months of good-time credit. 

The district court committed significant error by not specifying what the 

fraudulent conduct was, and compounded that error with an incorrect 

determination of loss. Both are essential to accurate Guidelines calculations. Gall, 



128 S. Ct. at 596 ("a district court should begin all sentencing proceedings by 

correctly calculating the applicable Guidelines range") (emphasis added); Cutler, 

520 F.3d at 156 ('"significant procedural error [is] failing to calculate (or 

improperly calculating) the Guidelines range"') (quoting Gall) (emphasis in Cutler 

original); United States v. Selioutsky, 409 F.3d 114, 118 (2d Cir. 2005) ("An error 

in determining the applicable Guideline range . . . would be the type of procedural 

error that could render a sentence unreasonable under Booker."). While this is 

procedural error, it also reflects a deeper mistake of law premised on an incorrect 

interpretation of the Guidelines. Such errors are reviewed de novo. See United 

States v. Parnell, 524 F.3d 166, 169 (2d Cir. 2008). 

This Court applies the same inquiry to Guidelines and non-Guidelines 

sentences - reviewing each "for reasonableness." United States v. Casteneda, 19 1 

Fed. Appx. 15, 17 (2d Cir. 2006). In United States v. Florez, 447 F.3d 145, 149 

(2d Cir. 2006), for example, the district court imposed a non-Guidelines sentence, 

yet this Court applied the same inquiry. Id. at 157 ("Reasonableness review 

'involves consideration not only of the sentence itself, but also of the procedures 

employed in arriving at the sentence.' The procedural inquiry focuses 'primarily 

on the sentencing court's compliance with its statutory obligation to consider the 

factors detailed in 1 8 U.S.C. §3553(a). "') (citation omitted); see also United States 

v. Kane, 452 F.3d 140, 144 (2d Cir. 2006). 



(1) Loss-causation principles and the district 
court's sentencing 

A defendant's base-offense level may be enhanced based upon "loss" - "the 

reasonably foreseeable pecuniary harm that resulted from the offense." U.S. 

Sentencing Guidelines Manual 52B 1.1 cmt. n.2(A)(i) (200 1). The Guideline 

imposes a causation requirement, requiring the court to examine "what losses 

should be included and excluded from the loss determination." U.S. Sentencing 

Guidelines Manual app. C, amend. 617 (2001). Moreover, the district court must 

make a "reasonable estimate of the loss." U.S. Sentencing Guidelines Manual 

52Bl . l  cmt. n.2 (C) (2001). 

Any uncertainty about these principles was resolved in the period between 

the original sentencing and resentencing. A year ago, Rutkoske, 506 F.3d 170, 

squarely applied Dura Pharmaceuticals v. Broudo, 125 S. Ct. 1627 (2005), to 

criminal cases.'' 

lo Accordingly, even if law-of-the-case principles would generally bar a subsequent 
challenge to the loss calculation (which they do not), the Rigases would be due fresh 
consideration of their loss arguments due to an intervening change in law. District courts may 
"depart from the law of the case and reconsider their own decisions for cogent and compelling 
reasons" - including an intervening change of controlling law or the availability of new evidence 
- "if those decisions have not been ruled on by the appellate court." Quintieri, 306 F.3d at 1230- 
3 1 (citation omitted); see also United States v. Tenzer, 213 F.3d 34, 39 (2d Cir. 2000); United 
States v. Lanese, 937 F.2d 54, 57 (2d Cir. 1991) (per curiam) (departing from the law of the case 
because of an intervening change in the controlling law). 



Dura underscored the need to examine "an inflated purchase price" and 

"proximate causation and economic loss." 125 S. Ct. at 1634. A shareholder who 

purchases stock at a value inflated by fraud has not yet suffered an economic loss: 

"[Alt the moment the transaction takes place, the [shareholder] has suffered no 

loss; the inflated purchase payment is offset by ownership of a share that at  that 

instant possesses equivalent value." Id. at 163 1 (emphasis in original). And if "the 

purchaser sells the shares quickly before the relevant truth begins to leak out, the 

misrepresentation will not have led to any loss." Id. Even if the purchaser holds 

his shares until after the underlying fraud is disclosed, the lower sales price "may 

reflect, not the earlier misrepresentation, but changed economic circumstances, 

changed investor expectations, new industry-specific or firm-specific facts, 

conditions, or other events, which taken separately or together account for some or 

all of that lower price." Id. at 1632. 

At the original sentencing, the Rigases sought to apply Dura by name. But 

the government successfully urged the court to reject Dura. [A-245, 250.1 

Rutkoske, however, clearly applied Dura to sentencing: 

[W]e see no reason why considerations relevant to loss 
causation in a civil fraud case should not apply, at least 
as strongly, to a sentencing regime in which the amount 
of loss caused by a fraud is a critical determinant of the 
length of a defendant's sentence. 



506 F.3d at 179. In Rutkoske, the government provided evidence from an expert 

witness to justify its loss claim of over $10 million. Id. at 178 (citations omitted). 

The district judge relied upon that evidence, and this Court carefblly reviewed the 

details of that expert evidence and discovered a specific error with it. Id. 

(government expert erred in choosing data endpoint). Rutkoske also found error in 

the district court's "basic failure at least to approximate the amount of loss caused 

by the fraud without even considering other factors relevant to a decline in [the 

stock's] share price." Id. at 180. The Court therefore remanded the case to 

"redetermine the amount of the loss." ~d ."  

Rutkoske further held that the Court of Appeals' task was to "determine [I 

whether the trial court's method of calculating the amount of loss was legally 

acceptable." Id. at 178 (citations omitted). It also specifically stated that "expert 

opinion" should "[n]ormally" be used by a district court. Id. at 180. 

" Other Circuits' approaches concur. United States v. O h ,  429 F.3d 540, 547 (5th Cir. 
2005), was remanded for resentencing after emphasizing the need to "take seriously the 
requirement to correlate the defendant's sentence with the actual loss caused in the marketplace, 
exclusive of other sources of stock price declines." The Fifth Circuit found it particularly 
troubling that the district court "overemphasized his discretion as factfinder, at the expense of 
economic analysis," and "refused to consider the report" by a defense expert. Id. at 548. 

Zolp, was, like the Fifth Circuit, crystal clear that "the court must disentangle the underlying 
value of the stock, inflation of that value due to the fraud, and either inflation or deflation of that 
value due to unrelated causes." 479 F.3d at 719. 

United States v. Snyder, 291 F.3d 1291, 1295-96 (1 lth Cir. 2002), was remanded for 
resentencing despite a government expert's specific calculation of loss ($34.4 million), because it 
felt the expert's approach "overestimates the actual loss.'' The Eleventh Circuit also gave careful 
guidance to the district court regarding loss-valuation methodology for remand. Id. 



Rutkoske was tailor-made guidance, and drawing upon it, the Rigases 

prepared for resentencing by obtaining expert testimony. The Rigases submitted it 

to the district court, and urged the court to make preliminary findings about how 

Rutkoske impacted the Guidelines calculations. 

The district court nonetheless failed to alter its analysis of loss or seriously 

engage with Rutkoske. This was flatly wrong, procedurally unreasonable, and 

demands reversal - particularly in light of the fact the court never even specified 

the criminal conduct found by the jury. 

First, the district court proceeded without any expert evidence whatsoever: 

It summarily rejected the defense expert report, authored by Dr. Gulley. Dr. 

Gulley is an eminent Ph.D. economist with 30 years' experience; an Associate 

Professor at Columbia who teaches financial economics. [A-25 13-14.] Dr. Gulley 

offered classic securities-fraud evidence, using "the extended market model event 

study method, which is one of the standard procedures used in securities fraud 

expert testimony." [A-25 18.1 

The government, in turn, offered no expert testimony. Zilch. So the district 

court relied exclusively on a small sampling of news and analyst reports offered by 

the government - a cherry-picked sampling that expressed the most pessimistic 

appraisals of the disclosure of co-borrowed debt. The sample glaringly excluded 

contemporaneous reports by highly-respected analysts who were optimistic - to the 



point of issuing "Buy" ratings after March 27, 2002. [These analysts included 

Naraj Gupta of Salomon Smith Barney, A-2859; Douglas Shapiro of Banc of 

America Securities, A-2862; and Aryeh Bourkoff of UBS Warburg, A-2875.1 

The key point here, however, is less about dissent among analysts and more 

about the glaring fact that analyst reports were the only materials even offered up 

by the government to meet their burden of proof. Analyst reports are not expert 

testimony. They are nothing more than the work of specialized journalists. They 

are based on hearsay, not subject to cross-examination, and of unknown 

provenance. 

The Rigases relied on what the Rules of Evidence and Due Process would 

require them to rely on - data backed up by a well-qualified expert's seasoned 

analysis. That expert, and his underlying data, could be subject to cross- 

examination and the rigors of trial - rigors that are necessary whenever an 

individual's liberty is at stake. Word-of-mouth analyst reports hardly suffice. 

Second, contrary to Rutkoske, the district court made no attempt to quantify 

the alleged price inflation before March 27, 2002, or to exclude alternative causes 

for Adelphia's price drop. Instead, it merely cited the magnitude of overall loss. 

[A-3058-59.1 

Third, neither the government nor the district court made any attempt to 

quantify the actual loss - beyond vouching that it must be greater than $100 



million. [See, e.g., A-27 17- 18 (Government's Resentencing Memo citing analysts' 

reports as evidence press release "had an enormous effect"); A-3058 (June 24, 

2008 Opinion).] The Probation Office went along, too - providing no specific 

figure for loss on the Pre-Sentence Reports, but rather the same bare, 

unsubstantiated claim that the loss was over $100 million dollars. [A-2398, 2436.1 

To this day, neither the government nor the district court has ever cited any 

specific figure representing what they claim is the actual loss in this case. In 

Rutkoske, by comparison, the district court found a precise figure, down to the 

dollar: $12,057,928. 506 F.3d 178. See also United States v. Hart, 273 F.3d 363, 

374 (3d Cir. 2001) (approving a district court's estimate of loss where calculated 

down to the dollar, as $226,605). 

Yet, strikingly, the loss calculation was the main factor propelling the 

Rigases' sentences into the stratosphere. In such circumstances, where the 

sentencing enhancement is the "tail which wags the dog of the substantive 

offense," McMillan v. Pennsylvania, 477 U.S. 79, 88 (1 986), the government bears 

a particularly heavy burden of proof. It cannot short-circuit that burden by 

resorting to mere conjecture. See United States v. Gigante, 94 F.3d 53, 56 (2d Cir. 

1996) (holding that a sentencing judge should "require that the weight of the 

factual record justify a sentence"); United States v. Garth, 540 F.3d 766, 773 (8th 

Cir. 2008) ("in cases where the effect of a sentencing factor on the ultimate 



sentence may have been extreme, the standard that due process requires would be 

clear and convincing evidence"); United States v. Harper, 448 F.3d 732, 734 (5th 

Cir. 2006) (similar); United States v. Mergerson, 4 F.3d 337, 343-44 (5th Cir. 

1993) (similar); United States v. Townley, 929 F.2d 365, 369 (8th Cir. 1991) 

(similar); United States v. Gonzalez, 492 F.3d 103 1, 1039 (9th Cir. 2007) (similar). 

And if the more lenient standard were applied - the standard requiring that "[tlhe 

government bears the burden of proving a victim's losses by a preponderance of 

the evidence," United States v. Curran, 525 F.3d 74, 78 (1st Cir. 2008) - it is 

impossible to see how the government met even that looser requirement. 

Though the government below stressed that a "reasonable estimate of the 

loss" is enough, there has to be some estimate made. Simply a wave of the hand 

cannot be sufficient under the Guidelines or any conception of procedural 

reasonableness. Indeed, the consistent teaching of recent cases reinforces that loss 

- which so obviously has a profound impact on applicable Guidelines ranges - 

must be examined with reasonable precision. In this case, however, the district 

court's determination was the antithesis of what precedent justifiably demands. 

(2) The district court's approach to loss causation 
decimates appellate review and this Court's 
precedents. 

At the time of resentencing, Rutkoske was binding precedent, yet the district 

court ignored its command. Worse, in offering only an ipse dixit approach to loss 



causation, the district court issued a ruling whose opacity frustrates the purpose of 

appellate review. 

Allowing the district court to simply offer a conclusion, without showing 

any of its work, makes appellate review near-impossible. Without a finding of the 

offensive conduct, without a loss calculation, and without a loss total (and thus, in 

turn, without any clear determination of the applicable Guidelines range), there is 

no effective way for the Rigases to challenge, or for this Court to scrutinize, any of 

the specific steps of logic, analytical approaches, or supporting evidence. 

By comparison, in Rutkoske, the district court's specific, precisely-quantified 

loss calculation allowed this Court, on appeal, to determine exactly where the 

government's expert had gone wrong. 506 F.3d at 178. "[A] court of appeals must 

'determine [I whether the trial court's method of calculating the amount of loss 

was legally acceptable."' Id. (quoting O h ,  429 F.3d at 545). Here, the district 

court's decision was in deep error. 

(i) This case does not fit the single, narrow 
exception to Rutkoske. 

The district court justified its decision by holding that this case fits 

Rutkoske 's narrow exception for instances when "share price drops so quickly and 

so extensively immediately upon disclosure of a fraud that the difference between 

pre- and post-disclosure share prices is a reasonable estimate of loss caused by the 

fraud." 506 F.3d at 179- 180. That exception is inapplicable. 



Here, it took three months for Adelphia's share price to fully drop after the 

March 27, 2002 press release. This period was also a period of general decline in 

the market, and in the cable systems market in particular. [A-2513-25 (Gulley 

Declaration).] During this period, much additional information came into the 

market, including the SEC's disagreement with Deloitte on CBA accounting. Yet 

the district court ignored all of these other factors. 

Equally important, the beginning of the three-month period was marked by a 

press release disclosing at least three major items of bad news for Adelphia, two of 

which were completely unrelated to co-borrowing: (I) the bankruptcy of 

Adelphia's subsidiary, ABIZ, and (2) the failure of the promised and eagerly- 

awaited sale of a set of cable systems with 700,000 subscribers. [A-229 1, 25 19.1 

These two disclosures were of major importance. Indeed, one of the 

government's analyst reports suggested that Adelphia's total exposure from the 

ABIZ bankruptcy could be greater than from co-borrowing because of suggestions 

that ABIZ creditors might seek substantive consolidation. See infra Section 

VI1.As3.a(3)(ii). 

Despite assurances from Deloitte that it was ready to sign off on the 10-K, 

shortly after March 27, 2002, Adelphia had to announce that it could not file its 10- 

K on time. About halfway through the relevant three-month period, in mid-May, 

Deloitte suspended its audit of Adelphia, inter alia, because of its disagreement 



with the SEC's position on the proper accounting and disclosure of the CBAs. 

Deloitte believed that its position was consistent with GAAP. [A- 1965-66, 1984, 

2237.1 Deloitte's refusal to complete its audit prevented the company from filing a 

10-K for 2001. This separate causal factor led to a major price drop by forcing 

Adelphia to breach its loan covenants, which inexorably led it into bankruptcy - 

when it might otherwise have been acquired, or at least minimized its losses. This 

dispute occurred at a time when the defendants had left the company, so decision- 

making was out of their hands. Other cable companies whose stock had dropped at 

the same time saw their stock eventually rise again. [A-2523-48.1 Deloitte's 

action precluded Adelphia from having that chance. 

Notably, when the defendants were in the company, things were different. 

Before the March 27, 2002 press release, Deloitte had told Adelphia's audit 

committee that the 2001 audit was its "best audit ever." [A-1950.1 It was ready to 

sign off on the 2001 audit. [A-1981-82, 203 1, 2300.1 And Deloitte had never 

before found a problem with the CBA disclosures. [A- 1953-54, 197 1-72.] 

The situation is thus a far cry from the simple paradigm case Rutkoske 

described, which envisions one disclosure (not three), followed instantly by one 

rapid, devastating price drop (not a series of drops). Rutkoske's exception also 

does not contemplate an impact on loss by third-party independent action. See also 

Snyder, 291 F.3d at 1296 (if stock still has value after discovery of conspiracy, 



using "outstanding shares as a proxy for the number of victims . . . over estimates 

the actual loss"). 

Ultimately, the government and district court cannot have it both ways: 

They cannot lay the entire three-month price drop at the Rigases' door and seek to 

fit this case into Rutkoske 's exception for quick, extensive losses. Moreover, even 

if the government were to limit its analysis to the immediate effects of the post- 

March 27, 2002 press release, the two other disclosures in the press release and 

other independent market forces would bring this case well outside Rutkoske's 

narrow exception. 

An earlier decision, United States v. Ebbers, 458 F.3d 1 10, 128 (2d Cir. 

2006), illustrates Rutkoske's exception. There, this Court pointed out that - even 

excluding the other causes the defendant cited, and even accepting the defense 

expert's estimate - the loss amount still would be over $100 million, and the 

enhancement would still apply. Id. In other words, in Ebbers, even the defense 

expert's numbers led to the conclusion that the loss amount threshold was crossed. 

(ii) The district court cited no proof of pre- 
disclosure price inflation, and ignored 
expert testimony that no price inflation 
occurred. 

In a glaring error, the government did not provide, and the district court did 

not require, any proof that Adelphia's stock was inflated based on its failure to 



disclose the amount of debt under the CBAs, prior to the March 27, 2002 press 

release. 

Meanwhile, the Rigases provided strong proof. Dr. Gulley, explained that 

"no prior inflation in the stock price [of Adelphia] was detected in my economic 

analysis of the available data and fact pattern." [A-2514.1 One basis for this 

opinion was "the close correlation of the share price movement between" Adelphia 

and two peer cable companies without co-borrowing issues. [A-2523.1 Dr. Gulley 

concluded that "[tlhe co-movement of Adelphia and its peers supports a 

presumption that gradual inflation [of Adelphia stock] due to fraud was unlikely to 

have existed." Id. 

Dr. Gulley's analysis also explained how it could be possible both that some 

analysts could be surprised by the extent of the Adelphia co-borrowing debt, and 

that the debt had not inflated the company's share price: The market incorporated 

the information, but not all analysts were aware of it or thought it material at the 

time. He noted that there was "evidence that enough information was publicly 

available for the market to have judged the extent of the Rigas co-borrowing debt 

before March 27,2002," when the press release was issued. [A-2521.1 

The evidence was not collated together, but analysts could have figured out 

the extent of co-borrowed debt by examining some figures and performing a 

simple subtraction. As another expert, Bruce Foerster, explained, Adelphia 



disclosed the maximum amount available under the CBAs, the amount of its own 

borrowings, and the amount of available credit. [A-2490.1 Subtracting Adelphia's 

borrowings and available credit from its total credit yielded the amount borrowed 

by other borrowers. [A-205-06,2490.1 

If analysts performed that calculation, then it could be reflected in the share 

price. As Dr. Gulley noted, "[alcademic research has shown that the market does 

incorporate detailed information in footnotes and elsewhere in the filings and other 

corporate communications." [A-252 1 .] "Recent empirical studies have tended to 

confirm Congress' premise that the market price of shares traded on well- 

developed markets reflects all publicly available information, and, hence, any 

material misrepresentations." Basic v. Levinson, 485 U.S. 224, 246 (1988). 

Dr. Gulley's expert evidence - showing no inflation in a situation where a 

careful analyst could have calculated the amount of the co-borrowed debt - 

provides a strong basis for believing that the truth about the amount of that debt 

was already known to the market which did not deem it to be material at the time. 

Ganino v. Citizen Utils. Co., 228 F.3d 154, 167 (2d Cir. 2000) ("[a] defendant may 

rebut the presumption that its misrepresentations have affected the market price of 

its stock by showing that the truth of the matter was already known"); see also 

Zolp, 479 F.3d at 719. 



There were good reasons why the market found the co-borrowed amounts 

not material. Indeed, a main reason why Deloitte was comfortable with the 

disclosure in early 2001, as well as every relevant year it audited Adelphia, was 

Deloitte's position that the Rigases' could repay the co-borrowing debt is 

consistent with the testimony of Brown during the MulcaheyISEC proceedings. 

[A-522.1 

Notably, had the district court specified what the Rigases' criminal conduct 

was, it would have had to confront the troubling fact that the only possible crime 

relating to co-borrowing that the jury could have found concerned the 

nondisclosure of debt on the 2000 10-K statement. But Deloitte had found that 



situation changed after the 10-K was filed for 2000. The Rigases' equity cushion 

had depleted and the SEC, post-Enron, changed their view on accounting 

principles. But these changes did not make the 2000 disclosures inappropriate. 

Rather, they merely reflected a different market reality, and a different reality 

regarding the Rigases' net worth. 

(3) The district court never quantified and 
separated out the effect of other causes of the 
drop in share price. 

Rutkoske also requires the sentencing court to address "other factors relevant 

to a decline in [the stock's] share price." 506 F.3d at 180. "The loss must be the 

result of the fraud.. . . Many factors causing a decline in a company's performance 

may become publicly known around the time of the fraud and be one cause in the 

difference in price." Ebbevs, 458 F.3d at 128 (citing O h ,  supra). Yet the district 

court did not exclude other causative factors - including even a factor that the 

district court conceded was present. 

12 The only contrary testimony was by Brown, who testified that when Deloitte raised the 
issue of enhancing the co-borrowing disclosure during the 2000 audit, he "tried to sell them the 
story" that disclosing the maximum amount was a "more conservative disclosure." [A-1628-29.1 
According to Brown, he had a discussion with Timothy Rigas where he agreed to Brown's 
strategy of trying to convince Deloitte that an enhanced disclosure was not necessary. [A-1628- 
29.1 But, tremendous amounts of evidence reveal that Deloitte was not "sold a story7' but 
independently concluded that the disclosure that appeared in the 2000 10-K was appropriate. 



(i) Loss from the undisputed general market 
decline and in the cable sector must be 
excluded. 

The district court conceded that there was a "general market decline for 

cable TV companies." [A-3058.1 Dr. Gulley also pointed to an 11.3% drop in the 

stock of the top 100 NASDAQ companies over the relevant period. [A-2520.1 Yet 

the court neither quantified the effect of, nor took into account, either decline. Its 

omission directly flouted precedent. 

Rutkoske held that general and specific declines must be examined, noting 

that "[flor example, a fraud disclosed just as the dot-com bubble burst might cause 

most, but not necessarily all, of the decline in previously high-flying technology 

stocks." 506 F.3d at 179-80. It also held that "[n]orrnally" in calculating loss for 

sentencing purposes in a securities-fraud case, a district court will take into account 

"the market in general and relevant segments in particular.. . ." Id. at 180. See also 

Ebbers, 458 F.3d at 128 ("Losses fi-om causes other than the fraud must be 

excluded from the loss calculation" and mentioning "[tlhe dot-com bubble burst."); 

Emergent Capital Inv. Mgmt. v. Stonepath Group, 343 F.3d 189, 197 (2d Cir. 

2003) (similar). 

Thus, a valid calculation here would have quantified and excluded the effect 

of the general market decline. On the same logic, the general decline in the cable 

system sector should have been quantified and excluded, but was not. 



(ii) Loss from ABIZ bankruptcy's effect on 
Adelphia must be excluded. 

The district court also erred in ignoring an event with potentially billions of 

dollars of loss: the ABIZ bankruptcy. This was announced in the same March 27, 

2002 Adelphia press release which included the co-borrowing disclosure. [A- 

229 1-92.] Even a government-submitted media report noted that due to the ABIZ 

bankruptcy, "Adelphia faces potential contingent liabilities of as much as $500 

million for ABIZ bank borrowings." [A-2739.1 The report also noted that ABIZ's 

debt amounted to $1.4 billion, and implied that ABIZ might try to go after 

Adelphia's assets to satisfy that debt by stating that the ABIZ spinoff "may be 

scrutinized for potential illegalities." [Id.; see also A-25 18 (Gulley Declaration) 

("There was also the risk that with the ABIZ bankruptcy, Adelphia might become 

liable for part of ABIZ's other $1 billion in debt.").] The upshot was Adelphia's 

potential exposure to more than $1.5 billion in liability. 

As Dr. Gulley's report notes, moreover, the March 27, 2002 press release 

was followed a few hours later by a teleconference between Adelphia and analysts. 

Adelphia conveyed information that added to the strong impact of the ABIZ 

disclosure, revealing that "Adelphia and the Rigas family were each providing an 

additional $67.5 million of debtor-in-possession financing" for ABIZ. [A-25 18.1 

In sum, the ABIZ bankruptcy was a disclosure completely unconnected to 

the co-borrowing debt disclosures included in the very same March 27th press 



release. All evidence suggests that the B I Z  bankruptcy's disclosure had a major 

effect on the drop in Adelphia's share price. With even government-submitted 

evidence registering the major effect of the B I Z  bankruptcy, it is insupportable 

for the government and the district court to have ignored it. 

(iii) Loss from the failure of the anticipated 
cable system sale must be excluded. 

As noted earlier, there was another disclosure in the March 27, 2002 press 

release: A highly anticipated sale by Adelphia of a 700,000-subscriber cable 

system - representing approximately 12% of Adelphia's subscribers - would not 

go forward. The market had previously responded very positively to the news of 

the cable systems' potential sale. [A-2519.1 The market would thus have 

responded negatively to the news in the press release that this massive sale would 

not occur. [Id.] 

Yet, once again, the government and district court failed to exclude this 

cause. 

(iv) Loss from Deloitte's decision to suspend 
its audit, rather than agree to the SEC's 
position, must be excluded. 

The loss arising from Deloitte's independent decision to refuse to accept the 

SEC's position on GAAP must be excluded from the loss calculation. A 

disagreement between Deloitte and the SEC on a technical accounting issue can 

hardly be blamed on the Rigases. There is no evidence that the Rigases were 



responsible for Deloitte's accounting decisions. Nor can the Rigases be blamed for 

Deloitte's decision not to issue the 200 1 audit because of this disagreement. 

Prior to Deloitte's fateful decision, even a government-submitted media 

account saw acquisition - not bankruptcy - as the worst-case scenario for 

Adelphia, post-press release. It reasoned that, "[alt best, the situation will severely 

cripple Adelphia's ability to borrow any more money; at worst the Rigas family 

may be forced to sell on unfavorable terms the company that patriarch John Rigas 

founded 50 years ago.'' [A-2738.1 The same account explained why acquisition 

would be desirable to the market and likely to increase stock value: "Adelphia has 

long been tagged with what Wall Street calls a 'management discount' - it is 

consistently accorded a lower valuation than its peers, in part because of the 

myriad surprises the Rigases have hit investors with over the years." [Id.] 

In sum, the natural consequence of the March 27th disclosures would have 

been an acquisition that removed a "management discount." This would have 

increased the stock price and offset the recent fall in the share price. Instead, 

because of Deloitte's independent decision to resist the SEC's position, even if it 

meant driving Adelphia into bankruptcy, the price fell precipitously. Deloitte's 

decision was an extrinsic cause of that drop, and should be excluded. 

The Guidelines require that, for the purpose of loss calculation at sentencing, 

any loss that is not directly attributable to the defendant's own conduct must be 



attributable to the "reasonably foreseeable acts and omissions of others in 

furtherance of the jointly undertaken criminal activity." Cutler, 520 F.3d at 158. 

The Rigases could not have reasonably foreseen that Deloitte would act as it did - 

making the shocking and self-destructive decision to refuse to complete its work. 

Any reasonable observer would have predicted that Deloitte would either 

cooperate with the SEC (to minimize SEC and other adverse action) or disagree 

with the SEC by issuing the 10-K and noting their disagreement regarding GAAP. 

Moreover, by the time Deloitte acted, the conspiracy charged by the 

government was over, so Deloitte's actions could not possibly have been in 

furtherance of it. Regulators had been alerted to possible improprieties, and 

investigations were under way. The Rigases had left the company, and the issues 

regarding the co-borrowing debt disclosure were well-known both to the market 

and to Adelphia's Board. 

This was simply a dispute between Deloitte and the SEC over how to portray 

co-borrowed debt under accounting principles. Whatever the merits of that 

technical dispute were, it had nothing to do with the Rigases. 

(v) Losses suffered by investors who bought 
prior to the fraud and held their stock 
must be excluded. 

The district court also failed to exclude losses suffered by investors who 

bought shares prior to the offense conduct and held their shares. "The loss to 



investors who hold during the period of an ongoing fraud is not easily quantifiable 

because we cannot accurately assess what their conduct would have been had they 

known the truth." Ebbers, 458 F.3d at 127. One solution to the problem is simply 

to exclude such investors from the loss calculation. See, e.g., United States v. 

Masferrer, 5 14 F.3d 1 158, 1 164 (1 1 th Cir. 2008) (approving this method); Snyder, 

291 F.3d at 1295 (similar); United States v. Brown, 338 F. Supp. 2d 552, 557-58 

(M.D. Pa. 2004) (similar). 

Here, the district court, rather than excluding them, pointed to the losses of 

large longtime investors as one reason it believed that the loss met the $100 million 

threshold. [A-3058.1 The district court did not grapple at all with Ebbers or even 

quantify loss. 

Granted, Ebbers noted that it is possible for pre-fraud investors to suffer 

losses because "confidence in management and in even the truthful portions of a 

financial statement will be lost.. . . Credit may become totally unavailable even 

where an otherwise viable firm remains." 458 F.3d at 127-28. However in this 

case, the government's own evidence showed that lack of confidence in 

management had been longstanding, based on separate, surprising disclosures to 

which the market reacted negatively. Moreover, it was Deloitte that caused 

Adelphia to lose access to credit, at a time when the Rigases were out of the 



company. Accordingly, this case does not fit the hypothetical in which holding 

investors suffer collateral, but not direct, damages. 

For these reasons, the district court should have excluded holding investors 

from its loss calculation. 

(vi) The final loss amount, if any, must be 
reduced by the collateral the Rigases 
pledged. 

The loss, if any, attributable to the Rigases must also be reduced by at least 

$7 15 million, which is the liquidation value of collateral that the Rigases pledged 

as part of the CBAs. This amount is not debatable; $7 15 million was pledged, and 

paid, by the Rigases. [A-2567-68.1 To ignore this sum of money, in the face of a 

Guideline whose plain text requires a reduction in loss amount for collateral 

pledged, is obviously wrong. 

The Guidelines provide: 

Loss shall be reduced by the following: 

*** 

(ii) In a case involving collateral pledged or othenv 
provided by the defendant, the amount the victim has 
recovered at the time of sentencing from disposition of 
the collateral, or if the collateral has not been disposed of 
by that time, the fair market value of the collateral at the 
time of sentencing. 

U.S. Sentencing Guidelines Manual $2B 1.1 cmt. n.2(E) (200 1). Such collateral 

therefore alters the calculation of both intended and actual loss. See United States 



v. McCormac, 309 F.3d 623, 628 (9th Cir. 2002) ("[tlo the extent the collateral is 

pledged to secure a loan informs the loss calculation, it affects the calculation of 

the actual loss and may illuminate the determination of the defendant's intent."); 

United States v. Williams, 292 F.3d 681, 686 (10th Cir. 2002) ("While pledged 

assets recovered by a creditor should be deducted from the calculation of actual 

loss, recovered assets are not automatically deducted from intended loss."). 

The Rigases pledged all of their privately-owned cable assets as collateral 

under the CBAs. [A-2567-68.1 This collateral was liquidated, through a sale to 

Adelphia, and $715 million in cash and valuable securities was provided to the 

Adelphia shareholders victims' fund. [Id.] 

Since the victims fund received the proceeds from the pledged collateral, 

any loss calculation that does not subtract this amount would necessarily overstate 

the loss actually caused. The pledged collateral immediately worked to Adelphia's 

benefit from the moment it was pledged; after all, the CBAs were all joint and 

several. And it necessarily benefited Adelphia's shareholders - as well reducing 

the amount of liability the company faced. 

The district court held, incorrectly, that because the collateral was pledged to 

banks, not Adelphia's shareholders, it should be excluded. But the Guidelines say 

no such thing. They pointedly do not require the collateral to be "pledged" to any 

particular entity, only that it be pledged by the defendant. The Guidelines drafters 



knew how to write a statute that mentioned victims if they wanted to insist the 

collateral be pledged to them; indeed, the same sentence of the rule contemplates 

an offset when the "victim has recovered" an "amount." But nowhere does the 

Guideline require the collateral to be pledged to a victim, and indeed, doing so 

would eviscerate the point of the rule, which is to measure loss in a precise, not 

whimsical, way. For these reasons, there is no support in the caselaw - and 

tellingly, the court below pointed to none - for the court's proposition. 

The district court also appeared to hold that payment to the victims must 

take place before indictment. But nothing in the Guidelines says that, either. To 

the contrary, the Guidelines envision that the collateral need not be disposed of 

even before sentencing - let alone before indictment. The requisite pre-indictment 

conduct is not disposition, but rather the pledge, of collateral. Here, that took 

place. No reasonable observer could have thought that the Rigases' promise of 

three-quarters of a billion dollars of private stock was irrelevant. 

Finally, given the massive sentence increase for this enhancement, principles 

of lenity and due process require this Court to construe the Guidelines in the 

Rigases' favor. This court "join[s] several of our sister circuits in applying the rule 

of lenity to the Guidelines." United States v. Simpson, 3 19 F.3d 8 1, 86 (2d Cir. 

2002). 



(4) This Court should bar the government from 
revisiting its intentional strategic decisions and 
errors to ignore loss-causation principles. 

Given the complex facts at issue, a careful consideration of expert evidence 

by the district court was necessary for a fair determination of loss. The Rigases 

repeatedly warned both the government and the district court that Duva and 

Rutkoske demanded no less. But the government insisted that no more evidence 

was necessary over the course of two separate sentencing proceedings years apart. 

Its insistent and exuberant decisions to rest its loss calculation on hypotheticals, 

and its causation proof on out-of-court analyst reports - particularly when such a 

massive sentencing enhancement was at issue - cannot be revisited now. The 

government should not receive a third chance to meet its burden. 

Rutkoske teaches that ordinary civil-law principles on loss apply to crime. 

One such principle is that a party that ignores binding law at trial does so at its 

peril; there are no re-dos for mistakes. Obviously, if this Court changes the law in 

a given case, a remand may be appropriate, as it was in Rutkoske itself. But where 

the law is established, the party that makes the error must live with it. In a similar 

case, this Court rejected the government's request for remand "to allow the 

government to present additional evidence supporting application of the Section 

2Bl.l(b)(3) enhancement." United States v. Rizzo, 349 F.3d 94, 102 (2d Cir. 

2003). Among other things, this Court reasoned that "the government received 



ample notice and opportunity to argue and to develop support for its enhancement 

request prior to the original sentencing and, having failed to meet its burden of 

proof at the original sentencing, can be deemed to have forfeited any right to 

additional proceedings." Id. 

Following such a course of action serves the goals of finality. It also avoids 

strategic gamesmanship by the parties; otherwise, the government or defense may 

be tempted not to introduce evidence at trial knowing if they are reversed, another 

bite at the apple will present itself at a later date. In this case, the government has 

had far too long (and ample warning); it cannot now play "ducks and drakes with 

the basic principles of the administration of criminal law." Simmons v. United 

States, 390 U.S. 377, 398 (1968) (Black, J., concurring and dissenting). The 

government should be held accountable for its tactical choice. 
* 

This Court therefore should hold that the government cannot present new 

evidence of loss. 

b) The district court wrongly imposed three other 
offense-level adjustments. 

The district court failed to ground three other offense-level adjustments in 

specific findings of fact. As with loss, the Pre-Sentence Reports were conclusory - 

simply vouching that the factual predicate for each adjustment was satisfied 

without any supporting facts. [A-2385-2416, 2418-2452.1 Accordingly, there is 

no basis in the resentencing record for this court to review these adjustments, and 



remand is required. 

The "clearly erroneous" standard generally applies to this Court's review of 

district court factfinding in sentencing. E.g., United States v. Zichettello, 208 F.3d 

72, 107 (2d Cir. 2000). However, such findings must first be made in order to 

enable meaningful appellate review, and if they are not made, remand is the 

remedy. E.g., United States v. Zagari, 11 1 F.3d 307, 329 (2d Cir. 1997). 

In addition, conclusions of law in the sentencing context are reviewed de 

novo, and here, the district court misconstrued the question at issue with respect to 

one of the adjustments in a severely prejudicial way. 

( 1  The district court failed to exclude from its 
calculation an enhancement that the 
government expressly abandoned. 

The district court used as its starting point the sentences that the court had 

previously imposed. [A-3054.1 However, an important new development 

invalidated those prior sentences: The government expressly abandoned the two- 

level enhancement for obtaining more than $1 million in gross receipts through 

bank fraud. [A-2703 (providing government's Guidelines calculation, which 

excluded "the enhancement for obtaining more than $1 million in gross receipts 

from the offense, which the Government is no longer seeking").] 

Yet on resentencing, the district court concluded: 

We discuss some of these claims briefly herein. Others 
such as challenges to guideline enhancements related to 



the number of victims, obtaining more than $1,000,000 in 
gross receipts and being leaders of criminal activity are 
totally without merit and require no further discussion. 

[A-3056 (emphasis added).] Even the government did not see things that way; yet 

the slapdash resentencing continued to apply the original sentencing calculations 

despite their abandonment. Such an order cannot remotely provide for the 

perception, let alone the reality, of fair sentencing required by Gall. 

(2) The district court failed to find facts suggesting 
the Rigases were "organizers or leaders" and 
the factual record was to the contrary. 

The district court failed to make specific findings of fact about its four-level 

enhancement for being "the organizer [or] leader ... of one or more other 

participants." U.S. Sentencing Guidelines Manual $3B 1.1 cmt. n.2 (200 1). "A 

'participant' is a person who is criminally responsible for the commission of the 

offense, but need not have been convicted." Id. cmt. n. 1. Thus, it is not sufficient 

for the Rigases to have overseen others in the commission of the offense; they 

must have overseen "criminally responsible" others. 

This adjustment requires the court to determine, as a matter of fact, whether 

there was a top-down power structure among co-conspirators in which some were 

in charge of others and if so, who was in charge. See United States v. Gotti, 459 

F.3d 296, 348-49 (2d Cir. 2006) (looking to facts of power relationships to hold 

that district court erred in applying organizerlleader adjustment because "[tlhere's 



simply no evidence before the Court that Mr. Gotti exercised decision-making 

authority in the commission. of these crimes constituting the relevant conduct"). 

Here, the district court never made the requisite findings. And that omission was 

highly prejudicial because here, the factual record suggests that co-conspirators 

played co-equal roles and acted independently, with none exercising top-down 

control. 

This Court's decision in United States v. Szur, 289 F.3d 200 (2d Cir. 2002), 

exemplifies appropriate factfinding: "It was Mr. Szur who was responsible for 

instructing [two others] how the transfers were to be made, and he explained that 

the funds were not to be paid directly to J.S. Securities, but to other accounts as he 

directed.. . . Mr. Szur, therefore, was the leader of this money laundering activity." 

Id. at 2 18- 19 (declining to remand case). 

Unlike Szur, in this case each actor had decision-making authority, and did 

not simply take orders. To begin, the government's star trial witness, Brown, 

explained the leading role he played in the offense - including devising the scheme 

to defraud. If there was any mastermind, it was Brown. Brown was in charge of 

Adelphia's accounting from 1996 to May 2002 and admitted he came up with 

many of the EBITDA manipulations. [A-210, 213, 215-16.1 Indeed, the 

government's only evidence of John Rigas's involvement in the manipulations 

conjured up by Brown was John Rigas's admonition to Brown that Adelphia 



needed to get away from using "accounting magic." [A-1608-09.1 This is hardly 

the statement of a criminal mastermind. 

Regarding co-borrowing, Deloitte independently considered the proper 

accounting and disclosures without interference from, or mandate of, the Rigases. 

[A-208.1 The conclusion that Deloitte acted independently is underlined by the 

fact that, even faced with pressure from the SEC, Deloitte refused to revise its 

accounting methods - at a time when Deloitte plainly was acting apart from the 

Rigases, who had left Adelphia. 

On the legal side, Rothenberger advised Adelphia that the disclosures 

relating to co-borrowed debt were appropriate. [A- 1283-88, 13 14- 17.1 

Rothenberger was not directed by the Rigases to adopt this position against his 

better judgment. 

As noted infra Section VII.C., the government failed to produce Brady 

material from Rothenberger that not only likely exculpates the Rigases, but also 

demonstrates that they were not organizers or leaders of anything. 

At bottom, Deloitte, Buchanan, and their personnel were independent 

contractors, with the capacity to decide how they performed their work - not 

employees under the Rigases' control - and they reported to the Audit Committee 

(which at the time was composed 100% of independent directors). At any point, 

these professionals could have walked away. 



They were also the ones who actually committed the relevant conduct: They 

audited the financial statements and drafted the SEC filings on which the 

government's case centered, and which the government contended fraudulently 

failed to properly disclose the amount of co-borrowed debt. Through its strategic 

decisions, the government focused this case upon filings required by the securities 

laws - filings prepared by professionals whose blessing was the but-for cause of 

the omissions at issue. [A-322-24.1 At resentencing, rather than acknowledge the 

central role accountants and lawyers played, the government had to claim that 

these well-educated professionals were controlled like drug mules to obtain this 

enhancement. 

Given their interpretation of the law, the government might well have opted 

to charge the accountants and attorneys with securities fraud and the related 

conspiracy and have the Rigases testify against them as cooperators. Had it done 

so, it would doubtless now be asking for the organizerlleader offense-level 

adjustment to be applied to these professionals - and would have a better chance of 

success in light of their decision-making authority and power to direct underlings 

at their own firms. 

This is a sure sign that this was a co-equal, not a top-down, conspiracy. 

Prosecuting drug mules or Mafia underlings with the testimony of cooperating 

kingpins would be ludicrous. In contrast, prosecuting professional advisers with 



the testimony of the executives to whom they provided assurances would simply 

represent a different law-enforcement priority. 

Nonetheless, the district court mistook the Rigases' argument that this 

conspiracy was co-equal for an attempt to disclaim guilt. It stated that "remand for 

resentencing is not an invitation to retry the case," and that Rigases were doing no 

more than reasserting "[tlhe defense of reliance on professional advisors [which] 

was asserted at the trial and failed to persuade the jury." [A-3056.1 In support of 

its point, the district court cited this Court's clear holding in this case that acting on 

professional advice does not preclude criminal liability. [Id. (citing Rigas, 490 

F.3d at 214 n.4).] 

But the issue here is not reliance, but rather practical, factual power and 

control among co-conspirators. Gotti, 459 F.3d at 348-49. And the district court 

never made factual findings as to power and control, but only averred generally to 

the evidence offered at trial. There was no evidence in the record below that either 

Deloitte or Buchanan was controlled by the Rigases. And, in fact, there is no 

evidence that Deloitte and Buchanan believed that they were doing anything 

illegal. 

In sum, one need not believe that the Rigases relied on their advisors to the 

extent that they lacked scienter to reject the idea that the Rigases controlled and 



subordinated their advisors into doing their bidding. Because the district court 

confused the two inquiries, its Order was wrong as a matter of law. 

(3) As the government concedes, the "more than 50 
victims" adjustment rises and falls with the loss 
calculation - which was invalid. 

The district court's inadequate and faulty determination of loss also 

undermines its conclusion that more than 50 victims were present. U.S. 

Sentencing Guidelines Manual 52B 1.1 (b)(2)(B) (200 1). The government admits as 

much - stating that "these arguments rise and fall together." [A-2727-28.1 

The Guidelines themselves yoke the loss calculation to the definition of a 

victim. They define a "victim" as "any person who sustained any part of the actual 

loss determined under subsection (b)(l)." U.S. Sentencing Guidelines Manual 

52B 1.1 cmt. n. 1 (200 1). Accordingly, and as the government admitted, if the loss 

calculation was in error, so, too, was this four-level enhancement. 

The district court never made findings about who the required 50 victims 

were, and when they bought and sold their shares. Nothing. 



4. The district court failed to conduct the individualized 
assessment required by 53553(a). 

The sentencing judge also committed procedural error by failing to consider 

the 9 3 5 53 (a) factors and make the individualized assessments required at 

sentencing. E.g., United States v. Brown, 514 F.3d 256, 264 (2d Cir. 2008) ("A 

sentence would be procedurally unreasonable if, for example, the sentencing judge 

. . . failed to consider the factors listed in §3553(a)."). 

Gall directs the sentencing judge to "consider all of the §3553(a) factors to 

determine whether they support the sentence requested by a party.. .. He must 

make an individualized assessment based on the facts presented." 128 S. Ct. at 

596-97 (emphasis added) (citation omitted). See also id. at 597 n.6 ("Section 

3553(a) lists seven factors that a sentencing court must consider. The first factor is 

a broad command.. . . The second factor requires the consideration of the general 

purposes of sentencing.. . .") (emphasis added). 

Despite these clear instructions and the Rigases' repeated requests, the 

district court gave no attention to §3553(a). This is clearly reversible error. E.g., 

Gall, 128. S. Ct. at 597 ("[Flailing to consider the §3553(a) factors" is "significant 

procedural error"). 

At resentencing, the defendants submitted extensive briefing on the nature 

and circumstances of the offense, their history and characteristics, the kinds of 

sentences available, the proper purposes of sentencing, and need to avoid 



"unwarranted disparity" between their sentences and those of similarly-situated 

persons. [See A- 1502-78 (discussing $3553(a)(l)-(6)).] These submissions were 

significantly different than counsel's submissions in the 2005 sentencing because 

applicable law and known facts had changed. The district court, however, never 

addressed these points. This is not a case where a court failed to mention a 

sentencing factor or two, cf, United States v. Fernandez, 443 F.3d 19 (2d Cir. 

2006); rather, the sentencing judge omitted wholesale any consideration of them. 

This approach falls far short of Gall and Rita, especially in a case with so many 

issues where the parties presented such disparate assessments of facts and 

culpability. 

As the Supreme Court has stressed, at a minimum, where the defendant has 

presented "nonfrivolous reasons" for a lower sentence under $3553(a), the judge 

must "explain why he has rejected those arguments. Sometimes the circumstances 

will call for a brief explanation; sometimes they will call for a lengthier 

explanation." Rita, 127 S. Ct. at 2468. But in either instance, they require some 

explanation. 18 U.S.C. $3553(c) (requirement to "state in open court the reasons 

for its imposition of the particular sentence."). Indeed, the requisite explanation 

must be more thorough where the district court departs from the Sentencing 

Commission's recommendation (as the judge did in this case). Rita, 127 S. Ct. at 

2468. 



This rule is motivated not only by justice in the individual case, but the twin 

needs to promote the "perception of fair sentencing," Gall, 128 S. Ct. at 597, and 

to provide guidance for future sentencing under the discretionary post-Booker 

regime. Rita, 127 S. Ct. at 2468 (a statement of reasons "reflects sound judicial 

practice.. . . Confidence in a judge's use of reason underlies the public's trust in the 

judicial institution. A public statement of those reasons helps provide the public 

with the assurance that creates that trust"); United States v. Yillafuevte, 502 F.3d 

204, 210 (2d Cir. 2007) (statement of reasons "(I) inform[s] the defendant of the 

reasons for his sentence, (2) perrnit[s] meaningful appellate review, (3) enabl[es] 

the public to learn why the defendant received a particular sentence, and (4) 

guid[es] probation officers and prison officials"). The district court is 

institutionally poised to consider the $3553(a) factors, and the failure to do so 

deprives defendants of their right to a meaningful appeal. Gall, 128 S. Ct. at 597- 

98; Kimbrough, 128 S. Ct. at 574. 

Section 3553(a)(2) requires a court to impose a sentence that will "reflect the 

seriousness of the offense . . . promote respect for the law, and . . . provide just 

punishment for the offense . .. [and] adequate deterrence." But, in crucial 

language, Congress declared that the sentence must be "sufficient, but not greater 

than necessary." 18 U.S.C §3553(a); see Kimbvough, 128 S. Ct. at 570 

(emphasizing this statutory language). This command is especially meaningful in 



a case such as this, where the odds of reoffense are negligible and a long sentence 

can only be necessary if just punishment and deterrence cannot be achieved with a 

more limited term." At sentencing, the defendants did not rule out that some 

prison time might be necessary to serve Congress's purposes, but they forcefully 

argued that any lengthy term would be "greater than necessary" in light of this 

case's particular facts. [A-2960.1 To this day, the defendants cannot even be sure 

that the $3553(a) factors were even considered because the court never even 

acknowledged, let alone discussed, their $3553(a) arguments. 

Put simply, the district court did not make the required "individualized 

assessment," based on facts and precedent. Gall, 128 S. Ct. at 597; United States v. 

Jones, 531 F.3d 163, 170 (2d Cir. 2008). For example, $3553(a) requires 

examination of the "nature and circumstances of the offense." There was 

considerable testimony, including much new testimony, showing that the Rigases 

hired top attorneys and accountants at every turn, and that those professionals were 

- - 

l 3  As Judge Block put it: 

I have sentenced [the defendants] today to a term of incarceration 
of 60 months in the face of an advisory guidelines range of 360 to 
life. This case represents another example where the guidelines in 
a securities-fraud prosecution "have so run amok that they are 
patently absurd on their face," United States v. Adelson, 441 F. 
Supp. 2d 506, 515 (S.D.N.Y. 2006), due to the "kind of 'piling-on' 
of points for which the guidelines have frequently been 
criticized." Id. at 5 10. 

United States v. Parris, 2008 WL 35401 51, *1 (E.D.N.Y. Aug. 14,2008). 



kept informed throughout to ensure compliance with the law and GAAP. These 

are hardly the actions of the vast majority of criminals, and obviously relevant to 

the nature and circumstances of the offense. They also show that lengthy 

punishment will not be necessary to "promote respect for the law" or provide "just 

punishment." Indeed, on direct appeal, this Court discussed the Rigases' claims 

that they relied in good faith on professional advisors, even though the Court 

ultimately concluded that such good-faith reliance on lawyers and accountants, if 

proven, would not be sufficient to void the convictions. Rigas, 490 F.3d at 220-21. 

The resentencing court had a statutory obligation to explore whether and how the 

Rigases' good-faith reliance related to the need to satisfy, but not overshoot, the 

statute's goals of achieving just punishment and adequate deterrence. 

Punishment and deterrence factors will differ when a defendant proffers 

evidence cutting in favor of, yet falling short of proving, a complete defense. An 

assault case with a strong component of self-defense is less blameworthy than it 

otherwise would be; analogously, here, a fraud case with a strong component of 

reliance on professional advice and GAAP is less blameworthy than without it. 

Likewise, the resentencing court should have considered in depth another 

factor, the "history and characteristics of the defendants." Neither defendant had 

any criminal history; to the contrary, both have been exemplary citizens, devoted 

to a variety of good works. Before imposing such lengthy sentences, particularly 



toward the ends of their lives, the court, under $3553, is required to examine this 

factor. It never did. That failure was particularly striking because there is little 

basis to argue here, given the defendants' personal history and characteristics, that 

a lengthy sentence is necessary. Obviously, the loss of billions of dollars of 

personal wealth is itself a potent deterrent, as are the legal and social consequences 

that result fi-om a notorious conviction. It is hard to argue that deterrence can only 

be adequately achieved by a 17-year prison sentence, as opposed to a shorter term. 

Conversely, piling on greater sentences undermines proportionality and 

marginal deterrence by punishing the Rigases as if they had buffaloed the 

professionals they hired, rather than trusting and believing them. Instead of 

promoting deterrence, the predictable effect will be for corporate officers to retain 

weaker accountants and attorneys and freely overrule them, confident that they will 

face no higher sanctions than received by the Rigases, who hired top outside 

professionals and followed their advice. See United States v. Beier, 490 F.3d 572, 

575 (7th Cir. 2007) (Posner, J.) ("punishing two crimes of different gravity the 

same is unsound when to do so would encourage additional crimes"). 

For example, the sentence was largely justified by the claim that the 

defendants caused over $100 million of loss. Even assuming arguendo that this 

conclusion was correct (which it was not), Gall requires the district court to 

analyze whether other 53553(a) factors, outside of the Guidelines, merit different 



punishment. 128 S. Ct. at 602 ("the Guidelines are only one of the factors to 

consider when imposing sentence, and $3553(a)(3) directs the judge to consider 

sentences other than imprisonment"); see also United States v. Innarelli, 524 F.3d 

286, 291-92 (1st Cir. 2008) (stating that "'loss in a fraud case is a yardstick for 

moral culpability"' but then examining $3553(a) sentencing factors in detail) 

(quoting district court); United States v. Emmenegger, 329 F. Supp. 2d 41 6,427-28 

(S.D.N.Y. 2004) (Lynch, J.) (pre-Booker case finding that the "Guidelines place 

undue weight on the amount of loss" because '.'the amount stolen is a relatively 

weak indicator of the moral seriousness of the offense or the need for deterrence" 

and rather "is a kind of accident" and stating that the Guidelines "err in giving 

virtually no weight to the 'history and characteristics of the defendant"'); Frank 

Bowman, Sentencing High-Loss Corporate Insider Frauds after Booker, 20 

Federal Sentencing Reporter 167, 168 (2008) (making this argument in detail). 

Yet here, there was no analysis of whether a different sentence was justified. 

To take another example, at resentencing the defendants stood before the district 

court presenting a vast new array of facts, including evidence of lying by the 

prosecution's central witness, Brown. Despite the defendants' detailed 

submissions, the district court refused to consider these new facts as anything but 

an attempt "to retry the case." [A-3056.1 Yet Brown's new testimony, on issues 

central to the defendants7 convictions, necessarily provides a new perspective on 



their individual culpability - which is crucial to §3553(a). It recasts the nature of 

the offense because it reveals that the Rigases' fault concerned crimes of omission, 

not commission - that they did not contest the views of their professional advisors. 

This evidence also recasts the circumstances of the offense because it reveals that 

the Rigases' conduct occurred under the guidance of professional advisors. By 

placing an array of offense realities in a starkly new light, the defendants' 

resentencing submissions spoke to the need for the district court to take a fresh and 

active look at the case. 

The district court must resentence not only "in light of the circumstances as 

they [stand] at the time of . . . resentencing," Werber 149 F.3d at 178, but also in 

light of the law as it now exists. The Supreme Court has made the duty to 

"consider all of the §3553(a) factors" clear. Gall, 128 S. Ct. at 596. But the 

resentencing judge did no such thing; he simply applied a discount to the very 

sentences imposed in 2005. [A-3059 ("Indeed we find that the sentence previously 

imposed was fully justified under all of the circumstances.").] This threadbare 

statement cannot possibly suffice. Whether resentencing was limited, as the district 

court incorrectly held, or de novo, a core problem remains: The sentencing judge 

did not make an individualized assessment with respect to any of the counts before 

it. Accordingly, the defendants' sentences must be set aside and remanded. 



5. The district court's sentences are substantively 
unreasonable. 

Section 3553(a) provides: "The court shall impose a sentence sufficient, but 

not greater than necessary to comply with the purposes" of just punishment, 

deterrence, protection of the public, and to provide the defendant with "needed 

educational or vocational training [and] medical care." 

This Court conducts "substantive reasonableness" review to ensure 

compliance with 93553(a)'s purposes. This "review for reasonableness, though 

deferential, will not equate to a 'rubber stamp."' United States v. Rattoballi, 452 

F.3d 127, 132 (2d Cir. 2006) (citations omitted). In this case, the district court 

selected a sentence that was not substantively reasonable. That error was 

compounded by its failure to create a record for meaningful review. 

Substantive reasonableness "review focuses on a district court's explanation 

of its sentence.. .." United States v. Gonzalez, 529 F.3d 94, 98 (2d Cir. 2008). 

When an explanation is lacking, this Court remands so the district court may 

"explain its decision specifically by reference to the factors of Section 3553(a)." 

United States v. Johnson, 273 Fed. Appx. 95, 101 (2d Cir. 2008). 

Here, the district court gave no specific consideration to any 93553 factors. 

Rather, it only made the conclusory comment that the bank-fraud reversal "has 

minimum impact on the 93553 sentencing considerations." [A-3055.1 The district 

court did not explain this statement. It did not consider whether the new sentence 



exceeded that which was necessary to deter, punish, and protect the public. Nor 

did it evaluate the new sentence in light of the purpose to "provide . .. medical 

care" - a purpose of great importance to John Rigas, who is elderly and seriously 

ill. 

The district court did not consider that the conduct described at trial 

occurred in a "perfect storm" situation - one in which all the Rigases' fellow board 

members, including the independent directors, and all the accountants and 

attorneys gave their blessing at each step to the conduct. This point is raised here 

not to shift blame - and not to "retry the case" as the district court derisively 

suggested - but to underline that this was a rare situation unlikely to repeat itself 

(especially given new laws, such as Sarbanes-Oxley, that carefully police audits). 

A major purpose of having independent directors is to prevent misconduct 

and inside dealing. However, contemporaneous board minutes reflect that the 

independent directors raised no concerns about co-bowowing debt. [A-2083- 

2 104.1 Yet they were well aware of the issue. [A- 1 163-64.1 Moreover, even after 

the March 27, 2002 press release, the independent directors took no action against 

the Rigases, apparently seeing no impropriety. One independent director testified 



Nonetheless, the district court sentenced John Rigas to 12 years in prison, 

and sentenced Timothy Rigas to 17 years in prison. By comparison, the average 

sentence for crimes relating to national defense is about 10.5 years in prison, and 

the average sentence for murder is a little over 19 years. [A-2658.1 

In light of his advanced age and the fact that he has cancer, John's sentence 

means he will spend the great majority of his remaining life suffering in prison. 

Meanwhile, Timothy's sentence is only four months shorter than the sentence 

being served by terrorist Jose Padilla, for conspiring to assist terrorists overseas. 

[A-2678.1 It is only three years shorter than the sentence being served by John 

Walker Lindh. [A-2674.1 

Even compared to the harsh sentences imposed in recent, high-profile 

corporate fraud cases, these sentences are among the very harshest. When the 

American Lawyer analyzed the 440 most significant corporate-fraud prosecutions 

since 2002, it found only twelve defendants received sentences of 15 years or 

more. [A-2689.1 And even the former Director of the Enron Task Force believes 



that "[alt the margins, the current Federal Sentencing Guidelines for fraud and 

other white-collar offenses are too severe." [A-2658.1 

In sum, the life-destroying sentences the Rigases received impose 

punishment far greater than necessary and betray the balance struck by 93553. 

B. The District Court Abused Its Discretion By Denying A New Trial 
Where The Government's Principal Cooperating Witness Gave 
False and Misleading Testimony. 

Federal Rule of Criminal Procedure 33(a) provides that "[ulpon the 

defendant's motion, the court may vacate any judgment and grant a new trial if the 

interest of justice so requires." New evidence of misrepresentation by a 

government witness may mandate a new trial. See, e.g., United States v. Stewart, 

433 F.3d 273, 295 (2d Cir. 2006); United States v. Wallach, 935 F.2d 445, 455-56 

(2d Cir. 199 1). 

After trial and appeal, the Rigases learned that the government's star 

witness, James Brown, gave the jury false and misleading testimony about the core 

of the case. Brown testified for 13 days - far longer than any other witness - and 

his lies purported to resolve many of the most contested questions of the trial, 

including whether the Rigases possessed criminal intent, what matters were 

disclosed to Adelphia's auditors and legal counsel, and whether Adelphia's public 

disclosures were materially misleading. 



Brown's trial testimony was carefully calculated to create the misimpression 

that the Rigases were deceitful and took repeated actions to "fool" people, 

particularly Deloitte. [A-447-55, 458-60, 489, 491 .] Such a portrait was essential 

to the government's story. The government emphasized that its case hinged on 

Brown: "Mr. Brown's testimony was devastating to the defense. And that 

testimony standing alone, if you credit it, and you should, convicts these 

defendants." [A-496.1 

Even if Brown's statements were not technically perjurious, but simply 

materially misleading, the defendants' convictions would require reversal. The 

impact of such complete misrepresentations on the jury is no less disturbing. See, 

e.g., United States v. Schafrick, 87 1 F.2d 300, 304 (2d Cir. 1989) (statements that 

affirmatively mislead, even if technically true, constitute perjury); United States v. 

Iverson, 637 F.2d 799, 805 n.19 (D.C. Cir. 1980) ("[Ilt makes no difference 

whether the testimony is technically perjurious or merely misleading."); Bragan v. 

Morgan, 791 F.Supp. 704, 713 (M.D. Tenn. 1992) (citing numerous cases); see 

also United States v. Lopac, 411 F.Supp. 2d 350, 368-69 (S.D.N.Y. 2006) 

(granting a new trial under Rule 33 "in light of the inadequacy and misleading 

character" of the government's proofs, because "it would be a miscarriage of 

justice to allow the verdict to stand"). 



1 Standard of review 

The denial of a Rule 33 motion is most commonly reviewed for abuse of 

discretion. Stewart, 433 F.3d at 295. Where, as here, the government's key 

witness is the "centerpiece of its case" and has contradicted himself about facts 

essential to the prosecution, the district court abused its discretion. Wallach, 935 

F.2d at 457; United States v. Siddiqi, 959 F.2d 1167, 1173 (2d Cir. 1992) 

(reversing district court's denial of Rule 33 motion); United States v. Hernandez- 

Rodriguez, 443 F.3d 138, 143 (1st Cir. 2006); United States v. Belyea, 159 

Fed.Appx. 525, 529 (4th Cir. 2005). 

In this particular case, there are strong reasons to closely scrutinize the 

district court's actions. The court rejected the Rigases' claims based primarily on 

legal (not factual) conclusions: First, that Brown's statements did not constitute 

perjury; and, second, that evidence of other witnesses' subsequent testimony was 

not "newly discovered" under Second Circuit case law. Such legal holdings are 

reviewed de novo. See United States v. Jasin, 280 F.3d 355, 360 (3d Cir. 2002) 

(determining "de novo as a matter of law the legal issue of whether the testimony 

of a codefendant who invoked his Fifth Amendment privilege at trial constitutes 

'newly discovered evidence' within the meaning of Rule 33"). 

Where, as here, a government witness made material misrepresentations, one 

of two separate standards applies - depending on the prosecution's awareness of 



the problem. If the prosecution knew or should have known of the 

misrepresentation, then a new trial is "virtually automatic" and warranted wherever 

there is "any reasonable likelihood that the false testimony could have affected the 

judgment of the jury." Wallach, 935 F.2d at 456 (question is whether jury's verdict 

"might" have been altered) (citations omitted). By contrast, if the prosecution was 

unaware of the misrepresentation, a new trial is warranted where "the evidence is 

such that it would probably lead to an acquittal." United States v. Diaz, 922 F.2d 

998, 1006 (2d Cir. 1990) (citations omitted). By either standard, a new trial is 

appropriate. 

2. The government's key witness gave materially false and 
misleading testimony at trial. 

A threshold inquiry is whether the evidence demonstrates that the witness 

committed perjury or made false representations. United States v. White, 972 F.2d 

16,20 (2d Cir. 1992). A perjury conviction is not necessary; rather, the court must 

make its own assessment of truthfulness. Stewart, 433 F.3d at 297 (even a 

witness's subsequent acquittal on perjury charges does not mean his trial testimony 

was true). The defendant must only demonstrate "by a preponderance of evidence, 

that the witness committed perjury." Culbreath v. Bennett, 2004 WL 18 1 1394, * 

22 (W.D.N.Y. Aug. 1 1, 2004) (citing Ortega v. Duncan, 333 F.3d 102, 106 (2d 

Cir. 2003)). 



A witness testifying under oath commits perjury' "if she gives false 

testimony concerning a material matter with the willful intent to provide false 

testimony, rather than as a result of confusion, mistake, or faulty memory." United 

States v. Dunnigan, 507 U.S. 87, 94 (1993). Inconsistent statements are one well- 

accepted method of proving perjury. United States v. Kahn, 472 F.2d 272,284 (2d 

Cir. 1973); see also 18 U.S.C. §1623(c) (two statements constitute perjury when 

"inconsistent to the degree that one of them is necessarily false"). Moreover, 

statements that mislead in the context in which they are offered, even if factually 

true, may constitute perjury. Schafrick, 87 1 F.2d at 304. 

At the Rigases' trial, Brown's statements were both factually untrue and 

designed to affirmatively mislead the jury. These contradictions and 

inconsistencies were so pervasive - going to the very core of his testimony - that 

they could not have been the product of mere confusion or mistake. The 

government and Brown's theme was that the Rigases left Adelphia's professionals 

in the dark. Thus, Brown began his trial testimony by describing his supposed lies: 

I lied. I lied a lot about a number of things. I lied about 
Adelphia's earnings. I lied about the strength of its 
balance sheet. I lied about its operating statistics. I lied 
in a number of forums. I lied in person to investors when 
I met with them. I lied in the company's filings. I lied in 
the company's press releases. And the lies were a variety 
of formats. Some were just blatant falsehoods, some 
were half-truths, a lot of them were half-truths, and some 
of them were just withholding material information that 



would have been important to investors that made 
decisions. 

[A-445-46.1 Later, Brown created the impression that, in particular, he defrauded 

Adelphia's auditors and outside counsel: 

Q. You lied, . . . to banks and bankers and investment 
bankers and lawyers and accountants and sophisticated 
analysts and all kinds of people, right, sir? 

A. Yes, I did. . . . 

Q. And what you would do is you would take a document 
or a transaction, and you would take a detail that you had 
here or subtract it there, and you would twist it and spin it 
and sell that story to auditors and lawyers and investors 
and coworkers, and analysts, whoever you were speaking 
to, isn't that a fact, sir? 

A. I think that's fair. 

Q. And you fooled a lot of smart and sophisticated people 
for a long time, didn't you, Mr. Brown? 

A. Yes. 

Brown's post-trial testimony, however, is in stark contrast. In the Dearlove 

SEC Proceeding, Brown claimed total candor toward Deloitte: 

Q. Did you lie to the auditors about the CBAs and how 
the debt was reflected on the books and records of 
Adelphia and the Rigas entities? 

A. No. 

Q. Did you lie about the gross amounts of related party 
receivables and payables reflected on the books and 
records of Adelphia? 



A. No. 

Q. Did you lie about the existence of the cash 
management system? 

A. No. 

Q. Did you lie about debt reclassifications? 

A. No. 

Q. Or about direct placements of stock to the Rigases? 

A. No. 

Q. Did you direct any Adelphia employee to withhold 
any document requested by the engagement team relating 
to the co-borrowed debt? 

A. No. 

Q. Did you direct anyone to withhold any documents 
relating to the gross amounts of related party receivables 
or payables as they were reflected on the books and 
records of Adelphia? 

A. No. 

Q. Did you direct anyone to withhold any documents 
relating to the debt reclassifications or the direct 
placements? 

A. No. 

Q. In connection with the 2000 audit, are you aware of 
any document that was withheld by any Adelphia 
employee relating to any of those items; specifically, the 
co-borrowed debt, the related party receivables, the direct 
placements, the debt reclassification? 

A. No. 



[A-500-0 1 .] 

Focusing further on Brown's testimony regarding each issue is only more 

damning. 

a) Debt reclassification 

Adelphia had a practice of reclassifying co-borrowed debt from an Adelpha 

co-borrower to a Rigas co-borrower. Brown testified that the reclassifications 

were shams designed to "mask" the amount of money owed to Adelphia by RFEs. 

[A-956-60.1 Brown's testimony was obviously persuasive, and this Court 

specifically relied on it. Rigas, 490 F.3d at 21 5,221,224-25. 

In later proceedings, Brown completely switched gears. In the Dearlove 

Proceeding, Brown testified that he did not believe that the initial purpose of 

reclassifying co-borrowed debt was to perpetrate fraud. [A-509- 10.1 Likewise, in 

the Mulcahey SEC Proceeding, Brown testified that the reclassifications were done 

in good faith: 

Q. [Ylou believed when those allocations were made that 
the parties - that the Rigases, for example, intended to 
repay all those obligations? 

A. I don't know what the Rigases intended. I know I 
assumed that they would. 

Q. And you also believed they had the ability to repay? ... 

A. At some point in time the answer to that is yes. At 
other points in time, particularly late in my career at 
Adelphia, the answer to that was I was concerned. 



The point in time by the end of 2001, I was beginning 
and was concerned at that point about the Rigases' ability 
to repay debt, so the joint and several nature of the loan 
had meaning starting around that time, maybe a little bit 
earlier. 

But, in terms of tracking who used the funds and who I 
expected to repay them and how that was booked, that 
was a good faith effort, to my knowledge, yes. 

Brown's later testimony establishes that Brown believed that the allocation 

of co-borrowed debt was done in good faith and that the RFEs were able to repay 

their debt through most of the indictment period. If Brown himself did not believe 

that the debt reclassifications were fraudulent at the time they were made (which 

he clearly did not), then he simply could not establish that the Rigases intended 

that the debt reclassifications would further a fraud. See, e.g., United States v. 

Dixon, 536 F.2d 1388, 1395 (2d Cir. 1976) (prosecution must establish "a 

realization on the defendant's part that he was doing a wrongful act"). Brown's 

contradictory testimony utterly destroys the ability of the government to establish 

the necessary mens rea. 

To take another obvious example, without Brown's false testimony, the 

government's "summary witness," Robert DiBella, would not have been permitted 

to "presume[] that the reclassifications were shams, as Brown and others testified." 

Rigas, 490 F.3d at 225. In turn, without Brown's fabrications, DiBella's expert 



testimony would never have withstood the Rigases' previous challenge under 

Federal Rule of Evidence 70 1. 

Moreover, Brown unequivocally contradicted himself when testifying as to 

whether Adelphia's auditors knew of the company's debt reclassification. For 

instance, Brown testified at trial that the debt reclassification transactions were not 

disclosed in Adelphia's financial statements. Why not? Because, Brown told the 

jury, the "auditors didn 't know about" the practice. [A-479.1 Later, however, in 

the Dearlove proceeding, Brown told the court that he never lied to Deloitte about 

debt reclassifications. [A-500-0 1 .] 

In the criminal case - when the target was the Rigases - Brown told the jury 

the auditors were never told; but in the later Dearlove proceeding - when the target 

was Deloitte - Brown told the court nothing was hidden. The government itself 

elicited this contradictory testimony from Brown, and used these statements to its 

own advantage in each proceeding. Meanwhile, Brown sang the tune the piper 

called, and wanted to hear. 

b) Ability to repay co-borrowed debt 

Brown also changed his testimony regarding the Rigases' ability to repay the 

co-borrowed debt. At trial, he claimed that, for 1999-2001, the Rigases were 

"under water" and could not repay: 

Q. According to Adelphia's books and records as shown 
on this balance sheet, were the Rigas family partnerships 



consolidated under water for the years 1999, 2000, and 
2001? 

A. Yes. 

[A-480-82.1 This testimony was critical; it gave the impression that the Rigases 

were over-borrowing with no ability or intent to repay. 

Brown later directly contradicted this testimony, stating that he believed the 

Rigases had the ability to repay: 

A. As it relates to the debt reported on the balance sheet 
itself, from my perspective it was a good faith - that was 
a good faith number that we put on those pages. 

Q. And that meant that you believed at the time that the 
portions of co-borrowing debt allocated to the Rigases, 
they had the ability and intent to repay that? 

A. Yes, as to ability. 

[A-523.1 Brown did not dispute the Rigases' claim of their intent to repay. At the 

Dearlove Proceeding, Brown likewise testified that he understood that the Rigases' 

"entire net worth" stood behind and could cover the Rigas co-borrowings. He 

recounted Timothy Rigas telling him that "for all practical purposes the Rigas 

family [was] on the hook for this debt." [A-503-06.1 

In sum, Brown's "under water" testimony is in direct contrast to his own 

later testimony. Had Brown testified truthfully, the jury would have understood 

that under the CBAs, Adelphia was not at risk for repayment. Therefore, when the 



Rigases used co-borrowed funds to purchase Adelphia securities, Adelphia was 

receiving an actual cash benefit from the proceeds. 

Brown's lies had devastating effects. For instance, the government has 

claimed that the October 2001 securities purchase was a sham because the Rigases 

assumed debt (not cash) as consideration. [A-842-48.1 Under the law, an 

assumption of debt is valuable consideration. But Brown claimed that, in this case, 

the consideration was valueless. Brown's later testimony about the Rigases' ability 

to repay is directly to the contrary. If presented at trial, it clearly could have 

shaken the jury's apparent conclusion that the assumption of debt was an 

intentional sham. 

c) Knowledge of Rigases' use of co-borrowed funds to 
purchase securities 

The Rigases' use of co-borrowed funds to purchase Adelphia securities was 

a key issue at trial. The government contended that the Rigases intended to deceive 

everyone about these transactions. In fact, the auditors were aware of, and 

approved, the Rigases' use of co-borrowed funds. 

So, for example, a critical meeting took place on February 28,2002 between 

Adelphia's audit committee, consisting of several of Adelphia's independent 

directors, and Deloitte. At the meeting, the Rigases' use of co-borrowed funds to 

purchase Adelphia securities was specifically mentioned in the distributed 

materials and discussed. Doubtless realizing that this was a major problem for the 



government's case, Brown testified that he attempted to make this information 

"less attention grabbing" in the materials distributed. [A-483.1 

In direct contrast, at the Dearlove SEC proceeding, Brown said no such 

effort had been made: 

Q. . . . To your knowledge, did anyone at Adelphia or 
anyone in the Rigas family take any steps to try to make 
it difficult to follow the fact that co-borrowing funds 
were utilized to purchase the Adelphia stock? 

The Court: Please rephrase. 

Q. Difficult for the auditors? 

A. I am not aware of anything that was done purposely to 
make it difficult for the auditors to follow that. 

3. Brown's testimony against the Rigases was critical to their 
convictions. 

By the government's own admission, Brown's testimony was essential. 

Under any standard of materiality, Judge Sand abused his discretion by denying the 

defendants a new trial. 

Brown was the key government witness, testifying longer than any other 

witness, and the government expressly rested its case on his testimony. Indeed, his 

testimony was necessary to every count of conviction. The government also 

specifically relied upon Brown's testimony in attempting to diffuse the Rigases' 



reliance on professionals defense. [A-493-95.1 The jury instructions underscored 

this issue as well. [A-998-99.1 

The essence of Brown's testimony was that the Rigases permitted 

widespread deceit at Adelphia. Such testimony plainly had "a natural tendency to 

influence . . . the decision making body to which it was addressed." United States 

v. Gaudin, 5 15 U.S. 506, 509 (1 995). If Brown's testimony had been disbelieved 

on that fundamental point, then the jury almost certainly would have acquitted; 

certainly, such falsehood is material and should allow the Rigases to receive a new 

trial based upon honest testimony. See Wallach, 935 F.2d at 458. 

As this Court made plain in this case, the question whether a defendant acted 

with the requisite intent to deceive is the linchpin of a fi-aud prosecution. Rigas, 

490 F.3d at 220. A "defendant's good faith attempt to comply with GAAP or 

reliance upon an accountant's advice regarding GAAP may negate the 

government's claim of an intent to deceive." Id. (citing Ebbers). "The Government 

is required to prove beyond a reasonable doubt that the defendant was guilty of a 

conscious knowing intent to defraud. Such wrongful intent is the essence of the 

crime." United States v. Regan, 937 F.2d 823, 827 (2d Cir. 199 1) (internal citations 

and quotation marks omitted). Bank fraud has a similar intent requirement. United 

States v. Crisci, 273 F.3d 235, 239-40 (2d Cir. 2001); United States v. Matt, 116 



F.3d 97 1, 974 (2d Cir. 1997); United States v. Ragosta, 970 F.2d 1085, 1089 (2d 

Cir. 1992). 

Time and again, Brown's testimony ran precisely to this essential question 

of intent. More than any other witness, the government relied on Brown to show 

that the Rigases were out to mislead - an untruthful account that the jury ultimately 

credited. Brown's misrepresentations fall squarely among those cases where this 

Court has ordered a new trial. See United States v. Seijo, 514 F.2d 1357, 1358 (2d 

Cir. 1975) (ordering new trial where "[tlhe essence of the Government's case" 

rested on testimony of impeached witness); Wallach, 935 F.2d at 457 (granting 

new trial where perjuring witness "was the centerpiece of the government's case"). 

The district court neglected this Court's prior holding - and the very core of the 

government's proof - where it failed to recognize the importance of Brown's 

testimony and its undeniable impact. 

A new trial may be granted "upon a showing that the evidence could not 

with due diligence have been discovered before or during trial, that the evidence is 

material, not cumulative, and that admission of the evidence would probably lead 

to an acquittal." United States v. Alessi, 638 F.2d 466,479 (2d Cir. 1980); see also 

United States v. Canova, 412 F.3d 331, 349 (2d Cir. 2005); Zagari, 11 1 F.3d at 

322. Brown's testimony clears each of these hurdles. 



Brown's misrepresentations could not have been discovered by defense 

counsel, exercising due diligence, before or during trial because proof was not 

available until the SEC proceedings. No amount of cross-examination would have 

exposed Brown's lies. Brown, who testified pursuant to a plea agreement, was 

keenly aware that it was in his personal interest for the Rigases to be convicted and 

would never have recanted. 

A defendant is entitled to the truthful testimony of those who testify against 

him - and the opportunity to cross-examine is no substitute. This principle lies at 

the very root of this Court's precedent; it recalls the "interests of justice" that 

animate Rule 3 3(b) itself. See Wallach, 935 F.2d at 457 (reversing conviction even 

though defense counsel vehemently disputed witness's truthfulness during cross- 

examination). Here, defense counsel cross-examined Brown for days on these 

issues; due diligence can require no more. 

Even where it only concerns a collateral matter, evidence of lying by a key 

witness can spoil his entire testimony and destroy his credibility before the jury. 

Id. ("Had it been brought to the attention of the jury that [the witness] was lying . . . 

his entire testimony may have been rejected by the jury."). Lying about collateral 

matters alone has proven enough to entitle defendants to a new trial. For instance, 

in Wallach, the government's principal witness lied about his gambling habit; and 

in Seijo, the witness's perjury involved his conviction on drug charges. Neither 



statement directly implicated the defendants' guilt. Yet in both cases this Court 

ordered new trials, holding that the perjured testimony would have had "a 

tremendous impact on the jury's credibility assessment of the witness." Wallach, 

935 F.2d at 458; see also United States v. Stofsky, 527 F.2d 237,246 (2d Cir. 1975) 

("[A] witness's credibility could very well [be] a factor of central importance to the 

jury, indeed every bit as important as the factual elements of the crime itself."). 

In this case, the extent and significance of Brown's misleading testimony 

plainly "could have induced a reasonable doubt in the minds of enough of the 

jurors to avoid a conviction." Wallach, 935 F.2d at 456 (quoting Seijo, 5 14 F.2d at 

1364). The trial stood or fell with the testimony of this star witness. In the face of 

such overwhelming evidence of Brown's misrepresentations, with obvious impact 

on the jury's verdict, the district court committed reversible error. 

4. A new trial is "virtually automatic" where the government 
knows or should have known about the witness's materially 
false testimony. 

Reversal is "virtually automatic" when the government "knowingly 

permitted the introduction of false testimony." Wallach, 935 F.2d at 456; see also 

Stewart, 433 F.3d at 297. Here, the government allowed and encouraged its key 

cooperating witness to tell two deeply conflicting stories about the very same 

events before separate tribunals. Judge Sand did not even consider whether the 

government knew or should have known, as the defense argued, that Brown gave 



materially false testimony at the criminal trial. And even had he done so, this 

Court conducts an "independent examination" to examine application of the 

"virtually automatic reversal" standard. United States v. Rivalta, 925 F.2d 596, 

597-98 (2d Cir. 199 1). On this basis alone, reversal is appropriate. 

It is difficult to believe that the government did not know, or should not have 

known, that Brown was misrepresenting facts. It spent 400 to 500 hours preparing 

Brown for his criminal trial testimony. [A-968.1 It possessed workpapers showing 

that Deloitte possessed precisely the information regarding such matters as debt 

reclassifications that Brown testified at trial was hidden from the auditors. [A-640- 

76.1'~ 

At a minimum, it appears that "given the importance of [the] testimony to 

the case, the prosecutors . , . consciously avoided recognizing the obvious - that is, 

that [the witness] was not telling the truth." Wallach, 935 F.2d at 457; see also id. 

("[Gliven the inconsistencies in [the witness's] statements the government should 

have been on notice that [he] was perjuring himself."). 

l 4  Testimony from other witnesses confirms that Brown 

Even if the government did 

was lying. For instance, Jason 



not actively seek to advance its case through false testimony, a new trial is 

warranted. See United States v. Anderson, 574 F.2d 1347, 1355 (8th Cir. 1978) 

(conviction must be reversed "if the prosecution, although not actively soliciting 

false evidence, passively but knowingly allows it to go uncorrected or allows the 

jury to be presented with a materially false impression."). 

5. Independently, post-trial testimony by Brown and others 
confirms that the Rigases are entitled to a new trial. 

The Rule 33 motion was separately based on newly-discovered evidence. 

With respect to this evidence, the defendants must prove that the evidence could 

not have been discovered by exercising due diligence before or during trial, and 

that the evidence is "so material and non-cumulative that its admission 'would 

probably lead to an acquittal. "' Siddiqi, 959 F.2d at 1173 (citation omitted). That 

evidence was particularly difficult to generate in the criminal proceedings because 

the government's pressure on Adelphia may have led it to refuse indemnification 

to the Rigases and to induce Adelphia's officials not to speak to the Rigases' 

counsel. See infra Section VII.B.6. Had the government not acted in this 

potentially illegal manner, see United States v. Stein, 541 F.3d 130 (2d Cir. 2008), 

at least some of the evidence developed in subsequent civil litigation, which was 

funded by D&O insurance, would have been available in the criminal trial. 

The district court erred by dismissing this evidence. 



a) Knowledge of the Rigases' use of co-borrowed funds 
to purchase securities 

As discussed above, Brown's subsequent testimony directly contradicts his 

testimony at the criminal trial that he and the defendants sought to make the co- 

borrowed fimds "less attention grabbing" during the February 28, 2002 Audit 

Committee meeting. [A-483.1 The testimony of other witnesses confirms that 

Brown's subsequent testimony was accurate. Deloitte auditors and Adelphia 



b) Allegations regarding EBITDA manipulations and 
"two sets of books" 

During the criminal trial, Brown claimed that Adelphia manipulated 

EBITDA; maintained two sets of books, which evidenced such manipulation; and 

withheld such information from Deloitte. [A-463-66.1 In support of these claims, 

Brown testified that he discussed with "quite a few people" - including Mike 

Brady and Ann Montgomery - the fact that Adelphia was not reporting its true 

EBITDA. 

The subsequent testimony in the Adelphia v. Deloitte litigation, however, 

c) Marketing support 

Brown testified at trial that one of the ways Adelphia artificially inflated 

EBITDA was through marketing support arrangements with Motorola and 

Scientific-Atlanta. At trial, Brown claimed that Adelphia "created" marketing 

support documents to fool auditors. [A-448, 450-52.1 Yet Brown's testimony here 

is, once again, demonstrably untrue. 

The subsequently-discovered evidence shows once again that Brown merely 

lied to serve his own self-interest. As the Scientific-Atlanta and Motorola 



d) Capitalization of labor 

In his criminal trial testimony, Brown cited capitalization of labor as being 

artificially inflated (although he did not elaborate on how he claimed such 

manipulation occurred). In depositions in the Adelphia case, Hugh Coudriet, the 

l 5  The government conveniently ignored the fact that the auditors were provided all the 
documents related to the transaction, and could have easily figured out that the amount of the 
price increases matched the amount of marketing support. [A- 1 157-77.1 



not even the person in charge of calculating capitalization of labor for Adelphia, 

nor did he interact with Deloitte on this issue. Yet, Brown could not restrain 

himself from providing false testimony to support his theme of fooling Adelphia's 

auditors. 

e) Netting of affiliate receivables 

The government tried to argue that Adelphia attempted to "mask" the size of 

Rigas receivables by netting them against Adelphia receivables. [A-220-22, 863.1 

Brown testified that the auditors did not agree but that they went "along with it." 

[A-955.1 On this issue, the evidence undoubtedly shows that Brown lied. Without 

Xo wonder, then, that no 

Deloitte auditor was called to the stand at trial to testify that it was Deloitte's view 

that netting was improper; the government knew no one held that view. Had the 

jury been advised of the truth, it very likely would have come to a different 

conclusion. 



6. The post-trial testimony of other witnesses constitutes 
"newly discovered" evidence that could not have been 
discovered through due diligence. 

Evidence is considered "newly discovered" so long as it could not have been 

discovered, exercising due diligence, before or during trial. White, 972 F.2d at 20. 

The due diligence obligation covers only testimony about which a defendant knew, 

or could have known, at the time of trial. United States v. Owen, 500 F.3d 83, 89- 

90,92 (2d Cir. 2007). 

Prior to trial, the government produced $3500 material relating to more than 

150 government witnesses. Because the relevant witnesses refused to cooperate 

with defense counsel, often due to the threat of prosecution, the witnesses' 

subsequent testimony in civil depositions must be considered newly-discovered 

evidence. The district court wrongly assumed that the Rigases would have known 

exactly which witnesses to call. This assumption could not be further from the 

mark. Adelphia had approximately 15,000 employees and thousands of business 

transactions each year. The Rigases had no particularized knowledge of the 

testimony each witness might offer, and no way of investigating that testimony, 

short of blindly calling each witness to testify at trial itself. This mode of 

investigation, of course, would have been infeasible, amounting to an unacceptable 

waste of the trial court's time and resources. CJ: Fed. R. Evid. 403. The only 

measure of diligence, according to the government, would have been to call all of 



these witnesses at trial - without any particularized idea how they might testify, 

and in the face of intense pressure to stick to the government's version of the facts. 

Due diligence cannot require the impossible. 

The Rigases were left with no alternative - and that situation was a direct 

result of the government's efforts to chill any cooperation with the defendants 

through the threat of prosecution. Defense counsel approached scores of these 

individuals prior to trial for interviews. Despite defense efforts, none of the 

witnesses who later provided testimony for the government would speak with the 

Rigases' counsel prior to trial. Under these circumstances, the testimony of 

Deloitte representatives, Adelphia personnel, and other witnesses is "newly 

discovered" and no amount of diligence could have uncovered it. 

Why would third parties be afraid to speak to the defense? It's no mystery: 

Counsel for Buchanan likewise informed defense counsel that he would not permit 

his clients to talk with the defense, and that Buchanan attorneys would take the 

Fifth if called to testify. [A-828-29.1 



In an October 14,2002 memorandum, issued shortly after the indictment had 

been returned and when Adelphia was openly cooperating with the government 

under threat of indictment, Adelphia's General Counsel directed all employees that 

they should not speak with the Rigases or their counsel. Employees were advised 

that Adelphia's Legal Department would review any such contact "and may refer 

the matter to appropriate government agencies." [A-829-30.1 Quite clearly, this 

memorandum had a chilling effect. 

This type of clamming up is a natural reaction to government pressure - 

pressure recently recognized in Stein, 54 1 F.3d at 157: 

[Tlhese defendants can easily demonstrate interference in 
their relationships with counsel and impairment of their 
ability to mount a defense.. .. Defendants were indicted 
based on a fairly novel theory of criminal liability; they 
faced substantial penalties; the relevant facts are scattered 
throughout over 22 million documents regarding the 
doings of scores of people; the subject matter is 
"extremely complex,"; technical expertise is needed to 
figure out and explain what happened; and trial was 
expected to last between six and eight months. As Judge 
Kaplan found, these defendants "have been forced to 
limit their defenses ... for economic reasons and ... they 
would not have been so constrained if KPMG paid their 
expenses." We therefore hold that these defendants were 
also deprived of their right to counsel under the Sixth 
Amendment. l 6  

l 6  The Rigases believe that the same government pressure put on KPMG in Stein was 
placed on Adelphia in this case. They have correspondingly sought discovery on these matters. 



In sum, any Adelphia employee in a significant accounting role was targeted 

as a criminal; all Adelphia employees were gagged under threat of the government; 

and Deloitte was under suspicion. Further, Adelphia had cut off indemnification to 

the Rigases, crippling their defense. 

These facts are therefore nothing like those in Owen, 500 F.3d at 91, where 

the defendant had specific knowledge of the evidence but was unable to secure it at 

trial. This case is thus far closer to United States v. Ouimette, 798 F.2d 47, 5 1 (2d 

Cir. 1986), where police intimidation rendered a potential witness functionally 

unavailable to defense counsel. The case for reversal here is even stronger than in 

Ouimette, where defense counsel knew what testimony the witness might have 

offered at trial. While the government pressure in this case may be less extreme, it 

was no less deliberate and just as effective. Witnesses were prevented from 

speaking with defense counsel, and this precluded a fair trial. See Stein, supra. 

Under these circumstances, a new trial is justified. 

C. The District Court's Denial Of The Motion To Compel Brady 
Materials Should Be Reversed. 

1. The government's intentional failure to produce notes of a 
pre-trial interview with the Rigases' attorney, a key witness. 

On February 20 and 21, 2004, just days before jury selection commenced, 

AUSA Christopher Clark and Postal Inspector Thomas Feeney interviewed Carl 

Rothenberger. Rothenberger was Adelphia's lead outside securities and corporate 



governance lawyer, and separately, the attorney for the Rigases personally and in 

their capacity as officers of Adelphia and in their roles vis-A-vis the RFEs. 

Feeney took notes. Yet to this day, Feeney's notes have been neither 

produced to the Rigases nor examined in camera by the district court - despite the 

overwhelming likelihood that they contain significant exculpatory evidence. 

While making numerous other arguments about these notes, the government has 

never denied that they are exculpatory. 

Rothenberger was a central figure. The core of the criminal case was the 

claim that in Adelphia's SEC filings, the Rigases failed accurately to disclose debt 

incurred under the CBAs. Rothenberger and his firm, Buchanan, had - like 

On February 24,2004, after jury selection commenced, AUSA Clark gave a 

one-sentence letter to the Rigases' criminal counsel that stated, in its entirety, "The 

Government writes to inform you that Carl Rothenberger, Esq. may be able to 

provide information that is favorable to the defense concerning the timber rights 



transaction discussed in the Government's Bill of Particulars." [A- 1352.1 That 

transaction was a very minor aspect of the criminal case. 

Clark's letter was misleading. It did not state that Rothenberger had been 

interviewed by the government; it did not enclose any interview notes; and the 

information it conveyed - that Rothenberger might possess exculpatory 

information about timber - could have come from many different witnesses. 

Previously, moreover, prosecutors had given the impression of providing full 

disclosure: They had produced notes from 70 Adelphia witnesses (all the way 

down to a secretary and a self-employed caretaker), and a list of 150 witnesses who 

had provided statements. [A- 133 1-47.] Under these circumstances, and given the 

pressure exerted by the government, it was reasonable for defense counsel to 

continue to believe that - as Rothenberger's criminal attorney had consistently 

indicated - Rothenberger would not talk to the defense; had not spoken, and would 

not speak, to government investigators or prosecutors; and if called to testify, 

would take the Fifth. More important, the timber letter misled the Rigases into 

thinking Rothenberger did not possess significant exculpatory information and that 

they should not call him at trial. 

Following the interview, the government decided not to call Rothenberger at 

trial - an indication, in retrospect, that his testimony may have undermined the 



government's case. The government did, however, call Brown to the stand. As 

detailed above, Brown provided highly inculpatory testimony. 

Over the period encompassing 2005 and 2006, Rothenberger was deposed in 

AdeZphia v. Deloitte and other proceedings for approximately 13 days. 

Rothenberger offered a vast amount of exculpatory evidence on various issues, 

As detailed above, many other witnesses (most glaringly, Brown) have 

similarly provided exculpatory post-trial testimony in other proceedings. To this 

day, the Rigases still do not know whether Brown was ever interviewed by the 

SEC '~  and if so, whether he provided exculpatory evidence, nor have they received 

l7 It is highly likely that Brown was interviewed by the SEC since he was a witness in both 
the Dearlove and Mulcahey SEC proceedings. 



from the government any notes of any such interviews, despite requests for their 

production. 

On September 12, 2007, years after the criminal trial had concluded, the 

Rigases' counsel met with prosecutors, including AUSA Clark, who had conducted 

the two-day pre-criminal-trial Rothenberger interview. At the meeting, the 

Rigases' counsel presented to prosecutors the exculpatory testimony Rothenberger 

had given in the post-trial proceedings. Clark indicated that the information was 

not new, disclosing for the first time that he and Postal Inspector Feeney had 

interviewed Rothenberger prior to trial and that Clark had learned of this material 

during that interview. [A- 1225 .] 

On September 21, 2007, the government confirmed that Feeney had taken 

notes at the Rothenberger meeting. Yet no notes were produced, and subsequent 

defense requests for the notes were ignored. 

On October 15, 2007, the defense asked the government to disclose whether 

it possessed materials reflecting interviews with: (1) Rothenberger; (2) any other 

attorneys at Buchanan; (3) bankers; (4) representatives of Motorola or Scientific- 

Atlanta; and (5) ~ r 0 w n . l ~  The defense specifically sought government interviews 



with Brown in connection with his work on the Dearlove and Mulcahey SEC 

proceedings. [A-1345-55.1 The government refused to produce such materials or 

even indicate whether they existed. 

On December 4, 2007, the Rigases filed a Motion to Compel seeking this 

material - both for resentencing and to determine whether the failure to produce 

the notes violated Bvady. Judge Sand denied the motion, without a hearing or in 

camera review. [A- 1484-87.1 

2. The district court should have ordered production of the 
notes. 

Bvady v. Mavland, 373 U.S. 83 (1 963), requires that the government turn 

over to the defense any evidence that is exculpatory, or that may be used to 

impeach government witnesses. United States v. Bagley, 473 U.S. 667, 676-77 

(1985). Such evidence also "must have been suppressed by the [prosecution], 

either willfully or inadvertently; and prejudice must have ensued." Strickler v. 

Gveene, 527 U.S. 263, 281-82 (1999). Both untranscribed oral statements and 

notes fall under Bvady. United States v. Rodriguez, 496 F.3d 221, 222 (2d Cir. 

2007). 

Each Brady requirement is satisfied here. 

a) The materials were potentially exculpatory. 

The prosecution has studiously avoided claiming that the Rothenberger notes 

were not exculpatory, and Rothenberger's powerful subsequent civil testimony 



establishes an overwhelming likelihood that they were. See supra Section V1I.C. 1. 

It would defy logic to suggest that Rothenberger did not tell the government 

exactly what he said at his later civil depositions. 

Rothenberger's civil testimony was directly counter to the prosecution's 

contentions. Moreover, the government's Brady obligation applies to both guilt 

and punishment. Bagley, 473 U.S. at 674-75. Here, the evidence may support a 

new trial and alter sentencing and §3553(a) analysis. 

At trial, such evidence could have negated mens vea. Rothenberger's notes 

would likely have established that the Rigases relied on his advice regarding SEC 

filings, and that he believed that the filings were proper. Retaining an experienced 

securities lawyer and following that lawyer's advice is highly relevant and 

persuasive evidence that one lacks the specific intent required for fraud. 

With respect to 93553(a)'s focus upon punishment and retribution, these 

materials would likely show that the Rigases were not as morally culpable as the 

government suggested, for they acted upon the willing advice of professionals who 

believed - and still believe - that no fraud was occurring and that the filings 

complied with law. 

With respect to 53553(a) and deterrence, these materials would likely show 

that the Rigases hired top-notch outside professionals to monitor compliance, and 

followed their advice without exception. Punishing business leaders who adhere to 



such advice just as harshly as punishing those who ignore or override it thwarts 

deterrence and erases the incentive to go to reputable outside advisors. 

The other materials the Rigases sought were also overwhelmingly likely to 

have been exculpatory - because the other witnesses for whom the Rigases sought 

interview notes had given exculpatory testimony in subsequent civil proceedings. 

For example, the fact that Brown's view of the Rigases altered significantly 

between the criminal trial and later civil proceedings creates the potential that 

interview notes of Brown would be exculpatory. If Brown told the government 

different stories, it would have been classic cross-examination material. See 

Strickler, 527 U.S. at 28 1-82 ("impeaching" evidence falls under Brady). 

b) The materials were intentionally suppressed. 

The government has admitted to having notes fi-om the Rothenberger 

interview and not producing them to the defense; thus they are being willfully 

suppressed. Any other materials that exist are also being suppressed willfully, not 

inadvertently. 

( 1  The government intentionally misled the 
Rigases regarding the existence of potentially 
exculpatory information provided by 
Rothenberger. 

Strong evidence suggests the government intentionally sought to convey to 

the defense that, to the extent Rothenberger was interviewed, the vast majority of 

his testimony was inculpatory. Prosecutors' earlier productions (lists of 150 



witness statements and notes of 70 witness interviews) suggested a practice of 

providing notes for all witnesses interviewed. It was reasonable for defense 

counsel to assume that had Rothenberger been interviewed, the interview would 

have been listed andfor the notes produced. See United States v. Payne, 63 F.3d 

1200, 1209 (2d Cir. 1995) (defendant to whom government produced "a large 

volume" of materials concerning witness, including court documents, "could 

reasonably assume that the court files did not include other undisclosed 

exculpatory and impeachment documents pertaining to" witness). 

Pointing to Rothenberger as a source of exculpatory evidence for the timber 

transaction alone, as the government did in its one-sentence letter, heavily implied 

that, to the government's knowledge, he possessed no further exculpatory 

evidence. Moreover, not only did prosecutors fail to provide Rothenberger's notes, 

but their communications with defense counsel strongly implied that no such notes 

existed, and that Rothenberger's testimony would be detrimental to the defense 

except in one small respect. 

(2) The "essential facts" exception does not apply. 

The government will likely respond, as it did before the district court, that it 

need not disclose the Rothenberger interview notes because the defense knew the 

"essential facts" regarding Rothenberger. 



The district court applied the doctrine as follows: "Defendants knew of 

Rothenberger's existence, his role at Adelphia, and the facts on which he could 

testimony [sic], thus, the government's  brad^ obligation was satisfied here." [A- 

1486.1 But these were not the essential facts, from a Brady perspective. If they 

had been, then it would follow that no defendant could ever get Brady material 

regarding any witness if he was aware of that witness's identity, job 

responsibilities, and basic relevance to a case. Instead, the essential facts here 

included Rothenberger's state of mind, and hence the Rigases' state of mind when 

they relied upon his advice. 

If the government truly believed that the defendants were already in 

possession of the "essential facts" regarding Rothenberger, then why did it write 

the misleading timber letter? And why did the government refuse to produce the 

notes to defense counsel when they were requested in 2007 for use in resentencing 

or submit them to the district court for in camera review? The answer appears 

self-evident: The govemment fears that if the notes are produced its convictions 

will be in jeopardy. 

(3) This Court should not countenance the 
government's repeated abuse of the "essential 
facts" exception. 

The need for limitation of the "essential facts" doctrine is urgent. Invoking 

this doctrine, SDNY prosecutors have made a practice of betraying Brady by 



sending notifications to defendants in the format used in this case - that is, 

notifications that simply inform defendants that a particular witness may have 

information about a particular topic. See United States v. Trupin, 1999 WL 

322656, at *3 (S.D.N.Y. May 20, 1999); United States v. Frank, 11 F.Supp. 2d 

322, 328 (S.D.N.Y. 1998); United States v. Oshatz, 700 F. Supp. 696, 698 

(S.D.N.Y. 1998). They know full well the witness may not speak to the defense - 

or, as here, definitely will not in light of the government's own pressure. 

The government's Brady obligation, as noted last year in Rodriguez, is to 

reveal known exculpatory evidence, including evidence that was conveyed orally 

and not written down. 496 F.3d at 222.'' Yet the government is trying to replace 

an obligation to serve justice into a game of "Hide the Ball." 

This end-run around Brady should be decisively stopped. Brady itself 

explained that the prosecutor cannot become the clever architect of injustice: 

"Society wins not only when the guilty are convicted but when criminal trials are 

fair; our system of the administration of justice suffers when any accused is treated 

l 9  It seems odd that the eminent Office of the U.S. Attorney for the Southern District of 
New York would leave all the note-taking at an interview of a key witness to Postal Inspector 
Feeney - but if it did, this decision becomes more understandable when viewed in conjunction 
with the government's erroneous litigation position that notes taken by a fellow branch of 
government are outside its "possession, custody, or control" and thus outside its Brady 
obligations. [See A- 1427-29.1 



unfairly." 373 U.S. at 87. The prosecutors here effectively guaranteed the defense 

could not call Rothenberger to the stand by hiding his statements. 

The combination of this unconstitutional practice and a disregard of the 

Supreme Court's guidance together led the government to send a misleading one- 

sentence letter, when it instead should have sent a sheaf of interview notes. 

c) Prejudice has ensued. 

Prejudice has ensued from the nondisclosure of these materials. 

"[Flavorable evidence is material, and constitutional error results from its 

suppression by the government, if there is a reasonable probability that, had the 

evidence been disclosed to the defense, the result of the proceeding would have 

been different." Kyles v. Whitley, 5 14 U.S. 419, 433-34 (1995) (citation omitted). 

Kyles strongly cautioned against setting too high a bar in evaluating whether 

a "reasonable probability" has been shown, for: 

[A] showing of materiality does not require 
demonstration by a preponderance that disclosure of the 
suppressed evidence would have resulted ultimately in 
the defendant's acquittal.. . . [The] touchstone of 
materiality is a reasonable probability of a different 
result, and the adjective is important. 

Id. at 434 (citations and quotations omitted). 

Moreover, the materiality test is "not a sufficiency of evidence test. A 

defendant need not demonstrate that after discounting the inculpatory evidence in 

light of the undisclosed evidence, there would not have been enough left to 



convict." Id. at 434-35. The Rigases do not dispute that, had the Brady material at 

issue been disclosed, a conviction was hypothetically possible. But that is not the 

question. What must be shown is a "reasonable probability" of an acquittal on at 

least one of the charges. See United States v. Triumph Capital Group, Inc., 2008 

WL 4349318, *9 (2d Cir. Sept. 25, 2008) (granting new trial not because the 

evidence "would have resulted ultimately in the defendant's acquittal" but because 

of a "showing that the favorable evidence could reasonably be taken to put the 

whole case in such a different light as to undermine confidence in the verdict") 

(citations omitted). 

Based on all indications, it is reasonable to assume that the trial would have 

gone differently had the notes been produced. Based on what they knew at the 

time of trial, the Rigases' counsel could only assume that the testimony of 

Rothenberger - who refused to speak to them and whose attorneys had consistently 

maintained he would take the Fifth - would be harmful except as relating to the 

comparatively minor timber transactions. It would not have been responsible 

lawyering to call him to the stand. See Rodriguez, 496 F.3d at 227-28 (in "some 

circumstances," Bvady material is effectively unusable if defense counsel is put "in 

the difficult position of having to question the witness blindly in the jury's 

presence, not knowing whether the answers elicited might seriously incriminate or 

prejudice the defendant."); Leka v. Povtuondo, 257 F.3d 89, 103 (2d Cir. 2001) 



("The opportunity for use under Brady is the opportunity for a responsible lawyer 

to use the information with some degree of calculation and forethought. A 

responsible lawyer could not put [the potential witness] on the stand without 

essential groundwork."). 

Ultimately, the practical inability to call Rothenberger to the stand was a 

disaster for the defense. Putting the Rigases on the stand to claim reliance on 

Buchanan's advice - with no corroborating testimony from any Buchanan lawyer 

upon whom they had relied - would have been detrimental. As noted above, no 

Deloitte employee would speak to the Rigases' counsel or assist in their defense - 

even as Deloitte continued to insist that its accounting had been proper. For this 

and other reasons, no advisor of any sort was available to support the Rigases. 

Accordingly, the Rigases had no choice but to put on the barest defense: Timothy 

Rigas called no witnesses at all, and John Rigas called one character witness and 

two attorneys who testified that one government witness had made a prior 

statement inconsistent with his trial testimony. 

The lack-of-mens-rea defense would have been bolstered further by 

exculpatory testimony by the other witnesses whose SEC interview notes the 

government has refused to produce: other attorneys from Buchanan, bankers, and 

representatives from Scientific-Atlanta and Motorola, and from Brown. 



In sum, the disclosure of Rothenberger's notes would have allowed a mens 

rea defense to be presented through credible third-party evidence. This defense 

might well have struck a deep chord with jurors, who may themselves have relied 

upon accountants at tax time or upon attorneys in court. 

Finally, as discussed above, the evidence that the government intentionally 

chose to suppress the Rothenberger notes strongly indicates that the government 

believed the information to be material, or it would not have tried so hard to 

conceal it. See Government of Virgin Islands v. Fahie, 4 19 F.3d 249, 253 n.5 (3d 

Cir. 2005) ("the existence of bad faith on the part of the prosecution is probative of 

materiality because it is doubtful that any prosecutor would in bad faith act to 

suppress evidence unless he or she believed it could affect the outcome of the 

trial.") (citations omitted). 

d) This Court should order the government to produce 
the exculpatory materials in advance of oral 
argument. 

While a remand is the minimum relief necessitated by the above facts,20 the 

far better course of action is for this Court to order the material produced in 

advance of argument before this Court. The district court refused to order the 

- - 

20 E.g., Rodriguez, 496 F.3d at 227; Tate v. Wood, 963 F.2d 20, 25 (2d Cir. 1992); Perkins 
v. LeFevre, 642 F.2d 37, 41 (2d Cir. 1981); United States v. Sternstein, 596 F.2d 528, 531 (2d 
Cir. 1979). 



government to produce the Rothenberger notes to defense counsel or to even 

review them in camera. Under these circumstances, this Court has the power to, 

and should, order the government to provide the material to this Court and the 

Rigases so that a proper application of Brady can unfold. See United States v. 

Schwarz, 259 F.3d 59,63 (2d Cir. 2001) ("[Tlo consider the Brady/Giglio claim on 

appeal, we ordered the Government to provide appellants and this Court ... all 

statements made at the GO-15 hearings (including any summaries of these 

statements) and all reports of FBI interviews of persons who had testified in the 

GO- 15 hearings.").21 

"Materiality in this context [is] a mixed question of law and fact. While the 

trial judge's factual conclusions as to the effect of nondisclosure are entitled to 

great weight, we examine the record de novo to determine whether the evidence in 

question is material as a matter of law." United States v. Madori, 419 F.3d 159, 

169 (2d Cir. 2005) (citations omitted). Here, because the trial judge never 

examined the notes in camera, the judge's "factual conclusions as to the effect of 

nondisclosure" may be erroneous. The district court had only half the needed 

information as to the effect of nondisclosure: Without in camera review, that court 

21 Representations to the Court about what the Brady material may contain - if the 
government chooses to offer them at this late date - is no substitute. This Court has 
acknowledged the importance of in camera examination, with a judge's impartial eye, of 
undisclosed material in such cases. United States v. Kiszewski, 877 F .  2d 2 10, 2 16 (2d Cir. 1989). 



was forced to speculate about the notes' content. Thus, in assessing Bvady, 

including the essential-facts exception and prejudicelmateriality, it was as if the 

court were estimating the effect of throwing a stone into a bathtub, without having 

first seen it to determine if it was a pebble or a boulder. Such a prejudice 

determination cannot be valid. This Court should assess the evidence for itself. 

3. The SEC materials should be produced, along with the 
other exculpatory materials, or examined at a hearing on 
remand. 

When the SEC filed its complaint against the Rigases, it acknowledged "the 

assistance and cooperation by the U.S. Attorney's Office for the Southern District 

of New York and the U.S. Postal Inspector Service in this matter." [A- 1475.1 The 

close coordination between the SEC, the U.S. Attorney's Office, and Adelphia was 

also reflected by the fact that the criminal complaint, the SEC complaint against 

the Rigases, and Adelphia's complaint against the Rigases were filed on three 

successive days. [A- 1466,69,72.] 

Nonetheless, the government has refused to turn over any material regarding 

SEC interviews, on the ground that this was not a joint investigation. Without 

conducting a hearing, the district court accepted the government's position. That 

position, however, runs directly counter to precedent. 

A prosecutor "has a duty to learn of any favorable evidence known to the 

others acting on the government's behalf' in a given case. Kyles, 5 14 U.S. at 437. 



In United States v. Avellino, 136 F.3d 249, 255-56 (2d Cir. 1998), this Court 

declined to recognize "an unlimited duty on a prosecutor to inquire of other offices 

not working with the prosecutor's office on the case in question," but also 

indicated that, had it found the exculpatory information at issue to be material 

under Brady, its response would have been to "likely remand for further 

proceedings to explore" questions concerning "the AUSA's knowledge, actual or 

constructive" of the evidence at issue. Here, too, the evidence merits remand for 

the conduct of a full hearing on the factual issue of the relevant AUSAs' 

knowledge, actual or constructive, of the evidence at issue, which came from the 

parallel SEC investigation. 

*** 

The multiple errors made by the resentencing judge, despite warnings of 

counsel, lead the Rigases to request respectfully that this case be assigned on 

remand to another judge. See United States v. DeMott, 5 13 F.3d 55, 59 (2d Cir. 

2008) (ordering reassignment even though "[wle cannot find on this record that 

[the judge] is personally biased"); United States v. Campo, 140 F.3d 4 15, 420 (2d 

Cir. 1998) (ordering reassignment "[allthough we trust that on remand [the judge] 

would fairly consider . . . the merits"); United States v. Al-Moayad, 2008 WL 

4443841, at *30 (2d Cir. Oct. 2, 2008). The judge's decision to use his original 

sentence as the basis for resentencing, despite significant intervening events, is 



deeply problematic. See DeMott, 513 F.3d at 59 ("Having reimposed an identical 

sentence after the first remand, the district judge may reasonably be expected to 

have substantial difficulty ignoring his previous views during a third sentencing 

proceeding."); United States v. Hirliman, 503 F.3d 212, 216 (2d Cir. 2007) 

("Reassignments because of the failure of the district judge to impose a proper 

sentence are uncommon, but it is not unprecedented for a case to be remanded to a 

different judge after a district court has twice used an improper sentencing 

procedure. "). 

VIII. CONCLUSION 

For the foregoing reasons, Appellants John Rigas and Timothy Rigas ask 

this Court to order production of the specified notes, set aside their convictions, 

andor remand their cases for further proceedings before a different judge. 

Respectfully submitted, 
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