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 1 THE COURT:  Good afternoon, everyone.

 2 Just for the record, which is -- was true at the

 3 beginning of the last conference, everyone in the

 4 room, we do not have many seats.  There are people,

 5 apparently -- believe we are in Shea Stadium, but we

 6 don't have many seats, and this is a court of law, and

 7 it's a short conference.

 8 As traditional in these matters,

 9 everybody was asked last time, if you want in, you are

10 in for the duration.  If there is truly some physical

11 emergency, you can get Mr. Thornton.  It's like

12 getting the room key in elementary school.  But it's

13 very difficult enough for lawyers to do their job

14 under pressure without people popping up and stepping

15 over each other, and that's the rules of the game.

16 It's explained to everybody in advance, and you know,

17 the rules are the rules, and they are fair for

18 everyone.

19 You can go to Shea Stadium.  You can't

20 go there now.  Maybe you can.  There is not much going

21 on.  You can go during the summer, and if you can't

22 hold your beer or you need another one, you are

23 welcome to get up and down, but this is a little bit

24 different place.  It's not quite the ballet or the
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 1 opera.  We are not nearly as tight about things as

 2 those sacred places, but we do like to have the

 3 lawyers who are under pressure not be distracted by

 4 folks up and down.  It's also the fact that when

 5 people play -- when people respect the rules and then

 6 see others not, that leads to a diminution in

 7 everybody's compliance.  If Strine, or somebody, let's

 8 someone get away with something, "Why should I comply?

 9 That's not fair."  

10 That's the way we do it.  We try to be

11 fair.  As members of the press know, in bigger cases

12 we even have a spillover room, where people can make

13 their choice.  If you want to be in and out, you can

14 sit in there and not sit in where the lawyers are

15 trying to do their work and I'm trying to pay

16 attention and the court reporter is charged with

17 getting down every word accurately.

18 So I just wanted to set that context.

19 But now we can talk about the momentous issue of

20 scheduling the hearing.  Mr. Susman.

21 MR. SUSMAN:  Your Honor, I can give

22 you my position -- our position in three minutes.

23 THE COURT:  Okay.  Let's get a

24 countdown.
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 1 MR. SUSMAN:  That's fine.  In a letter

 2 prior to the last hearing, the buyers told the Court

 3 they thought it made sense to schedule early argument

 4 on our summary judgment motion.  At the hearing

 5 itself, they said they had no objection to a prompt

 6 mini-trial on how to interpret the contract.  But now,

 7 in exchange of correspondence, they made it clear they

 8 want to defer until next fall a trial of the issues,

 9 whether there has been an MAE and whether they

10 repudiated the contract.

11 What is really hurting us, Your Honor,

12 are unresolved claims that have been made in the

13 market publicly by our competitors -- who have had due

14 diligence access to most of our documents -- that we

15 have provided false projections and that if the truth

16 were known, we have been victims of an MAE.  As

17 Mr. Lord has sworn -- and he is here today in person

18 to explain, if the Court wants to ask him any

19 questions under oath -- it has hurt us in raising

20 funds to do business, in hiring executives and in

21 pursuing other transactions.  

22 How long does it really take to get

23 this case ready for trial on the merits?  The

24 defendants say, "Well, it's going to take three months
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 1 to produce documents."  If you will compare our

 2 document requests with theirs, theirs is twice as

 3 burdensome as ours.  We are prepared to produce the

 4 documents they asked for by the end of this month.

 5 And I'm not going to stand up and make that commitment

 6 to the Court.  If you give us an expedited trial based

 7 on that commitment, they should certainly be able to

 8 do the same thing.

 9 Insofar as the depositions that are

10 needed, they say they need 30 depositions.  We have

11 taken the position we can get ready for trial with

12 three fact witnesses -- we identified those fact

13 witnesses -- plus two experts.  We are going to have

14 two experts.  In fact, our whole evidence will

15 probably consist of Mr. Lord and two experts, a

16 company expert and independent expert.  That is

17 probably our case. 

18 I can't control the number of

19 depositions that an opposing party takes, but they

20 have, you know, three large law firms, several --

21 compared -- we will -- we have very few lawyers

22 compared to theirs, but we will somehow manage to

23 provide them with whatever depositions they want.

24 They can double track, triple track, quadruple track.
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 1 They can't go over -- what do we have, 12 lawyers, all

 2 told, our two firms?  So they can't do more than 12

 3 tracks, but with several hundred lawyers, litigators,

 4 in the three law firms, they should be able to do this

 5 discovery in a quick time.  We ask your court to --

 6 judge, where we stood is that --

 7 THE COURT:  This is a new argument.

 8 Right?

 9 MR. SUSMAN:  Yes.  Of course.

10 THE COURT:  The issue is:  How do I

11 cabin that argument?  Every time someone accuses

12 someone of fraud, then there is a cloud, you know --

13 we are back to the cloud, I guess, hanging over

14 everyone, and it needs to be dispelled.

15 MR. SUSMAN:  You cabin it in this way:

16 This is like a business slander case, but it's a

17 slander of a company that is publicly held by -- I

18 mean, it's a large, publicly-held company.  They said

19 horrible things about it.  The simplest way I know, we

20 need a trial to vindicate, to say that that is not

21 right.  It's more than --

22 THE COURT:  That's what I'm trying to

23 get at.  They have already conceded the need for an

24 expedited trial, which is, again -- I mean, it's very
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 1 complimentary to our state that people think going to

 2 trial within nine months or so on a $900 million claim

 3 is not expedited.  I don't know where else you go

 4 where that is not -- you might not get your injunction

 5 hearing in that kind of time frame.

 6 I mean, I don't know how to cabin that

 7 principle, simply somebody said bad things about you;

 8 other people might believe it, so you need

 9 vindication.

10 MR. SUSMAN:  Yeah.  Yes, Your Honor.

11 It's the people who are saying the things.  And if

12 there were --

13 THE COURT:  What, that they are

14 particularly credible?  I'm not saying that they are

15 not.  It's not -- I mean, we haven't gotten Mother

16 Teresa and Gandhi and Franklin Roosevelt to come back

17 to life as some sort of tribunal of MAC --

18 MR. SUSMAN:  You are absolutely right.

19 If this were a normal situation, where we would have

20 -- you see, there is a provision in the guarantee

21 agreement, as the Court knows, that we can't assert

22 any claim against them other than for the guarantee.

23 It's like a no-contest clause.

24 THE COURT:  Right.  That is part of
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 1 why people bargain for that sort of thing, is so that

 2 is the only claim you can negotiate against them.  You

 3 were very astute in figuring out that they were

 4 exerting -- exerting other sorts of power over your

 5 business.  And you know, Mr. Wolinsky and his friends,

 6 they came into court kind of knowing that was their

 7 vulnerability, and you won that point.  Now you are --

 8 and the one argument you made, I guess, is this idea

 9 that they are going to claim they don't have to pay

10 prejudgment interest.

11 MR. SUSMAN:  They have conceded that,

12 as I understand.  As I understand --

13 THE COURT:  They have a duty to

14 promptly pay $900 million.  If they breach that

15 obligation, then --

16 MR. SUSMAN:  They told us they will

17 pay the 900, and if the Court says the prejudgment

18 interest is warranted -- I don't understand how they

19 can make an argument to the contrary.  If they owe the

20 guarantee, they owe the 900 plus whatever prejudgment

21 interest is allowed by Delaware law.

22 They have said that they will pay

23 that, in spite of the fact that their guarantee is

24 limited to the 900 million.  So, yes, I mean, they
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 1 have done that.  I'm grateful that they have done

 2 that, obviously.

 3 THE COURT:  I mean, you actually have

 4 a marketable asset now, to market to an acquiror.

 5 MR. SUSMAN:  As I am told -- and

 6 Mr. Lord can explain it better than I can, if you want

 7 him to, Your Honor.  There --

 8 THE COURT:  I'm not having this

 9 spontaneous thing.

10 MR. SUSMAN:  I understand.

11 THE COURT:  Mr. Wolinsky -- I mean, if

12 you want to cross -- if we want to have a whole

13 adversarial process, I mean, I will -- I'm not sure

14 that is really what we are about today.

15 MR. SUSMAN:  Apparently, it is knowing

16 that it -- not really knowing whether this transaction

17 is still on or not.  It hasn't been terminated.  There

18 is concern of any potential buyer that -- no use

19 talking to us, because at the last minute Flowers, et

20 al., the defendants here, could come in and get the

21 company.  I think that is the problem, as has been

22 explained to me, of why they cannot really pursue

23 these alternative transactions.

24 Now, no one really wants to deal with
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 1 them, whatever the transaction.

 2 THE COURT:  But the ultimate --

 3 February 15th is the ultimate date.  Right?

 4 MR. SUSMAN:  It is.  Yes.  That is the

 5 date in the contract, Your Honor.

 6 THE COURT:  So Flowers would have to

 7 -- they would have to step up.

 8 MR. SUSMAN:  I think that's right.  I

 9 mean -- I mean, our position is they already stepped

10 up.  Our position is they already repudiated the

11 contract.  That's what we would be arguing about in

12 court, obviously, whether what they have said

13 constitutes repudiation.

14 THE COURT:  Okay.

15 MR. SUSMAN:  Thank you, Your Honor.

16 MR. WOLINSKY:  Good afternoon, Judge.

17 I think you put your finger on it.  Nine months for

18 $900 million is a fair schedule.  It's expedited in

19 any court in this country except Delaware.  And in

20 Delaware, it's -- I think it would be pretty quick in

21 Delaware.  We are prepared to proceed.  The case, it's

22 not a three-witness case.  It's not a four-witness

23 case.  The case is going to take time to develop.

24 There are a lot of facts we need to develop.  And as a
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 1 practical matter, when you have three large -- two

 2 large banks, with potentially 100 custodians of

 3 documents, especially electronic documents, they just

 4 cannot be located and turned over overnight.

 5 Just as a point of reference, in the

 6 ADVO case you had about 58 document custodians.  We

 7 had 30 people working 20 hours a day for six weeks to

 8 get those documents produced.

 9 In this case, especially given our

10 concessions, that sort of schedule is just not

11 warranted.  There is just no reason to turn the two

12 banks and to turn lives of scores of people upside

13 down in what is, in essence, a money case.

14 THE COURT:  Whose lives are going to

15 be -- I mean, one of the issues is you ought to have

16 most -- you ought to have your evidence for your

17 material adverse effect.  Right?  You don't get to go

18 hit and hope, do you?

19 MR. WOLINSKY:  No.  We have -- we know

20 internally what we think -- what we are looking for is

21 evidence from their side to bolster what we believe.  

22 To have a trial where Mr. Lord sits up

23 there and says, "Here are my projections, and here is

24 what I think, and you should accept them," and to have
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 1 us get up there and have somebody say, "Here are our

 2 projections, and you should accept them," it's not

 3 going to be a very meaningful trial.  They will try

 4 the case how they like.  We would like to have

 5 substantive evidence from their lobbyists, to see how

 6 -- what they are saying to you compared to what they

 7 said to Congress; from their investment bankers, who

 8 have been working on this for months, both before --

 9 THE COURT:  Are you suggesting that

10 lobbyists might say something different to two

11 different sources?

12 MR. WOLINSKY:  That could be.  That

13 could be.  I'm not saying which is going to be more

14 credible, but there are a lot of facts for us to

15 gather.  It's a lot of money at stake.  And nine

16 months is not an outrageous period of time to prepare

17 a case of this magnitude.

18 With respect to Mr. Lord's affidavit,

19 were it so that things that I say in court are taken

20 to the bank by the kinds of people who are going to

21 potentially put hundreds or billions of dollars into

22 this company -- anyone who is going to buy this

23 company, potentially, or put equity into this company,

24 or loan money to this company, is going to do
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 1 substantial due diligence.  They are not going to take

 2 on faith things that I say in this courtroom or things

 3 that we put into our pleadings.  So it's an

 4 interesting issue, but at the end of the day, it's

 5 really a red herring.

 6 Your Honor, unless you have anything

 7 else, I think that is all I needed to say.

 8 THE COURT:  Why -- what is it -- I

 9 take it you are looking for September?

10 MR. WOLINSKY:  Yes.  We have laid out

11 what we think is a reasonable timetable.  The three

12 months for documents is serious and real.  And I

13 brought Ms. Rose down to discuss that with you, if you

14 need to discuss the details on that.  Three months is

15 aggressive, but we are going to work to do that.  And

16 then assuming we have 30 depositions, we have allotted

17 a period for that and the experts.

18 THE COURT:  Why 30 depositions?

19 MR. WOLINSKY:  It's -- I can give you

20 a list of the people from the other side that we have

21 been interacting with.  You have -- they had three

22 investment banks, there were three members of the

23 special committee that negotiated the transaction,

24 four Davis Polk lawyers.  We have interacted -- there
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 1 was a due diligence meeting at the end of September to

 2 work on the required information.  There were a total

 3 of 100 people at that meeting.  There are just a lot

 4 of people in a transaction of this magnitude and

 5 complexity who have had their fingers in the pie.

 6 So you get into the financial

 7 projections, the marketing projections.  One of the

 8 major elements of their case as to why they haven't

 9 suffered an MAE is because they project that their

10 market share is going to increase over the next

11 several years.  We need to go to the marketing people,

12 understand, "Okay.  You made this projection.  What is

13 the basis for it?"

14 Treasury function:  One of the major

15 issues in the case is what is the cost of funds going

16 to be over the next period of time?  So we need to see

17 their financing -- their liquidity projections, and

18 how much money are they going to need to raise, and

19 how much do they expect it to cost.

20 I think in the pleadings you have seen

21 one of the issues.  The spreads -- it's a very simple

22 business -- not such a simple business.  They borrow

23 money and lend it to students.  There are really only

24 two moving pieces.  How much do you pay for the money
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 1 you borrow, and how much do you collect from the

 2 students?  They have now been squeezed at both ends.

 3 They have been squeezed because their subsidies have

 4 been cut and their cost of funds have gone up.  Those

 5 are the two moving pieces.  There are different people

 6 responsible for those two pieces.  That is the

 7 discovery that we are seeking.

 8 THE COURT:  Yeah.  I just -- what I'm

 9 concerned about a little bit is the scope of things

10 when you have a length of time and then you start

11 coming in and arguing about developments in May of

12 2008.

13 MR. WOLINSKY:  Our position is clear.

14 We think things up until February of 2008 are

15 relevant.  And so much for a January trial.

16 THE COURT:  So if there are

17 developments which would -- if I were to conclude that

18 -- if I were making the decision right now there was

19 no material adverse effect but then I get to the trial

20 in September and something happened in January, you

21 still get --

22 MR. WOLINSKY:  As a practical matter,

23 we are going to see their first quarter results, which

24 would include through February 15th.  We will see
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 1 those by April 15th.

 2 THE COURT:  Right.  This projection

 3 issue, they didn't warrant the projections, did they?

 4 MR. WOLINSKY:  No.  No.

 5 THE COURT:  You could have scrivened

 6 that representation and warranty pretty easily.

 7 MR. WOLINSKY:  That's not the issue.

 8 The issue is -- it's an interesting case.  It's not

 9 like -- well, it's an interesting case in this

10 respect:  The two things that caused the MAE, the

11 principal one is the legislative.  The legislation

12 kicks in as of October 1, 2007.  So the issue is going

13 to be:  What is going to be the impact of that

14 legislation over an extended period of time?

15 Some of the things that -- you really

16 won't start seeing some of that impact until this last

17 quarter of 2007, and then it will roll in as time goes

18 on.  So we think up until February 15th, those are

19 things that are relevant and that the Court should

20 see.

21 THE COURT:  Essentially, after that

22 point, I almost have to blind myself?

23 MR. WOLINSKY:  I think that's right.

24 THE COURT:  Is this one of these
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 1 reasonably likely to be --

 2 MR. WOLINSKY:  Yeah.  I think so.

 3 THE COURT:  The question is:  Was it

 4 reasonably likely to be an MAE as of --

 5 MR. WOLINSKY:  Right.

 6 THE COURT:  -- the day after

 7 Valentine's Day.  Okay.  Let me hear from Mr. Susman.

 8 MR. WOLINSKY:  Okay.

 9 MR. SUSMAN:  Your Honor, just a couple

10 points.  First, I think you are right that what they

11 need about -- discover about whether there has been an

12 MAE or not, they have had documents for a long time.

13 All these projection documents and all the due

14 diligence documents, they have had.

15 Your Honor was right that they didn't

16 make the claim publicly, hopefully, without having

17 done their homework.  Everybody keeps talking about a

18 trial in nine months.  Nine months from the time we

19 filed the case would be a July trial.

20 I mean, our position has been that --

21 THE COURT:  That would mean I may not

22 be able to count.

23 MR. SUSMAN:  Our position is that

24 there has been a repudiation by what they said about
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 1 the effect of the legislation.  Whatever happens next

 2 is totally immaterial.  Again, I mean, I think that

 3 insofar as -- I don't want to really respond too much

 4 to this notion of three months for documents.  We have

 5 had some discussions, but I mean, unless -- is there

 6 some -- I do not know if there is some rule here that

 7 you can't take a deposition until you get documents.

 8 Or are you allowed to take depositions whenever you

 9 want?

10 THE COURT:  You are not aware of that

11 secret rule?  I am not allowed to tell unless you are

12 aware of it.

13 MR. SUSMAN:  I'm unaware of such a

14 rule.

15 THE COURT:  I think that -- what we

16 tend to do in Delaware, I think largely being

17 practical folks, is to -- generally, when people are

18 in a big case, they do try to complete document

19 production as the first stage, before you put people

20 in the deposition room, simply because, one, you tend

21 to do a better deposition, but then you don't have to

22 depose people twice.

23 MR. SUSMAN:  I understand if any party

24 proceeded with a deposition before the documents were
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 1 produced, you would do so at your own --

 2 THE COURT:  Right.

 3 MR. SUSMAN:  -- your own risk, because

 4 if document -- if you knew that, that the documents

 5 weren't produced, and documents were later produced, I

 6 doubt whether the other side would tender the person

 7 without a big fight for a second deposition.  I

 8 understand that.  But that apart from the case, if a

 9 party wants to take a deposition and doesn't care

10 whether they have documents, there is no rule, a local

11 rule, that prevents that?

12 THE COURT:  I don't believe there is

13 any local rule, but the reality is that you tend to --

14 like anyplace, the scheduling order tends to be

15 heavily negotiated.  If you want to play -- if you

16 want to play that way, you know, you tend -- others

17 tend to play with you that way, and then it tends to

18 break down, and then it tends to say, "Okay.  Maybe it

19 makes sense for us to finish the production."

20 MR. SUSMAN:  I understand.

21 THE COURT:  That's why I'm trying to

22 get at the magic between September and something --

23 you want something in March, but -- what I'm saying, I

24 understand the need to get this done at some point,
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 1 but there is going to be a lot of documents.

 2 MR. SUSMAN:  I understand that.

 3 THE COURT:  Somehow, I think your

 4 deponent list will increase.

 5 MR. SUSMAN:  Well, it's certainly

 6 going to increase if they take 30.  I mean, you know,

 7 it's like we could sit here today and agree that we

 8 each would take three or each would take five or each

 9 would take ten.  I would certainly make that kind of

10 agreement.  But I don't think we will ever take 30,

11 even if they take 30, but it will be more than three.

12 You are absolutely right.

13 THE COURT:  Well, with electronic

14 discovery, when do you think you can actually answer

15 their requests for documents?

16 MR. SUSMAN:  I said by the end of the

17 month.  We are fully prepared to produce the documents

18 that they have requested from us by the end of the

19 month.  It's a limited period of time that we are

20 talking about.

21 THE COURT:  Who are these custodians

22 Mr. Wolinsky is talking about, your investment banks

23 and your attorneys?

24 MR. SUSMAN:  Of course.  I would think
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 1 the attorneys and investment banks would have

 2 everything.

 3 THE COURT:  Right.  But when are they

 4 going to respond?

 5 MR. SUSMAN:  Well, the attorneys, I

 6 think, are responding when we respond.  I can ask

 7 Mr. -- Jacob -- could I ask Mr. Buchdahl about the

 8 documents?

 9 THE COURT:  Sure.

10 MR. SUSMAN:  Go ahead.

11 MR. BUCHDAHL:  Your Honor, we are not

12 aware that any requests have been served upon Davis

13 Polk, who were Sallie Mae's corporate attorneys in

14 this case.  Subpoenas have been served on the

15 investment banks, and they are, as I understand it, in

16 contact with Mr. Wolinsky already about that.

17 However, all these -- all the responsive documents

18 from the banks would have been delivered to Sallie Mae

19 at some point during the due diligence or transaction

20 process, anyway.

21 We are going to produce everything

22 that Sallie Mae has by the end of the month.  It's not

23 that complicated, Your Honor, to take the IT server,

24 take everyone's e-mails from this period of time, hand

CHANCERY COURT REPORTERS



    23

 1 it over to our electronic document provider, and

 2 quickly review for privilege and get it over to the

 3 other side.  We have handled bigger cases like this in

 4 less time, because it's important.  

 5 And they talk about 90 custodians.

 6 Again, if it would allow us to get a quicker trial, we

 7 could give them a list of 20 custodians that we want

 8 all their e-mails from and say, "Just give us those,"

 9 because we would rather have this case decided than

10 give the defendants just -- hand them excuses for

11 dragging this out.

12 THE COURT:  The bankers -- when will

13 your bankers get their response done?

14 MR. BUCHDAHL:  Your Honor --

15 THE COURT:  My experience is that

16 investment banks, high on their priority list is not

17 the production of documents.  Unfortunately, you had

18 -- sometimes they will even tell you, "We have no duty

19 to produce documents.  Even though we took money from

20 the client, we don't have to do that."  Then you have

21 to go through the rigmarole and --

22 MR. BUCHDAHL:  I have not had the

23 opportunity to speak to UBS about what they would be

24 willing to commit to, but again, what we are talking
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 1 about here is financial modeling.  They are very clear

 2 about what they are looking for.  The UBS models,

 3 first of all, they were provided to the buyer group

 4 during the due diligence process, so they already have

 5 most of it.  But to the extent that UBS created a

 6 model, it's in Sallie Mae's possession.  We will

 7 produce it that way.  They will get those documents.

 8 THE COURT:  Okay.

 9 MR. BUCHDAHL:  Again, this was a very

10 transparent process.  This buyer group has had --

11 there was an open document storage facility that they

12 had access to until a couple of weeks ago.  Everything

13 Sallie Mae created in terms of financial projections

14 has long been made available to this buyer group, all

15 along.

16 THE COURT:  Right.  But you are also

17 going to have to produce documents about the current

18 financial performance of the company and its

19 performance until February 15th.

20 MR. BUCHDAHL:  Your Honor, we don't

21 believe that that -- all those documents are relevant.

22 This is not a substantive dispute for today, but just

23 to lay out our position, because Mr. Wolinsky laid out

24 his:  They repudiated this contract on October 2nd.
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 1 And as Mr. Wolinsky conceded in court that day, they

 2 made a claim that there was an incurable legislative

 3 MAC at that point.  Things that happened after that

 4 they had already repudiated.  They came to Sallie Mae

 5 and said, "We are not going to close at 60.  We will

 6 close at these other terms that we have now announced

 7 publicly, and there has been an incurable legislative

 8 MAC."

 9 As of October 2nd, Your Honor, when

10 they said all those things, they stopped the clock on

11 their MAC argument.

12 THE COURT:  They didn't stop the clock

13 on -- even if you are right about that, they may have

14 stopped the clock on theories, but how have they

15 stopped the clock on evidence?  You know, what if it

16 turns out that there is something -- there is a memo

17 from a top Sallie Mae executive with the December

18 financials, which are disastrous, which says, "The

19 difference between that original bill and the one that

20 I'm ultimately -- has just gutted us."  That would be

21 perfectly admissible evidence, wouldn't it?  It would

22 have been generated -- I'm not saying any such thing

23 exists.  It's a hypothetical.  But if it did, it would

24 be perfectly admissible evidence related to the prior
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 1 theory they advanced as of the date which you would

 2 say was their repudiation.

 3 MR. BUCHDAHL:  The effects of the

 4 legislation would be -- would be, certainly, relevant

 5 to consider, Your Honor, but there --

 6 THE COURT:  Right.  You are going to

 7 produce documents related to that, which will -- means

 8 there is going to be -- you are going to be generating

 9 information that is probably discoverable through the

10 drop-dead date of the contract.

11 MR. BUCHDAHL:  The reason I am not

12 sure that's correct, Your Honor, is because they had

13 repudiated the contract as of October 2nd.  Any other

14 things that developed --

15 THE COURT:  How can I set in place a

16 discovery plan on the notion that you have won?

17 MR. BUCHDAHL:  Your Honor, it's not at

18 all a claim that we won.  The claim is that they made

19 their decision to repudiate the agreement.

20 THE COURT:  I believe that

21 "repudiated" is kind of a freighted term.  Right?

22 MR. BUCHDAHL:  That is certainly our

23 claim, Your Honor.  We need to prove it.  But under

24 Delaware law, we believe we will prove --
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 1 THE COURT:  Yeah.  That's what I'm

 2 saying.  I think that comes -- I don't think I can set

 3 the discovery plan, much as you would like me to, on

 4 the notion that you win; therefore, we confine the

 5 discovery to that which would be relevant on the basis

 6 that you have already won.

 7 MR. BUCHDAHL:  We are certainly

 8 prepared to continue to produce documents going

 9 forward.  I don't think there will be a lot of --

10 THE COURT:  But then if that is the

11 case, and even assuming you could, say, hit March 1st

12 to complete that, then you would really be talking

13 about depositions in March and April.  Right?

14 MR. BUCHDAHL:  Your Honor, we don't

15 believe that depositions on the host of topics that

16 the defense has suggested are relevant need to wait

17 until all those things happen, because certainly, any

18 -- one of the things they mentioned is --

19 THE COURT:  Are you going to produce

20 your witnesses twice?

21 MR. BUCHDAHL:  No, Your Honor.  But

22 there are many witnesses -- one of their topics that

23 they have suggested they wanted to depose people on is

24 the negotiations of the MAC clause.  Nothing between
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 1 now and February 15th is going to alter that.  None of

 2 the four Davis Polk bankers that they seek to depose

 3 on those negotiations is going to produce additional

 4 documents --

 5 THE COURT:  Have more lawyers left

 6 Davis Polk to become bankers?

 7 MR. BUCHDAHL:  I'm sorry, Your Honor.

 8 If I said Davis Polk bankers, I guess corporate

 9 lawyers and bankers have always been a difficult

10 distinction for me.

11 THE COURT:  It's the dream of every

12 senior corporate lawyer.  Hitting certain thresholds

13 of the way well-designed law firm compensation plans

14 work, it's --

15 MR. BUCHDAHL:  Well, I don't know much

16 about that, Your Honor, but I do know --

17 THE COURT:  You can only dream.

18 MR. BUCHDAHL:  -- to the extent that

19 they want to depose the corporate lawyers at Davis

20 Polk who negotiated these transactions, that does not

21 need to wait until April of 2008.  The same can be

22 said for a number of these topics.  They don't require

23 delaying this case for that long for that reason.

24 Again, they came forward and said, "We
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 1 do not have to close this transaction.  There has been

 2 an incurable legislative MAC as of October 2nd."  So

 3 Your Honor already said that you would put the

 4 blinders on at a certain point going forward.  The

 5 question is on what date do you employ those blinders.

 6 For the same thing that you just said a document could

 7 exist in December, that said, "Wow, these bad things

 8 happened," such a document could be created next

 9 March.  We would all agree that was irrelevant.  It's

10 our position that that document is irrelevant as of

11 December, as well.  They made their decision they

12 wouldn't close, and the repudiation is complete as of

13 October 2nd, at the latest.

14 But we are going to take whatever

15 steps are necessary to move this forward.  They are --

16 they have been willing to agree to just about anything

17 they can agree to to allow them to push this off, but

18 now we are looking for some agreements that will help

19 move it along.

20 If Your Honor has no other questions,

21 I will --

22 THE COURT:  Mr. Wolinsky, any thoughts

23 on that?  The one thing I am thinking about is the

24 longer we push this back, it's also the question of
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 1 the appellate process, and when that resolves itself.

 2 And -- but --

 3 MR. WOLINSKY:  I understand.

 4 THE COURT:  It is -- there is a -- I

 5 mean, this is a sizable number in dispute, and -- but

 6 why can't some of the depositions go forward more

 7 quickly?

 8 MR. WOLINSKY:  I agree.  We are not --

 9 we think depositions don't have to wait for the

10 conclusion of the first quarter of 2008.  We are

11 prepared to start taking other depositions --

12 depositions on other subjects -- in our schedule,

13 proposed depositions starting February 1st.

14 THE COURT:  If it's really true, as

15 Mr. Susman and his friends say, that they can get you

16 the documents, and if UBS can get you the documents,

17 by the end of the year, wouldn't you have most of what

18 you need, subject to just essentially how the company

19 is doing during January and early February?

20 MR. WOLINSKY:  Sure.  Yeah.  If they

21 actually produce -- complete their production by the

22 end of the year, we are ready to go the beginning of

23 the next year.  You know, it's -- they will speak for

24 themselves as to whether they can complete it in a

CHANCERY COURT REPORTERS



    31

 1 month.  We could not.

 2 THE COURT:  Right.  You are saying

 3 because you have -- you say you have 90 --

 4 MR. WOLINSKY:  We have 100 custodians,

 5 and every time you check, somebody says, "How about

 6 this person?"  Everybody who ever got an e-mail, would

 7 be hundreds.  These are people who were actually

 8 involved on a substantive basis.  

 9 THE COURT:  Okay.

10 MR. WOLINSKY:  Just so I say it for

11 the record, on repudiation, there is a serious dispute

12 and issue of fact as to whether there was a

13 repudiation on October 2.  But I will just leave it at

14 that.

15 THE COURT:  I am assuming you are

16 saying there was not.

17 MR. WOLINSKY:  There was not.  Just

18 because you reference a provision in a contract that

19 gives you a right to walk, under Holly Oil, that is

20 not necessarily a repudiation.  But I just say that

21 for the record.

22 THE COURT:  Here is what I'm going to

23 do:  I am certainly not going to schedule a trial in

24 March.  And there is a month in the United States when
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 1 it is impossible to schedule trials, and that would be

 2 August.  I mean, it doesn't, as a practical matter,

 3 ever happen.  We love that month.  Maybe because of

 4 the school schedule, and maybe the humidity, the

 5 flies, or whatever it is, but it's never possible to

 6 do a trial in August.

 7 My preference would be to do something

 8 the last part of July, would be -- and -- but this is

 9 premised on the following:  I have seen -- the reality

10 is that BlackBerrys, e-mails and computer systems have

11 entirely changed the way that document production

12 works.  And if there is some amazing person in the

13 room who can review everything for privilege, of a

14 gazillion documents, I would be scared to death.

15 The reality is the normal order --

16 used to be you never produced a document in litigation

17 unless you actually read it.  Lawyers better get

18 comfortable.  That is going to totally reverse itself.

19 You are going to produce documents all the time

20 subject to a claim of clawback, because as we all

21 know, the problem with electronic discovery is not

22 that it's hard to find it.  It's that you can find

23 every iteration of everything, and it's entirely

24 impossible, for the most diligent of people, to really
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 1 do the kind of review you used to do in the past.

 2 It's just impossible.

 3 And deal lawyers and people are even

 4 worse, because when they -- you are having dinner with

 5 them, and supposedly this wonderful event, like the

 6 bar mitzvah of their kid, or communion, sitting there

 7 with the rabbi and the priest, and their thumb is

 8 going -- they are creating discoverable information

 9 all the time.  And when -- and then when it gets

10 forwarded, it goes everywhere else.  That's why I

11 think in the end you are going to have clawbacks and

12 then you are going to have a situation where people

13 are going to have to identify what they are going to

14 use out of their adversary's production, so that you

15 can go back and search your own materials.

16 But that is a long-winded way of

17 saying I'm a little bit dubious, frankly, about the

18 representations from Sallie Mae that they are going to

19 be able to get all their documents together.  And I'm

20 not saying that those claims aren't made in good

21 faith.  It's just that once you start getting into it,

22 it gets to be very difficult.

23 What I'm saying is if it really is

24 true, Mr. Susman, that you can get your act together
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 1 and you can work with Mr. Wolinsky -- and that

 2 includes getting UBS on board.  What I mean by that is

 3 I think in these kind of cases, to get production

 4 complete, you really have to have your outside

 5 advisors in the game on the same page.

 6 If you can really deliver those

 7 materials -- I'm not holding you to -- I forget what

 8 you said.  A month.  I'm not holding you to the week.

 9 If you can get your document production substantially

10 completed, really, by the end of the calendar year,

11 except for that category of information that really --

12 that the defendants are going to seek relating to the

13 performance of Sallie Mae in January and early

14 February, then we will go with the July date.  If not

15 -- and I want people to be realistic about this.  If

16 not, we are going to go to with the date right after

17 Labor Day, although September, for -- often, for

18 folks' religious reasons, ends up starting to get

19 difficult.  I think if we did it right after

20 September, we could probably do it.  I'm not going to

21 set the date between the two.

22 I have great respect for the lawyers

23 on both sides.  I think that with those parameters,

24 you ought to be able to agree.  And really, my
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 1 preference for the earlier date is just in keeping

 2 with my general preference for moving things along.  I

 3 would also just like -- I think if we did the trial in

 4 July, I could endeavor to give you all a decision and

 5 really get the appellate process well underway within

 6 the calendar year 2008, which would give the Delaware

 7 Supreme Court a chance to rule, really, in early '09,

 8 and complete the whole kit and caboodle, which I think

 9 would be ideal.

10 I think if we are in September, that

11 is probably not realistic.  If you need, on either

12 side, my help with some of the third parties, let me

13 know.  I mean, sometimes judicial involvement has been

14 known to be useful with investment bankers' lawyers.

15 And I don't know what commissions need to be drafted,

16 or things like that, but -- and in saying this, I'm

17 also telling you all I -- having thought about the

18 original argument, I'm not inclined to believe

19 preliminary motion practice of a partially dispositive

20 kind is a terribly efficient thing, given what I

21 understand each party basically saying, which is, "If

22 we can bring our motion, even if we lose it, the case

23 doesn't go away."  Both sides are in that position.

24 So it's sort of not really dispositive, because no one
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 1 is giving up anything that would obviate the need for

 2 a trial.

 3 MR. SUSMAN:  Your Honor, if I might

 4 just say, I do think if we could get the current

 5 motion briefed and argued -- just briefing and

 6 arguing -- no one is guaranteeing that the case will

 7 go away, but I mean, I think a decision from the Court

 8 on that issue, which we both agree is very critical in

 9 this case, may make it go away.  I mean, these are

10 reasonable business people, and people know I probably

11 will not sit here -- I'm not going to sit here and say

12 if you go with his interpretation, we automatically

13 lose.  He won't sit here and say if you go with my

14 interpretation, they automatically lose.  But I think

15 the practical effect of the parties may be to cause

16 this matter to be resolved.  So in -- since both of us

17 have indicated -- have expressed to the Court that we

18 think that would be a good idea --

19 THE COURT:  I think -- in some ways

20 you need to make your choice about that.  I'm a person

21 -- I'm a pretty candid person.  When a trial schedule

22 is set -- if we set a trial schedule for July, I

23 predict that no matter how distinguished you and

24 Mr. Wolinsky are, and how gracious you are towards
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 1 each other, there will be disputes about discovery.

 2 Because we will have set a July trial date, I will be

 3 in a position where I have to hear those things

 4 without a lot of time.  I have those things on my

 5 docket, like every other member of the Court, called

 6 "the other cases," to which we owe attention.  You are

 7 then going to file this modest motion -- right? --

 8 about the interpretation of this contract, where, as

 9 we went through before, you think it's perfectly clear

10 your way, Mr. Wolinsky thinks it's perfectly clear his

11 way.  I have got to think about that.

12 So, I mean, I have no problem, you

13 want to take your bite at that.  But if we are really

14 going to bring that kind of stuff on, I will rethink

15 things like the trial date.  I do that all the time.

16 "Your Honor, I would like a May trial date, but what I

17 would like you to do is consider a motion for summary

18 judgment in March," which says to me, "How many days

19 do I have to decide that?"  That means -- there are 12

20 of you?  There is one of me, and two -- and two law

21 clerks.  There is three.  So when we are doing that,

22 we are not doing something else.

23 I'm being blunt.  Judicial resources

24 are not unlimited.  You have to kind of make your
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 1 choice a little bit.  What I hear from both sides --

 2 neither one of you has said to me if you win your

 3 motion or the other side wins their motion, that the

 4 case goes away.

 5 MR. SUSMAN:  That's correct.  Okay.  I

 6 --

 7 THE COURT:  I mean, think about it.

 8 I'm not saying you don't present it.  But realize --

 9 I'm saying if I actually have to seriously entertain

10 that motion, I may well say to you all, "I'm going to

11 entertain the motion, hear argument, and I'm moving

12 back the trial."  Otherwise, what happens is you have

13 a lot of waste and inefficiency, including the idea,

14 for example, which was just proffered by your side,

15 that Mr. Wolinsky go ahead and take depositions of the

16 Davis Polk lawyers on the parol evidence issues.

17 The ordinary course of things would be

18 to say -- you would say, "I have got a really clean

19 winner.  This is a legal issue, purely legal issue,

20 that will clarify an important part of the case and

21 will substantially narrow the issues for discovery and

22 for ultimate trial.  So let's not engage in all that

23 waste.  Let's just focus on that."  Right?

24 That is the normal order of things.
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 1 That is not what you are telling me now.  You are

 2 saying, "Go forward.  Let Mr. Wolinsky take his parol

 3 evidence stuff right now.  Let's do -- go hell bent

 4 for leather for the trial while we do this motion."

 5 MR. SUSMAN:  I thought his position

 6 was, and our position, both sides, is that no parol

 7 evidence is necessary.  Now, your position -- then you

 8 of course can say, "I have heard you both.  I disagree

 9 with you.  It's not plain to me at all, either your

10 position or their position.  So I need some discovery

11 on it."

12 THE COURT:  Right.  But if the

13 discovery -- if I were -- what if I decided, after the

14 motion, that in fact no one was perfectly clear and

15 that each side has a plausible interpretation of a

16 complex document?  Then the discovery of the parol

17 evidence would have to go forth.

18 MR. SUSMAN:  But just -- if you just

19 hear me, Your Honor, a second?  Suppose we filed our

20 thing.  It's a very short brief.  I'm sure their brief

21 is not going to be very long.  So they file a brief in

22 30 days.

23 THE COURT:  Have you read their

24 briefs?

CHANCERY COURT REPORTERS



    40

 1 MR. SUSMAN:  Huh?

 2 THE COURT:  Put aside Mr. Wolinsky.

 3 Just Mr. Silverstein, you are not looking at -- it's

 4 not going to be three pages.

 5 MR. SUSMAN:  Okay.  It's not going to

 6 be three pages, but it's -- it's a brief on whatever

 7 law there is, and we filed a brief --

 8 THE COURT:  All the law that ever was.

 9 MR. SUSMAN:  Suppose you -- suppose

10 you read their brief, read our brief, called us in and

11 had an argument where you listened to 15 minutes a

12 side, or even if you entertain an argument.  I'm just

13 suggesting.  And suppose during it you said -- and my

14 limited experience before you, Your Honor, is that you

15 are pretty transparent about what you are thinking.

16 THE COURT:  I'm almost -- by February,

17 I will have no skin color at all.  I'm entirely

18 transparent, like Casper the Friendly Judge.

19 MR. SUSMAN:  But Your Honor, if you

20 said during the hearing -- you would probably, at the

21 end of the hearing, be in a position either to rule or

22 say, "Listen, I can't rule."  Then we have plenty of

23 time to engage in the discovery that may be totally

24 unnecessary.  That is all this discovery about
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 1 negotiation, who said what, what caused them.  We

 2 could eliminate that as a subject if you agree with

 3 what -- us that there is no need for extrinsic

 4 evidence.  If you disagree, then we need to take those

 5 depositions.  With a July trial setting at the end of

 6 July, we have plenty of time to do that, as long as

 7 you resolve that issue, say, by the end of February.

 8 It's not like -- I'm just suggesting, maybe, or at

 9 some point in time.

10 But that is a whole big chapter of

11 discovery that neither of us need to involve ourselves

12 with, and there may be other things, in narrowing the

13 discovery, and what the experts are focusing on, if

14 you rule as a matter of law:  "A, we agree with one of

15 you.  It's clear.  No extrinsic evidence is needed.

16 And B, here is a position I think is right,"

17 Mr. Wolinsky or mine.

18 Having made that ruling, I mean, it

19 seems to me that then becomes, for good lawyers, at

20 least, a -- and I think we will work together -- a

21 blueprint of where we go from here.  We could both

22 kind of agree no one is going to take any depositions

23 on those subjects until we hear from Your Honor,

24 because you are going to tell us.  But if you don't
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 1 tell us until we get to trial in late July or

 2 September, whenever it is, how you are going to go on

 3 that, then we obviously both have to -- every meeting

 4 where that clause was discussed, we are going to be

 5 deposing people, we are going to be asking questions,

 6 which all that may be totally unnecessary.  That is

 7 all I'm saying.

 8 You are going to have to make that

 9 decision sooner or later, and I just would urge the

10 Court to consider some schedule that allows you to

11 look at -- first look at the contract in view of the

12 parties' arguments and decide, A, one side or the

13 other is right:  "I don't need extrinsic evidence to

14 interpret this provision."  And then the next issue

15 is:  Well, who is right on the interpretation, us or

16 them?

17 And I just think not only might that

18 decision make the entire case go away, but it will

19 certainly, if doesn't --

20 THE COURT:  Look, I will be really

21 direct with you.  Make your pick.  If you want to set

22 a schedule for a summary judgment motion right now, we

23 will set -- we will have a hearing, and I will decide

24 it.  I will give it my full attention.  And what I
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 1 would ordinarily do in that course of events, frankly,

 2 would be to focus on your motion, substantially limit

 3 discovery -- because the whole point of the motion

 4 would be, as you said -- if this is the key -- this is

 5 the key, then you take your risk, because if you are

 6 wrong, then the schedule is going to have to adapt to

 7 deal with it.  But you are trying to have it both

 8 ways.

 9 MR. SUSMAN:  I'm not.

10 THE COURT:  Well, you are.  I will

11 tell you, I'm a pretty active case manager.  Most of

12 my colleagues are.  We can't have a situation -- the

13 fact that this is 900 million, it doesn't mean

14 anything more in percentage terms than many smaller-

15 dollar cases mean to smaller businesses or

16 individuals.  You can't come in and say, "I want a

17 trial..." -- every case would come in:  "I owe 100 --

18 I have a damages claim against me for $125,000.  I

19 would like a trial date in five months, because it's

20 so urgent, and then I would like to bring in my motion

21 for partial summary judgment, which I admit if I lose

22 doesn't resolve the case, and if I win, the other side

23 says it doesn't resolve the case, but I would like

24 both.  So, Judge, you make decisions.  Just keep
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 1 making all these decisions really urgently in my

 2 special case."

 3 The problem with that is if you do

 4 that in every case, and you treat people equitably,

 5 then the Court -- one, you get out of the Court

 6 gobbledegook, because no one can actually think

 7 through the issues, or that is the only case you

 8 handle, and how you pick the ones.  I'm not going to

 9 do that.

10 MR. SUSMAN:  No.  I understand that,

11 Your Honor.  I mean, obviously, I understand what you

12 are saying.  I need to consult with my client.  I just

13 -- I agree.

14 THE COURT:  I'm saying think about it.

15 It is a resource issue.  I'm not -- I look at these

16 things as a package.  When I set a trial date and it's

17 early, I know all the other disputes that are going to

18 come my way in order to get it there.  When we did

19 IBP/Tyson, as I recall, there were -- I forget how

20 many discovery disputes were there.  It seemed like

21 there was a daily -- like a daily call every morning,

22 or something, for awhile, where it was a fight about

23 this deposition or this production, or that kind of

24 thing, which is what I would anticipate we would get
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 1 to in this case.  It won't be because people aren't

 2 trying to work hard -- work together.  It's just

 3 because there is so much to do.

 4 MR. SUSMAN:  Well, I hope we don't

 5 have the discovery disputes here, Your Honor.  I have

 6 been in a lot of cases where we don't have -- I never

 7 get into discovery disputes.  But my point is -- so we

 8 can discuss with my client -- I need, obviously, to

 9 consult with our client on this issue, the choice you

10 were giving.

11 THE COURT:  Yes.  The reality is I

12 can't imagine how Mr. Wolinsky, and other parties,

13 don't commence discovery about parol evidence if we

14 are going to get to this kind of trial date.  If what

15 you are seeking is to have this answered first, we

16 will still go faster than most courts, but we can

17 focus on this motion and then think about sometime

18 later in the year of 2008 when we would have a trial.

19 MR. SUSMAN:  Could you give me -- I

20 now know that if we don't bring the motion and we

21 finish our discovery, us and our investment bankers,

22 our production by the end of the year, you are talking

23 about the last week of July.

24 THE COURT:  I'm talking about
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 1 mid-July, yes.

 2 MR. SUSMAN:  Could you give -- in the

 3 first place, could you give us the date, for purposes

 4 of other courts?  I would like to --

 5 THE COURT:  I believe I -- July 14th,

 6 I thought I was saying.

 7 MR. SUSMAN:  You didn't say.  You

 8 said --

 9 THE COURT:  I mean, right.

10 MR. SUSMAN:  July 14th is fine.  That

11 would be the date.

12 THE COURT:  We would have a half day

13 trial.

14 MR. SUSMAN:  Okay.  The other

15 alternative -- the other alternative, Your Honor, of

16 bringing -- just on the motion, getting it decided,

17 realizing you are not going to give us a trial on the

18 15th, and we don't know when you will give it to us,

19 what would the timetable be on something like that,

20 for example?

21 THE COURT:  I usually meet the

22 deadline.  I have 90 days to decide the motion.  I

23 haven't read the motion papers.  I mean, I could -- if

24 you guys want to stipulate on both sides that there is
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 1 a non -- I can give a nonappealable ruling on this

 2 issue, then it would be very simple for me.  You guys

 3 can have whatever briefing schedule you want.  I have

 4 nonappealable.  Everybody waives any appeal.

 5 Otherwise, I think it doesn't really do you any good

 6 for me to give you when I'm going to decide something.

 7 MR. SUSMAN:  No.  I just -- I didn't

 8 mean when you would decide.  I mean when the hearing

 9 would be.  When would -- if -- what would the normal

10 schedule be if we were teeing -- the motion has been

11 filed.  They would have to respond.  When would you

12 normally hold a hearing on the motion that has already

13 been filed?  Would you hold an oral argument?

14 THE COURT:  Yeah.  When it's fully

15 briefed.  It will not be hard to get an argument with

16 me on this motion.  You and Mr. Wolinsky agree -- if

17 your side agrees this is important and this is what we

18 want to do, and we want to get this decided before we

19 take a lot of discovery or further expense, but you

20 would like the Court to actually consider this early,

21 I'm open to that.  What I'm saying is -- what I can't

22 be -- it's not my job, in my view, to sacrifice every

23 other case at the instance of one particular case.

24 This is a money damage case.  And these things do have

CHANCERY COURT REPORTERS



    48

 1 an -- they are interactive.

 2 All of you who are sophisticated

 3 litigators know that.  There are a lot of other

 4 decisions and things along the way that are driven by

 5 a trial date.  I don't want to be compressed.  I want

 6 to give your claims the attention they deserve.  But

 7 when I see that kind of schedule, I can already feel

 8 that I'm going to be put under pressure to make

 9 decisions in a way that might not give you -- not give

10 me the time I think I need to make a rational decision

11 for you all.

12 MR. SUSMAN:  I understand, Your Honor.

13 Shall we leave it --

14 THE COURT:  I think you should talk to

15 Mr. Wolinsky, and you make the tactical choice.  You

16 have got, now, essentially --

17 MR. SUSMAN:  I do.

18 THE COURT:  -- two trial dates.  I am

19 happy to -- your brief has been on file for awhile.  I

20 know they have been thinking about the arguments.

21 There is no reason we couldn't, if you all cooperate,

22 have an argument, certainly, before the end of the

23 year.  And I like to think all of us on this Court are

24 pretty darn conscientious about getting people
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 1 decisions.  

 2 I could see you guys having a decision

 3 in the early part of the year next year, if you went

 4 that way.

 5 MR. SUSMAN:  I think that is all I

 6 need from our standpoint.  You have given us enough

 7 information now.  I can sit down with Mr. Wolinsky,

 8 and we can work out a schedule.  We will first talk

 9 about that possibility of just the legal issue, teeing

10 it up; and if not that, if after consulting with our

11 client the client prefers to have a full trial on the

12 merits in mid-July, then we can work out with him a

13 schedule, based upon that date, of when expert reports

14 are due.  We don't have to trouble the Court with

15 that.

16 THE COURT:  That is the other thing

17 that I'm also aware of.  I have been sitting here.

18 Expert discovery has its own issues, and usually

19 follows the other depositions.  You have to make sure

20 you structure that right, or the experts don't get

21 what they need to have the reports complete, and then

22 you have to depose them, and all that good stuff.

23 MR. SUSMAN:  Thank you, Your Honor.

24 THE COURT:  Mr. Wolinsky, any
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 1 thoughts?

 2 MR. WOLINSKY:  No, Your Honor.  I

 3 guess our take-away from the last conference -- I

 4 wasn't under the impression that you had prejudged the

 5 motion for judgment on the pleadings, but our sense

 6 was that having spent some time looking at the

 7 language, you were doubtful as to whether that was

 8 going to be a fruitful course.

 9 THE COURT:  What I'm saying is -- I

10 still am doubtful.  I think -- I suppose there is a

11 way -- and you will argue one way, which will be that

12 it's very clean and it's clear, it's one iota more of

13 impact, and you just measure the overall, and they

14 would say it's not.  I am not convinced of it.  And I

15 also give credit.  There are very good lawyers on both

16 sides of the room.  When both people are saying it's

17 perfectly clear but they have diametrically opposite

18 interpretations, it's been my experience that

19 sometimes it's actually not perfectly clear.  And it's

20 because you can actually make a rational argument on

21 both sides that you can write Rule-11-compliant 

22 briefs, and that is exactly what opens the door to

23 parol evidence.

24 I don't care about that, in the sense
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 1 that it doesn't seem to me to create any waste if we

 2 are not, you know -- if we are not steaming forward

 3 with unnecessary depositions of the lawyers, and we

 4 are not -- and I'm not setting myself up, frankly, not

 5 to consider your arguments in a rational time frame.

 6 That is what I'm saying.  I could see if --

 7 I could rule on this, I suppose, and

 8 it could substantially clarify the discovery plan.

 9 Given what is at stake, obviously, there is always

10 going to be the risk that if I ruled one way or the

11 other on the plain language of the contract, that you

12 could go up on appeal, you know, and have a reverse-

13 and-remand to consider the parol evidence, but that is

14 just part of life.

15 So, no.  As a case management matter,

16 what I'm really saying is I don't want to do both.  I

17 don't want to have both -- go guns and butter for the

18 early trial plus a nondispositive motion.  If we want

19 to do the one before the other and you are amenable to

20 that with Mr. Susman, I have no problem with that.

21 MR. WOLINSKY:  That's fine, Your

22 Honor.

23 THE COURT:  Then I would be thinking

24 about a trial, honestly, which would be more towards
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 1 post-parade time next year.  That would be the

 2 Thanksgiving Day parade, or as many people call it,

 3 the Macy's Day parade.  Macy's Day.  Right?  

 4 Does that make any sense?

 5 MR. WOLINSKY:  Yes, it does.  We know

 6 where you are.  Thank you.

 7 THE COURT:  I will wait to hear from

 8 you.  Why don't you do this:  Why don't you contact

 9 chambers by phone and let me know what you come up

10 with, and we will do it from there.

11 (Recess at 4:03 p.m.)

12 - - - 
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