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Plaintiffs BT Triple Crown Merger Co., Inc., B Triple Crown Finco, LLC, and T Triple 

Crown Finco, LLC (collectively, the “Plaintiffs”) respectfully submit this memorandum of law in 

opposition to defendants’ (the “Banks”) motion for summary judgment. 

PRELIMINARY STATEMENT 

In May 2007, when it seemed to them economically advantageous to do so, the Banks 

signed a binding commitment to lend the Plaintiffs $22 billion to fund the acquisition of Clear 

Channel Communications.  Shortly thereafter, major market dislocations in the wake of the sub-

prime crisis convinced the Banks that the deal would not advantage them at all, but would 

instead require substantial, immediate write-downs.  The Banks, in their own words, came to the 

private equity firms sponsoring the Clear Channel acquisition (the “Sponsors”) with “hat in 

hand,” seeking some $600 million in concessions.  When that effort failed, they decided, again in 

their own words, to go to “war” and kill the deal. 

While maintaining a façade of working to finalize the loan documentation, the Banks 

insisted on adding provisions that were at odds with the binding terms of their Commitment 

Letter, contrary to their representations to the Sponsors, inconsistent with even the Banks’ 

internal analyses of their obligations, and so antithetical to the basic economics of the parties’ 

agreement that a closing of the loan – and therefore a closing of the Clear Channel acquisition – 

became impossible.  The Banks did not seek in good faith to complete the final documentation, 

but instead sought to rewrite the fundamental terms that had been set in the Commitment Letter 

and that could not, as the Letter expressly provides, be altered or supplemented. 

The Banks refused to close the loan on March 27, 2008, the date set by the Plaintiffs 

pursuant to the Commitment Letter.  To protect their ability to acquire Clear Channel before the 

possible termination of the merger agreement on June 12, 2008, the Plaintiffs brought this case 
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seeking an award of specific performance requiring the Banks to close the loan on the terms to 

which they agreed.  In response, the Banks have filed a motion for summary judgment based on 

factual assertions that the Plaintiffs will prove at trial are simply wrong.  For present purposes, 

what is essential is that the factual claims on which the motion is premised are contradicted by 

ample, competent evidence.  Accordingly, there are no grounds for summary judgment  

Most fundamentally, the Banks contend that they never breached the contract because 

their “negotiating positions have always been consistent with the Commitment Letter” (Bank Br. 

at 13, 14), and because they were always prepared to negotiate further.  The evidence shows, 

however, that the Banks’ key positions were irreconcilable with the Commitment Letter; they 

insisted, at all times, on rewriting the settled business terms in a manner barred by the contract 

and fatal to the deal.  The Banks admit to taking “tough negotiating positions” (id. at 14), but 

claim they never refused to close if their positions were rejected.  The evidence the Plaintiffs will 

introduce shows that the “negotiations” were in fact a sham and that the Banks insisted on terms 

the Commitment Letter barred – terms they knew would sabotage the transaction.  This is a 

dispute of fact, and it cannot be resolved on motion. 

Similarly, the Banks argue that, even if they did breach the Commitment Letter, Plaintiffs 

are not entitled to specific performance because they can simply borrow the money elsewhere 

and seek damages for any increased costs they might incur.  But, as demonstrated in the 

accompanying affidavit of Dr. Christopher Culp, and through other evidence, the credit markets 

are in disarray, and lending commitments of this size can no longer be obtained.  It is 

commercially impossible for Plaintiffs to borrow the necessary $22 billion from another group of 

banks.  Because Plaintiffs cannot obtain replacement funding elsewhere, the Banks’ failure to 

perform means that Plaintiffs will irredeemably lose the opportunity to acquire Clear Channel – a 
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company that the Banks themselves have described as “a collection of unique and non-replicable 

assets.”  In these circumstances, a decree of specific performance is warranted.  Indeed, on this 

issue, there is not even a contested question of fact.  The Banks offer no evidence to suggest 

either that alternative financing is available for this deal or that Clear Channel is not unique. 

The Banks also say specific performance is out of the question because the parties have 

not agreed on the final loan documentation.  According to the evidence, however, the stumbling 

block is the Banks’ insistence on a few provisions that are contrary to the terms of the 

Commitment Letter and that the Banks know are deal killers.  If the Banks are simply required to 

adhere to the terms of the Commitment Letter – which they acknowledge to be a binding contract 

– the rest is straightforward.  The loan documentation follows from the terms of the Commitment 

Letter, with execution details taken from the documentation used in other deals undertaken by 

these same parties, just as the Commitment Letter expressly requires.  In scores of prior deals, 

the Sponsors have never once failed to complete a loan transaction because of a dispute over 

final documentation after the parties had contracted in a Commitment Letter.  But this time – 

with the Banks scrambling to find an excuse not to perform – the loan documentation process 

became a sham negotiation in which the Banks demanded commercially unreasonable 

concessions that they knew Plaintiffs could not make. 

 In short, the Banks’ motion relies on a self-serving version of the facts in which they 

were striving in good faith to get the deal done when their efforts were cut short by the filing of 

this lawsuit.  The evidence at trial will tell an entirely different story.  It will show that the Banks 

believed they would lose close to $3 billion if they honored their contract, and so decided to 

preserve the form of working toward a closing while substantively destroying the deal with their 

insistence on terms to which they knew they had no right and which they knew made the Clear 
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Channel acquisition impossible.  In any event, the facts on which this motion depends are 

vigorously disputed, and the motion should, therefore, be denied. 

STATEMENT OF FACTS 

The facts relevant to this motion are set forth in detail in the Verified Complaint, the 

affidavits of Steven Barnes and Charles Brizius, Shepherd G. Pryor IV, and Dr. Christopher 

Culp, and in the exhibits to the affirmation of Emily A. Stubbs.1  They are briefly summarized 

below. 

In the fall of 2006, the Banks competed to finance Plaintiffs’ bid to acquire Clear 

Channel, the largest radio and outdoor advertising company in the United States.  Joint Aff. ¶¶ 6-

7; Compl. ¶ 2.  In the words of defendant Citibank’s internal analysis, this was a “must own” 

deal with “marquee” status.  Ex. 1 at 681.  To win more than $368 million in financing fees, the 

Banks agreed to terms favorable to Plaintiffs.  Among other things, the Commitment Letter does 

not contain a “market material adverse change” (or “market MAC”) clause, a provision often 

included in agreements when lenders want to preserve the option not to fund a deal if market 

conditions change.  Joint Aff. ¶ 9; Compl. ¶¶ 35-36, 44, 47.  Nor did the Banks condition their 

performance on their ability to “syndicate” (that is, resell) the debt to other parties.  Joint Aff. 

¶ 10; Compl. ¶¶ 36, 47.  Accordingly, as a Citibank witness conceded, the Banks accepted the 

risk that market conditions might change and that the loans they were making might ultimately 

be less profitable than expected or might even generate a loss.  See Ex. 2 at 18:5-10 (“Q: And 

                                                 
1 The Affidavit of Steven Barnes and Charles Brizius, dated April 18, 2008, is referred to 

as the “Joint Aff.”  The Affidavit of Shepherd G. Pryor IV, dated April 17, 2008, is referred to as 
the “Pryor Aff.”  The Affidavit of Dr. Christopher Culp, dated April 17, 2008, is referred to as 
the “Culp Aff.”  References to “Ex. __” are to the exhibits to the Affirmation of Emily A. 
Stubbs, dated April 18, 2008.  References to “Compl.” are to the Verified Complaint (against 
Citigroup Global Markets Inc. et al.), dated March 26, 2008. 
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was one of the risks that Citigroup was taking is market conditions might change between the 

time the commitment was made and at the time it would have to be carried through in funding?   

A.  Yes.”).  

The Commitment Letter memorializing these terms, as amended in May 2007, is 

extremely detailed.  In 71 single-spaced pages, it sets forth all the material terms of the 

contemplated loan facilities and binds all parties to consummate the transaction.  Joint Aff. ¶ 12; 

Pryor Aff. ¶ 7-10; Ex. 3; Compl. ¶¶ 2-3, 35-45.  The Commitment Letter provides for the 

execution of loan documentation and makes clear that the documentation must reflect the terms 

of the Commitment Letter, with any additional execution details to be not less favorable than 

those included in loan documentation used in other, similar transactions undertaken by the 

Sponsors – what the Commitment Letter calls “Sponsors Precedent.”  Ex. 3 at B-15; Joint Aff. ¶ 

14; Compl. ¶¶ 3, 7, 40-41. 

Based on this binding commitment, CC Media was induced to enter into a merger 

agreement that exposed it to a $500 million break-up fee payable to Clear Channel if the merger 

with Clear Channel did not close because of a failure of financing.  Joint Aff. ¶ 15; Compl. ¶¶ 34, 

36, 89, 94.  Shortly after the Commitment Letter was signed, the credit markets suffered severe 

dislocations in the wake of the sub-prime mortgage crisis, resulting in the current well-publicized 

“credit crunch.”  Culp Aff. ¶ 2.  As a result of that credit crunch, the Banks realized that they 

would not be able to syndicate much, if any, of this debt to other entities, so they would have to 

reflect the loans on their own books and take an enormous “mark-to-market” loss to reflect the 

greatly reduced value of the debt in a declining market.  By summer 2007, the Banks’ internal 

documents reveal that they were secretly plotting to renege on their commitment to fund this 
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deal.  In the words of one internal email from August 2007, the Banks “need[ed] to start focusing 

on a plan of action for restructuring the financing.”  Ex. 4 at 27907.  

In September 2007, as Citigroup prepared to provide financing to a Sponsor affiliate for a 

wholly different transaction, Citigroup’s representatives told a Sponsor executive that, without 

concessions on the Clear Channel deal, Citigroup would not fund the other deal.  As Citigroup’s 

own witness conceded in deposition, its executives threatened that “if we provide capital here 

we’re going to expect some significant concessions on Clear Channel.”  Ex. 2 at 271:18-20.   The 

Sponsor executive rebuffed this improper demand, and Citigroup ultimately signed a 

commitment letter in connection with the other transaction.  Id. at 271:4-272:8. 

When that strong-arm tactic failed, the Banks, notwithstanding that they had assumed the 

risk of market change in the Commitment Letter, approached Plaintiffs asking to be relieved of 

their commitment and seeking to renegotiate the loan terms.  At a December 2007 meeting in 

Boston, the Banks came “hat in hand,” acknowledging that they were trying to change the 

already-agreed upon terms even though they had no right to do so.  Joint Aff. ¶¶ 18-19; Ex. 2 at 

85:7-86:2; Compl. ¶¶ 4-5, 51.  

The Banks’ internal documents show that these attempts to extract concessions were part 

of a concerted strategy to renege on signed contracts that had become unfavorable in light of 

changed market conditions.  In an email sent the same day as this “hat in hand” meeting, one 

Deutsche Bank executive joked to a Citi banker that they “should just slap a [redacted by the 

Banks] logo on the front of the materials for today’s Clear Channel meeting and send them up to 

Providence” (Ex. 5 at 15426) – a reference to the Banks’ attempt to escape a similar commitment 
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to fund an even larger buyout of BCE, Inc. by Providence Equity Partners and other firms, which 

was to be financed by Citibank and Deutsche Bank, among others.2 

Plaintiffs rejected the Banks’ invitation to change the terms of the Commitment Letter 

and thereby shift the market risk from the Banks to Plaintiffs.  The Banks sent Plaintiffs a revised 

presentation in January 2008, this time explaining that they stood to lose $2.65 billion if they 

financed this deal.  Joint Aff. ¶ 20; Compl. ¶¶ 5, 51. 

Unsuccessful in their efforts to change the deal, the Banks seized on a new strategy.  

Though the Banks recognized internally that there “wasn’t much we can do within the deal we 

signed” (Ex. 7 at 7117 (emphasis added)) – one banker’s response to another’s question, “Is 

there something more severe we could be doing” (id. at 7118) – they nevertheless drafted a 

“draconian” new deal, inconsistent with the Commitment Letter, and injected that new “deal” 

into the loan documents that were supposed to be no more than the embodiment of the 

Commitment Letter and routine execution details.  Ex. 8.    

This draft loan documentation was fundamentally at odds with the Commitment Letter 

and rendered the deal commercially impossible for Plaintiffs.  Joint Aff. ¶¶ 22-23; Ex. 9; Compl. 

¶¶ 4(d), 7-10, 52-79.  Most significantly, though the Banks and Plaintiffs had agreed that some of 

the loan proceeds, as well as some of Clear Channel’s cash, would be used to repay existing 

Company debt – a fact reflected in the Banks’ internal documents as well as in their 

representations to Plaintiffs and to third parties (Ex. 10 at 2623-24) – the Banks insisted in their 

proposed documentation that no such funds could be used for the repayment of debt.  Joint Aff. 

¶¶ 24-26; Ex. 9 at § 7.12(b); Compl. ¶¶ 8-10, 55-65.  As the Banks knew, Plaintiffs could not 

                                                 
2 Sarah Childress, et al., Buyout of BCE for $32.6 Billion Marks Private-Equity Record, 

WALL ST. J. at A2 (July 2, 2007).  Ex. 6. 
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agree to this onerous restriction:  Clear Channel, already highly leveraged, might face a liquidity 

crisis unless it could borrow nearly $2 billion more.  Joint Aff. ¶ 26; Compl. ¶ 56.  Notably, the 

Banks first decided to insist on these terms in January 2008 (Ex. 2 at 62:9-17), after the Plaintiffs 

rejected the Banks’ attempts to renegotiate the deal.   

Similarly, it had already been clear both under the terms of the Commitment Letter and 

under the Banks’ own models that Clear Channel could extend a $2.5 billion inter-company note 

that matured in 2010.  Joint Aff. ¶¶ 36-40; Ex. 10 at 2624-25; Compl. ¶¶ 4(d), 71-73.  But the 

Banks’ proposed documentation required Clear Channel to extinguish that note in 2010, meaning 

that Clear Channel would need to borrow yet more money in the short term, exacerbating the 

threat of a liquidity crisis.   Joint Aff. ¶ 37; Ex. 9 at § 7.03(r) & 7.12(c); Compl. ¶¶ 71-73.   

In the weeks that followed, the Banks engaged in sham bargaining.  While going through 

the motions of marking up draft documents, and pretending that they were trying to get the deal 

done, the Banks never retreated from their unequivocal insistence that the loans would not be 

funded unless Plaintiffs agreed to terms that were contrary to the Commitment Letter and wholly 

unprecedented.  Joint Aff. ¶¶ 21-42; Compl. ¶¶ 4, 7, 46-79.  These maneuvers were designed to 

scuttle a deal that the Banks no longer found attractive. 

On March 20, 2008, in accordance with the Commitment Letter, Plaintiffs informed the 

Banks that the closing would take place on March 27.  Ex. 11.  In response, the Banks stated that 

they would not fund the loans unless Plaintiffs acquiesced to their improper demands.  As the 

Banks themselves made clear, it was these deal-killer issues that prevented agreement and led 

them to refuse to participate in deal-closing activities.  Ex. 27; Compl. ¶ 82. 

The Plaintiffs have no alternative source of funds for the Clear Channel deal.  Joint Aff. 

¶ 53; Culp Aff. ¶ 13; Compl. ¶¶ 13, 84.  In today’s constricted credit market, a $22 billion loan 
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package for a leveraged buyout is not available on any terms, let alone on terms that would make 

the acquisition economically rational.  Joint Aff. ¶ 53; Culp Aff. ¶ 13; Compl. ¶¶ 13, 84.   

Under the terms of the merger agreement, either party may terminate the deal if the 

transaction does not close by June 12.  Faced, therefore, with the imminent loss of their 

opportunity to acquire Clear Channel and its unique radio and outdoor advertising assets, 

Plaintiffs brought this action to enforce, through specific performance, the Banks’ contractual 

obligation to fund the loans on the terms to which they agreed in the Commitment Letter.   

ARGUMENT 

I. 
 

THE EVIDENCE AT TRIAL WILL SHOW THAT PLAINTIFFS 
ARE ENTITLED TO AN AWARD OF SPECIFIC PERFORMANCE 

AS A REMEDY FOR THE BANKS’ BREACH OF CONTRACT  

The Banks do not dispute that the Commitment Letter created a “binding” contract.  Bank 

Br. at 21.  The 71-page, single-spaced Letter sets forth, in exquisite detail, all the material terms 

of the loans that the Banks agreed to provide to fund Plaintiffs’ acquisition of Clear Channel.  

Pryor Aff. ¶¶ 7-10. 

The Banks nevertheless argue that they are entitled to summary judgment because 

(a) they did not breach the agreement, and (b) specific performance is not a permissible remedy 

here.  The Banks are wrong on both points.  At an absolute minimum, there is a dispute of 

material fact as to both issues.  The Banks’ motion should be denied, and this case should 

proceed to trial on Plaintiffs’ claim for specific performance.     

A. The Banks Breached the Contract  

Where the material terms of a loan contract have been set, a party acts in bad faith and 

breaches the agreement if, in the preparation of routine loan documentation, it insists on 
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provisions that are inconsistent with the material terms to which it has already bound itself.  See, 

e.g., Teachers Ins. & Annuity Ass’n of Am. v. Tribune Co., 670 F. Supp. 491, 506 (S.D.N.Y. 

1987) (borrower breached commitment letter by “insisting on a condition . . . that was not within 

the scope of the agreement”); see also Zelzany v. Pilgrim Funding Corp., 41 Misc. 2d 176, 181 

(Dist. Ct. Nassau Cty. 1963) (lender breached commitment letter by insisting on increased rate of 

interest).  Likewise, a party breaches the agreement if it impedes the other party’s ability to 

receive the fruits of the agreement.  Tractebel Energy Mktg., Inc. v. AEP Power Mktg, Inc., 487 

F.3d 89, 98 (2d Cir. 2007) (quoting Dalton v. Educ. Testing Serv., 87 N.Y.2d 384, 389 (1995) 

(duty of good faith “embraces a pledge that neither party shall do anything which will have the 

effect of destroying or injuring the right of the other party to receive the fruits of the contract”) 

(internal quotations and citation omitted).  The evidence amply demonstrates that the Banks did 

precisely that here. 

1.    The Banks Demanded Poisonous Terms 
Designed To Kill the Deal 

Plaintiffs’ breach-of-contract claim is predicated on the allegation that, in preparing loan 

documentation, the Banks insisted on terms that were inconsistent with the Commitment Letter 

and contrary to the Banks’ own understanding of that contract – an understanding evinced in 

both public communications and internal documents obtained through discovery.  As the Banks 

knew, these terms were commercially impossible for Plaintiffs to accept:  among other things, 

they would have exposed Clear Channel to a liquidity crisis within three years.  The Banks 

nevertheless insisted on these deal-killing terms on a take-it-or-leave-it basis, rendering any 

pretense of negotiation on their part a sham designed to camouflage their true intention:  to 

escape a contract that had become unprofitable because of changed market conditions.  Joint Aff. 

¶ 42; Compl. ¶¶ 4-12, 46-79. 
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For example, the Banks insisted on prohibiting Clear Channel, post-acquisition, from 

using loan proceeds, or even its own cash flow, to repay $1.8 billion in existing  company debt 

that begins to mature in 2011.3  The practical effect of this restriction would be to disable Clear 

Channel from repaying $1.8 billion in existing debt during the term of the “Revolving” loan 

facility (the “revolver”).  Joint Aff. ¶¶ 24-26; Compl. ¶¶ 55-56.  The Banks’ demand was a deal 

killer.  It meant that Clear Channel would be threatened with a liquidity crisis within three years 

of closing the transaction, a risk that no party in the Sponsors’ position could responsibly accept.  

Joint Aff. ¶¶ 26-27; Compl. ¶¶ 56. 

Nor did the Banks have any legitimate basis for insisting on this provision.  As a matter 

of industry practice, any such restriction would have been set forth in the Commitment Letter,  

Pryor Aff. ¶ 12, but no such restriction appears.  To the contrary, the Commitment Letter 

expressly permits Clear Channel both to repay the existing debt at maturity and to use the loan 

proceeds for “general corporate purposes,” a term that, as a matter of both plain language and 

established custom and practice, includes debt repayment.  Pryor Aff. ¶ 12; Joint Aff. ¶¶ 28-29; 

Compl. ¶¶ 8, 59-65.4  See Roselink Investors, L.L.C. v. Shenkman, 386 F. Supp. 2d 209, 223 

                                                 
3 The Banks did this by requiring that Clear Channel have a debt-to-cash-flow ratio – 

known as a “leverage” ratio – of 6 to1 before it could use cash flow or loan proceeds to repay 
existing debt.  Ex. 13 at § 7.12(b).  As the Banks’ internal correspondence reveals, they knew 
that Clear Channel would not come close to meeting that leverage ratio over the life of the loans.  
For example, a September 2007 Citibank “Internal Discussion” document contains a table 
showing that Clear Channel’s leverage ratio would still be above 6:1 as late as 2014.  Ex. 14 at 
7030.  Similarly, in a February 1, 2008 internal email, a Credit Suisse banker observed that, 
according to the Banks’ models, Clear Channel would get to a 6:1 ratio in “2015.  A long time 
from now.”  Ex. 15 at 7774.  See also Joint Aff. ¶ 35; Compl. ¶ 57. 

4 The Banks rely on a provision that purportedly contemplates restrictions on “certain 
permitted refinancings,” but that term refers to refinancing existing debt with new debt from new 
sources outside the agreement, not to repaying the debt with the proceeds of the very loans that 
are the subject of the agreement.  That is clear as a matter of industry usage, as well as from 
Sponsors Precedent. 
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(S.D.N.Y. 2004) (debt repayment is a “general corporate purpose[]”); Norman v. Paco Pharm. 

Servs., Inc., 1992 WL 301362, at *9 (Del. Ch. Oct. 21, 1992) (general corporate purposes is “a 

catch-all phrase meant to cover future contingencies”).  The Banks’ position is likewise contrary 

to the Sponsors Precedent standard adopted by the Commitment Letter.  See also Point B(2), 

infra.  In every similar prior deal by the Sponsors (some of which involved these very banks), 

they were permitted to use loan proceeds and cash flow to repay existing debt as it came due.  

Joint Aff. ¶ 31; Compl. ¶ 68. 

The Banks’ intransigence during the supposed “negotiations” also directly contradicts 

their own prior representations and internal analyses, which establish the Banks’ expectation that 

loan proceeds could and would be used to refinance existing Clear Channel debt.  For example, 

in November 2007, the Banks – working with the Sponsors – provided to the credit rating 

agencies models that showed the use of loan proceeds to repay existing notes.  Joint Aff. ¶¶ 33-

34; Compl. ¶ 10.  Similarly, the Banks’ December 2007 and January 2008 presentations to the 

Sponsors each noted “the expectation that the rollover bonds will be refinanced over time” with 

the proceeds of the loans supplied by the Banks.  Ex. 17 at 7; Ex. 18 at 6.  Indeed, when 

Plaintiffs prepared a model for the Banks’ use in developing the Ratings Agency Presentation, 

indicating that Clear Channel would use the revolver to pay down the existing debt, the Banks 

suggested using a different loan facility (the “accordion”) in the model to improve the “optics” of 

the presentation.  Ex. 19 at 196530.  The Banks thus plainly contemplated that the Company’s 

existing debt could be repaid at maturity using either debt facility.  Until they decided to scuttle 

the transaction, they never suggested – as they insist now – that neither facility would be 

available for that purpose.  
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The Banks’ own documents also demonstrate the deal-killing significance of this new 

term.  As one Credit Suisse banker noted in an email to colleagues regarding this new term:  “Ah 

there will be war….  But it will be interesting won’t it.”  Ex. 20 at 7788. 

The Banks also created the threat of a short-term liquidity crisis through their insistence 

on a different term.  A Clear Channel subsidiary, Clear Channel Outdoor, has an inter-company 

debt to Clear Channel of $2.5 billion that matures in 2010.  Joint Aff. ¶¶ 36-37; Compl. ¶ 71.  

Although the Banks’ own models show the parties’ understanding that this inter-company debt 

would simply be extended (Ex. 21 at 766-67), their proposed documentation would have, in 

substance, required the subsidiary to borrow the necessary funds from a third party and to pay 

the money back to Clear Channel, which would then have had to pay down its debt to the Banks.  

Ex. 13 at §§ 7.12(c), 7.03(r).  Those terms would have required Clear Channel to obtain 

significant new financing in the short-term, thereby exacerbating the threat of a liquidity crisis.  

Again, the Banks’ position was flatly inconsistent with the terms of the Commitment Letter, 

which contains no limitation on extending the inter-company note.  Joint Aff. ¶ 40; Ex. 3 at B-8; 

Compl. ¶¶ 71-73. 

The Banks also breached the Commitment Letter by drafting documentation that 

established “baskets” – maximum amounts of debt, investments, and asset sales deemed 

consistent with the terms of the financing – far lower than the Sponsors Precedent standard 

dictated.5  Joint Aff. ¶ 41; Compl. ¶ 77.  For example, even though the Banks suggested in 2007 

and have reiterated in depositions that, in their view, the Univision transaction was the most 

analogous precedent (Ex. 18 at 6; Ex. 2 at 159:15 – 160:7), and even though Univision is half the 

                                                 
5 In the precedent transactions, the baskets were closely correlated with the size of the 

company, as measured by total assets and EBITDA.  Joint Aff. ¶ 41; Compl. ¶ 77. 
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size of  Clear Channel (Joint Aff. ¶ 41; Compl. ¶ 78), the Banks proposed baskets that were 

smaller in absolute terms (not just proportionally) than those in Univision.  Ex. 13 at §§ 7.02(p), 

7.03(n); Joint Aff. ¶ 41; Compl. ¶ 78.  Because the baskets were too small to allow a company of 

Clear Channel’s size to operate, they were fatal to the transaction.  Joint Aff. ¶ 41; Compl. ¶ 78.  

Indeed, that was the point.  As one bank executive noted when discussing the Banks’ proposed 

documentation, “[t]hese are meant to be draconian docs.”  Ex. 8 at 5583. 

In short, once the Banks concluded that the loans would generate big losses, rather than 

profits, and that the Plaintiffs would not agree to change the terms of the contract, the Banks 

decided to kill the deal.  There is ample evidence to establish that the Banks demanded terms that 

were fundamentally inconsistent with the Commitment Letter and that made an acquisition of 

Clear Channel impossible.  That evidence demonstrates to a far greater degree than necessary to 

defeat summary judgment that the Banks breached their contract.  See, e.g., Teachers Ins. & 

Annuity Ass’n of Am. v. Butler, 626 F. Supp. 1229, 1234 (S.D.N.Y. 1986) (defendants’ 

elimination of a provision essential to Teachers from the final loan documentation was a pretext 

to hide their unwillingness to close the loan and constituted a breach of the commitment letter); 

Teachers Ins. & Annuity Ass’n of Am. v. Ormesa Geothermal, 791 F. Supp. 401, 415 (S.D.N.Y. 

1991) (borrower breached commitment letter by refusing to complete definitive documentation 

unless interest rate set in the letter was lowered).  

2.    Plaintiffs’ Claim for Breach Is Ripe for Adjudication 

The Banks argue that, even if they have been acting in bad faith, the Plaintiffs’ lawsuit is 

premature because, they assert, the closing date for the loans is June 12, 2008.  Bank Br. at 10-

12.  Until then, in the Banks’ view, they are not required to close the loan and so cannot have 

breached their contract.  Id. 



 

 15  

 

This argument is a legally baseless extension of the Banks’ ongoing effort to run out the 

clock in order to evade their funding commitment.  As the Banks observe, the Commitment 

Letter expires by its own terms if the loans are not funded by June 12 – the date after which 

either party may terminate the Clear Channel merger agreement if the transaction has not closed.  

Bank Br. at 4.  That is so, in the Banks’ view, even if the loans are not funded because the Banks 

have breached their obligations under the Commitment Letter.  Id.  Under the Banks’ theory, 

then, their breach of contract occurs at the same time that the Commitment Letter irrevocably 

expires.  Accordingly, the Banks argue, they can never be forced to adhere to their binding 

commitment, because any claim would not be ripe until it is too late to do anything about it.  The 

Commitment Letter does not create, and the law does not impose, such a Catch-22. 

In any event, as explained below, the Banks’ argument on this point rests on a view of the 

facts that is, at a bare minimum, subject to genuine dispute. 

a. The Closing Was Properly Set for March 27, 2008 

There is no dispute here that, under the Commitment Letter, Plaintiffs had the right to set 

the closing of the loans for a date no less than 20 business days after they provided certain 

financial information customarily used by the Banks to market the notes for syndication to other 

banks.  Ex. 3 at E-2, ¶ 8(a).  On February 19, 2008, counsel for Plaintiffs advised the Banks that 

their required financial information had been delivered and that the 20-business-day period 

would expire on March 17, 2008.  Joint Aff. ¶ 44; Ex. 22.  Thereafter, all parties understood and 

expected that the closing could be any time after March 17.  Indeed, a “Lender’s Presentation” 

distributed by the Banks on February 20 contained the following timeline: 

Date:    Events: 

February 26, 2008  Lenders’ meeting 
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February 28, 2008  Begin roadshow 

March 11, 2008  Commitments due from lenders 
   Draft documents delivered to committed lenders 
 

March 14, 2008  Comments on draft documents due 

March 18, 2008  Close and fund 

Ex. 23 at 59.  See also Ex. 24 at 8578 (Wachovia February 2008 “Update Discussion” document 

stating “Deal to close and fund on March 18”); Ex. 25 at 11261 (Citibank email to Clear Channel 

stating “March 18th is still the target closing date”).   

Under the Commitment Letter, the loan closing was to take place “substantially 

concurrently” with the closing of the Clear Channel merger.  Ex. 3 at E-1, ¶ 3.  On March 18, 

2008, the Plaintiffs advised the Banks that the merger – and, therefore, the loans – would close 

on March 24, but that the date could be extended to March 27 if the Banks preferred.  Joint Aff. 

¶ 46; Ex. 26.6  On March 20, Plaintiffs confirmed to the Banks that the closing would, in fact, 

take place on March 27.   Joint Aff. ¶ 46; Ex. 11.   

In response, the Banks – far from suggesting that Plaintiffs could not set a March 27 

closing date, let alone that they had to wait until June 12 – validated the March 27 closing date:  

“You have advised that the Sponsors and the Company have scheduled the closing for Thursday, 

March 27, 2008.  That is the prerogative of the Sponsors and the Company.”  Ex. 27 at 3024 

(emphasis added).  The argument the Banks now make, that they have no obligation to fund the 

loans until June 12, is baseless. 

                                                 
6 The March 27 date was not arbitrary.  It was the last date of the Marketing Period under 

the merger agreement, the period in which Clear Channel could require Plaintiffs to close the 
merger transaction.  Joint Aff. ¶ 46. 
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The Banks also argue that “March 27 has no meaning or force” because it was a 

condition to closing that the final loan documentation be completed.  Bank Br. at 12.  But the 

whole point of this lawsuit is that the documents were not completed because the Banks were 

insisting on terms inconsistent with the Commitment Letter and fatal to the deal.  The Banks 

cannot excuse their breach of contract by pointing to the failure of a condition they themselves 

caused to fail.  See Kooleraire Serv. & Installation Corp. v. Board of Educ. of City of New York, 

28 N.Y.2d 101, 106 (1971) (“a party to a contract cannot rely on the failure of another to perform 

a condition precedent where he has frustrated or prevented the occurrence of the condition”); 

Amies v. Wesnofske, 255 N.Y. 156, 163 (1931) (“If a promisor himself is the cause of the failure 

of performance of a condition upon which his own liability depends, he cannot take advantage of 

the failure”); Tribune, 670 F. Supp. at 506 (“the failure of the parties to satisfy the condition of 

execution of final documentation is … chargeable to Tribune.  It cannot rely on those 

circumstances to escape its contract obligation.”).   

The Banks’ refusal to close by March 27, on the terms required by the Commitment 

Letter, breached the contract, and the Plaintiffs had no obligation to wait until after June 12 – the 

date on which the Banks themselves say it would become impossible to close – to seek a remedy.  

At the very least, the facts described above and in the accompanying exhibits create a factual 

dispute as to whether the Banks caused this condition precedent to fail, and thus as to whether 

there was a breach by March 27. 

b. The Banks Repudiated the Commitment Letter 

Even if June 12 had been the closing date, Plaintiffs’ breach-of-contract claim would still 

be ripe because, by the time litigation started, the Banks had repudiated the Commitment Letter, 
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insisting that they would not fund the transaction unless Plaintiffs agreed to modifications of the 

essential business terms.   

The Banks argue that their insistence on loan-documentation terms inconsistent with the 

Commitment Letter could not constitute an anticipatory repudiation unless they made their 

demands on a “take-it-or-leave-it-basis.”  See Bank Br. at 13-14.  In fact, the evidence shows that 

the Banks’ did present deal-killing demands on a take-it-or-leave-it basis.  Joint Aff. ¶¶ 35, 42; 

Compl. ¶¶ 4-12, 46-79.  Thus, even under the Banks’ own standard, their motion must be denied. 

Although the Banks and their counsel were too well-schooled to use the words “take it or 

leave it,” or to omit the ritual incantation of their willingness to do the deal, they made it 

perfectly clear that they would not fund the loans unless Plaintiffs agreed to the terms discussed 

above.  Joint Aff. ¶¶ 35, 42; Compl. ¶¶ 48-53.  As the Banks’ own cases explain, it is not the 

precise words that matter, but the position taken.  Thus, for example, in IBM Credit Fin. Corp. v. 

Mazda Motor Mfg. (USA) Corp., 92 N.Y.2d 989 (1998), on which the Banks principally rely, the 

Court of Appeals held that IBM’s repeated insistence on an unreasonable interpretation of the 

contract, and its refusal to perform unless Mazda adopted that reading, constituted an 

anticipatory breach.  Id. at 993.  Neither the Court of Appeals’ opinion nor the opinions of the 

lower courts in that case suggest that IBM ever uttered the phrase “take it or leave it,” but in 

repeated meetings IBM did insist on business terms that “[n]o reasonable and responsible 

businessman could be expected to sign.”  IBM Credit Fin. Corp. v. Mazda Motor Mfg. (USA) 

Corp., 170 Misc. 2d 15, 25 (Sup. Ct. N.Y. Cty. 1996). 
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The same thing happened here.7  As in IBM, the Banks here insisted on provisions that 

were contrary to the terms of the Commitment Letter and that no reasonable businessperson 

could accept.  Despite their protestations that they were “open to further negotiations” (Bank Br. 

at 14), there is ample evidence that the Banks never deviated from their absolute insistence on 

these core unacceptable terms – terms that the Banks never proposed until February 2008 (Ex. 2 

at 62:9-17), when it became clear that the Plaintiffs would not allow them to renegotiate the 

Commitment Letter and the Banks were desperate to subvert the deal.  Indeed, to this day, the 

Banks have never indicated a willingness to abandon their insistence on these deal-killing 

provisions.  

* * * * * 

In sum, the Banks argue that the Court can dismiss Plaintiffs’ breach-of-contract claim by 

finding, as a matter of law, that the Banks always took good-faith positions – i.e., positions that 

were neither inconsistent with the Commitment Letter nor designed to make the deal unworkable 

– and that they never took positions “unequivocally,” without a willingness to compromise.  But 

these are questions of fact, not law, and the evidence discussed above shows that the Banks’ 

version of the facts is sharply disputed.  Whether the Banks were actually trying to close the deal 

within the parameters of the Commitment Letter or trying to avoid a nearly $3 billion loss by 

insisting on terms that would destroy the deal is a question of fact – and credibility – that must be 

resolved at trial.  See Tractebel, 487 F.3d at 98 (whether a party has negotiated in good faith 

“‘necessarily depends upon the facts of the particular case, and is ordinarily a question of fact to 

                                                 
7 The Banks’ other cases are inapposite.  In O’Connor v. Sleasman, 37 A.D.3d 954, 956-

57 (3d Dep’t 2007), the Court found that a single fax proposing to modify certain terms did not 
constitute anticipatory repudiation.  In Tractebel, the proposed revisions were consistent with 
reasonable practices, consistent with the contract itself, or insignificant.  487 F.3d at 100-101. 
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be determined by the jury or other finder of fact’”) (quoting RICHARD A. LORD, 23 WILLISTON 

ON CONTRACTS (“WILLISTON “) § 63:22 (4th ed. 2006)). 

B. Specific Performance Is Warranted Because 
No Alternative Financing Is Available and Because 
Clear Channel Is a Unique and Irreplaceable Asset 

The standard for specific performance is clear.  “Specific performance of a contract is 

appropriate when (1) the contract is valid, (2) plaintiff has substantially performed under the 

contract and is willing and able to perform its remaining obligations, (3) defendant is able to 

perform its obligations, and (4) plaintiff has no adequate remedy at law.”  Travellers Int’l AG v. 

Trans World Airlines, Inc., 722 F. Supp. 1087, 1104 (S.D.N.Y. 1989); Nemer Jeep-Eagle, Inc. v. 

Jeep-Eagle Sales Corp., 992 F.2d 430, 433 (2d Cir. 1993).  As discussed above, the Banks do not 

deny that the contract is valid.  Nor do they dispute that Plaintiffs have substantially performed 

under the contract and are willing and able to perform any remaining obligations.  Joint Aff. 

¶ 43; Compl. ¶¶ 80-81, 90.  Likewise, the Banks do not, and could not credibly, claim that they 

cannot perform.  They are six of the largest banks in the world and would be dividing the loan 

commitment among themselves in portions and on terms that are carefully set out in the 

Commitment Letter.  Ex. 3 at 2-3.  They do not want to perform under the terms to which they 

committed themselves, but they are incontestably capable of doing so.  

That leaves the Banks with two arguments: (1) Plaintiffs have an adequate remedy at law, 

and (2) the Commitment Letter is not sufficiently definite to support specific performance.  

Neither argument supports summary judgment.8  

                                                 
8 In passing, the Banks refer to a provision of the Commitment Letter that prohibits 

“special, indirect, consequential or punitive damages in connection with the Credit Facilities” 
(Ex. 3 at A-1), and suggest that this bars specific performance.  Bank Br. at 19.  That is wrong 
for two reasons.  First, the quoted language applies only to damages in connection with the 
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1.    Plaintiffs Have No Adequate Remedy at Law 

It has never been true, as the Banks suggest, that New York law “precludes” specific 

performance of a loan agreement.  Bank Br. at 20.  When, as here, money damages will not 

suffice, the courts can, should, and do order specific performance.   

Thus, if the borrower has no other way to get the money, at the same cost or even at a 

higher cost – if, in other words, the borrower cannot “procure[e] a suitable substitute 

performance” – it can be difficult or impractical to “prov[e] damages with reasonable certainty,” 

and specific performance may be the only way to provide an adequate remedy.  Sokoloff v. 

Harriman Estates Dev. Corp., 96 N.Y.2d 409, 415 (2001) (affirming holding that plaintiffs 

stated a claim for specific performance).  Contrary to the Banks’ suggestion that these principles 

are inapplicable in cases involving contracts to loan money, courts in New York and elsewhere 

have granted specific performance of such contracts where the plaintiff had no alternate funding 

source.  See Bregman v. Meehan, 125 Misc. 2d 332, 348-49 (Sup. Ct. Nassau Cty. 1984) 

(specific performance of loan agreement where “it is highly unlikely these plaintiffs will find 

another lender willing to give them” a loan); First Nat’l State Bank of New Jersey v. 

Commonwealth Fed. Sav. & Loan Ass’n of Norristown, 610 F.2d 164, 173-74 (3d Cir. 1979) 

(specific performance of loan agreement where “there is no hope of obtaining similar financing”) 

(internal quotations and citation omitted); Sulakshna, Inc. v. Transmedia Network, Inc., 207 B.R. 

                                                 
“Credit Facilities” – a defined term meaning the three loan facilities that do not exist yet – not to 
damages from a breach of the Commitment Letter.  Other provisions, including the first half of 
the same sentence, deal directly with a breach of the Commitment Letter, but the limitation on 
damages language applies only to claims in connection with the Credit Facilities.  Second, 
specific performance is a substitute for direct damages, not special, consequential, or punitive 
damages.  See WILLISTON § 67:32  (“General damages and specific performance are typically 
alternative remedies”).  A bar on special, consequential, or punitive damages – even if applicable 
here – would thus have no significance for the availability of specific performance. 
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422, 431 (Bankr. E.D. Pa. 1997) (specific performance of loan agreement where “the credit at 

issue was not available from other sources”); Amaysing Techs. Corp. v. Cyberair Commc’ns, 

Inc., 2004 WL 1192602, at *10 (Del. Ch. May 28, 2004) (allegation that loan was unique and 

that conditions in the market made it impossible for plaintiff to obtain replacement funding 

sufficient to state a claim for specific performance).9 

Though the Banks assert that Plaintiffs have an adequate remedy at law (Bank Br. at 19), 

the fact is that $22 billion is not elsewhere available, and the Banks have no evidence that it is.  

Certainly, funding is not available on terms that will allow for the acquisition of Clear Channel.  

Joint Aff. ¶¶ 53-55; Culp Aff. ¶¶ 5-13; Compl. ¶¶ 13, 84.  As Dr. Christopher Culp, Plaintiffs’ 

expert, explains in his affidavit, it would be a practical impossibility for the Plaintiffs to replace 

this funding under current market conditions on terms remotely similar to those reflected in the 

Commitment Letter.  Culp Aff. ¶ 13.  Dr. Culp’s affidavit alone creates substantial factual 

dispute on this point.   

In the absence of any alternative source of funds, Plaintiffs have no adequate remedy at 

law, and specific performance is warranted.  See Burke v. Bowen, 40 N.Y.2d 264, 267 (1976) 

(specific performance available where “the remedy at law, damages, would be inadequate”).  

Again, the Banks offer no evidence to the contrary, and the burden at the summary judgment 

stage is on them.  On that basis alone, summary judgment should be denied. 

Just as the impossibility of finding a different $22 billion loan package makes substitute 

performance impossible, it likewise makes the calculation of Plaintiffs’ damages exceptionally 

difficult.   The Court would have to weigh the accuracy and credibility of competing fact and 
                                                 

9 The Banks attempt to distinguish Amaysing by arguing that damages would have been 
difficult to prove.  Bank Br. at 19 n.4.  In fact, that was one of two bases for the decision and, in 
any event, as explained infra, the same is true here.  
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expert witnesses trying to estimate the difference in value between the loan package promised by 

the Banks and what a hypothetical alternative financer (which does not exist in the real world 

today) might theoretically charge for a similar package – a necessarily complex exercise.  The 

Court would also need to weigh Plaintiffs’ lost profits from a transaction that the Banks’ breach 

will make impossible to complete.  In similar circumstances, in light of “the difficulty in 

choosing among the estimates,” courts have rightly found that specific performance would “do 

more perfect and complete justice.”  First Nat’l State Bank, 610 F.2d at 173 (internal quotations 

and citations omitted); see Bregman, 125 Misc. 2d at 346 (specific performance ordered where 

there was “considerable difficulty in fairly evaluating the real extent of the plaintiffs’ harm” due 

to fluctuating interest rates); Girard Bank v. John Hancock Mut. Life Ins. Co., 524 F. Supp. 884, 

896 (E.D. Pa. 1981), aff’d, 688 F.2d 820 (3d Cir. 1982) (specific performance of lending 

arrangement where calculation of damages would be “complex and speculative”); see also 

Waddle v. Cabana, 220 N.Y. 18, 26 (1917) (specific performance where “the value of the stock 

in suit can be ascertained only in the most speculative way”); Butler v. Wright, 186 N.Y. 259, 

261-62 (1906) (specific performance affirmed where stock’s value was not “capable of exact 

ascertainment”); La Mirada Prods. Co. v. Wassall PLC, 823 F. Supp. 138, 140-41 (S.D.N.Y. 

1993) (specific performance of asset purchase and cash collateral account agreements where “it 

would be impractical and inadequate to compute monetary damages”); Selective Builders, Inc. v. 

Hudson City Sav. Bank, 349 A.2d 564, 569-70 (N.J. Super. Ct. 1975) (specific performance of 

mortgage loan agreement where damages would be “difficult to calculate”). 
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In this regard, the fact that the Plaintiffs’ damages would be difficult to calculate does not 

mean that they were not damaged at all, as the Banks suggest.  Bank Br. at 14-16.10  A borrower 

suffers no damage from the lender’s breach only when he can “go into the market the next day 

after the breach, and get the money without incurring any loss.”  Avalon Constr. Corp. v. Kirch 

Holding Co., 256 N.Y. 137, 141 (1931) (internal quotations and citations omitted).  Here, that is 

not the case, and the Plaintiffs stand to lose not only favorable financing terms but also the 

benefit of their bargain in acquiring Clear Channel.   

Specific performance is warranted for yet another reason.  Clear Channel, the nation’s 

largest owner of radio stations and the largest owner of outdoor advertising venues in the world, 

is a unique asset, as the Banks themselves have acknowledged.  Joint Aff. ¶ 6; Compl. ¶¶ 14, 84.  

In a presentation prepared for the financial ratings agencies, the Banks described Clear Channel 

as “a collection of unique and non-replicable assets.”  Ex. 16 at 10.  By refusing to perform 

under the Commitment Letter, in a market environment in which alternative financing is 

unavailable, the Banks are preventing Plaintiffs from acquiring a company that they themselves 

have acknowledged is both unique and irreplaceable.  Under settled principles, specific 

performance is warranted in such circumstances. 

The Banks note that many of the cases awarding specific performance of contracts to lend 

money relate to the purchase of real property.  Bank Br. at 18.  But that is because the common 

law has long recognized “that each parcel of real property is unique.”  EMF Gen. Contracting 

Corp. v. Bisbee, 6 A.D.3d 45, 52 (1st Dep’t 2004) (citation omitted).  It is the uniqueness of the 

                                                 
10 Obviously, if the Court denies Plaintiffs’ request for specific performance after trial on 

that issue, Plaintiffs will proceed with their damages claims against the Banks. 
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asset to be purchased, not simply its status as real estate, that accounts for the award of specific 

performance in those cases and others.11 

Moreover, the Banks’ own documents demonstrate that one of Clear Channel’s key 

unique assets is its hundreds of thousands of outdoor advertising venues.  Clear Channel, the 

Banks explained, operates displays in “premier real estate [locations]” that “cannot be 

replicated,” in part because “new construction is either strictly limited or non-existent.”  Ex. 16 

at 18-19; see also Ex. 28 at 606, 609.  This case involves the acquisition of a company with 

significant real estate holdings.   

In short, the Plaintiffs have produced ample evidence, including expert testimony, 

establishing that alternative financing to fund the Clear Channel acquisition is simply not 

available, and that, as a result, they will irredeemably lose the opportunity to purchase a unique 

asset.  The Banks, on their side, have offered no evidence whatsoever to rebut that showing.  On 

these facts, there are certainly no grounds for summary judgment dismissing the claim for 

specific performance. 

2.    The Contract Is Sufficiently Definite to Be Specifically Enforced 

The Banks cite a series of cases (Bank Br. at 22-23) standing for the proposition that 

specific performance is unavailable if the material terms of a contract have not been settled.  In 

                                                 
11 Specific performance has been awarded in many cases involving unique business 

assets.  See Triple-A Baseball Club Assocs. v. Ne. Baseball, Inc., 832 F.2d 214, 223-24 (1st Cir. 
1987) (specific performance awarded because baseball franchise was a unique business); Rand-
Whitney Packaging Corp. v. Robertson Group, Inc., 651 F. Supp. 520, 538 (D. Mass. 1986) 
(specific performance possible where business assets “present a unique opportunity”); Wooster 
Republican Printing Co. v. Channel 17, Inc., 533 F. Supp. 601, 621 (W.D. Mo. 1981) (specific 
performance of contract to sell “unique” television station); True North Commc’ns, Inc. v. 
Publicis, S.A., 711 A.2d 34, 37, 44-45 (Del. Ch. 1997), aff'd, 705 A.2d 244 (Del. 1997) 
(awarding specific performance where “international communications company with advertising 
and public relations agencies ... around the world” was “a unique acquisition opportunity”). 
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Goodman v. Henry Caplan, Inc., 188 Misc. 242, 242 (Sup. Ct. Kings Cty. 1946), for example, 

the court refused to grant specific performance of a promise to sell a car because the agreement 

specified neither the type of car to be sold nor the price.  It is equally well settled, however, that 

where the material terms are set, the fact that some execution details are left for formal 

documentation will not defeat enforcement  

if some objective method of determination is available, 
independent of either party’s mere wish or desire.  Such objective 
criteria may be found in the agreement itself, commercial practice, 
or other usage and custom.  If the contract can be rendered certain 
and complete, by reference to something certain, the court will fill 
in the gaps. 

Four Seasons Hotels, Ltd. v. Vinnick, 127 A.D.2d 310, 317 (1st Dep’t, 1987) (internal quotations 

and citations omitted); see Schreber v. Delia, 222 A.D.2d 1063 (4th Dep’t 1995) (awarding 

specific performance where reference to “current commercial loan rates” allowed court to 

determine interest rate intended by parties). 

Here, all the material terms – including the amount of money to be loaned, the share to be 

funded by each bank, the repayment date, the interest rate, the fees, and every other material 

point – are set forth in the meticulously crafted, 71-page Commitment Letter.  The Banks 

nevertheless argue that specific performance is unavailable because the final loan documents are 

subject to dispute on a number of issues. 

The Commitment Letter itself, however, provides the objective standard according to 

which those issues are to be resolved:  the terms customarily used in transactions of this type 

undertaken by the Sponsors.  With respect to each of the loans, the Commitment Letter provides 

that the definitive documentation must contain 

standards, qualifications, thresholds, exceptions, “baskets” and 
grace and cure periods to be mutually agreed upon but in no event 
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less favorable than customary for facilities and transactions of this 
type with affiliates of the Sponsors (“Sponsors Precedent”). 

Ex. 3 at B-15 (emphasis added).  Sponsors Precedent (along with commercial practice) provides 

the objective standard by which the loan documentation can be completed, and the existence of 

this standard allows the Court to order specific performance of the loan agreement on clear and 

definite terms. 

Moreover, as a matter of fact, the parties did reach agreement on the terms of the 

definitive loan documentation.  Joint Aff. ¶¶ 11, 14; Compl. ¶¶ 2-3, 35-45.  The Commitment 

Letter itself dictates the principal terms, and Sponsors Precedent, as well as standard custom and 

practice, left no room for disagreement on others.  Ex. 3 at B-1 – D-I-2.  What prevented the deal 

from closing was not the preparation of routine loan documents but, as discussed above, the 

Banks’ deliberate obstruction of the transaction by their intransigent insistence on terms that are 

at odds with the Commitment Letter itself or with Sponsors Precedent, and that are so 

commercially unreasonable that they could never be accepted by the Sponsors.  Joint Aff. ¶¶ 21-

42; Compl. ¶¶ 4, 7, 46-79. 

The Banks conjure the specter of the Court’s presiding over the negotiation of dozens of 

complex, significant issues, but that is an illusion.  The Commitment Letter was drafted in such 

detail precisely so that all the material terms would be settled, and the preparation of formal loan 

documents would be straightforward.  With a thorough, detailed commitment letter like the one 

in this case, it is virtually unprecedented for drafting issues with the final documents to derail the 

deal.  Joint Aff. ¶ 13; Pryor Aff. ¶¶ 8-13. 

  When both parties act in good faith, this process is so straightforward that the Sponsors 

are unaware of any prior instance, out of the scores of deals they have been involved in, where 

the parties were unable to agree on final documentation once a commitment letter was signed.  
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Joint Aff. ¶ 13.  Thus, all the Court need do is mandate adherence to the Commitment Letter and 

its governing standard, and any residual matters can be resolved readily.  The Banks themselves 

have admitted in sworn testimony that they have a duty to sign any agreement proffered by the 

Plaintiffs that is consistent with the Commitment Letter.  Ex. 29 at 53:4-13.  If the Banks persist 

in their bad faith, the Court can appoint a special master to apply the governing objective 

standard to such issues.12 

The Commitment Letter, in short, sets forth all the material terms of the loans and 

provides an objective source for resolving any dispute over the final loan documents.  

Accordingly, there is no basis for summary judgment dismissing Plaintiffs’ claim for specific 

performance.  There is no basis, in other words, to find that, as a matter of law, the Court cannot 

order the Banks to perform if it finds that they have refused to fund the loans in violation of the 

Commitment Letter.  See Lee v. Joseph E. Seagram & Sons, 552 F.2d 447, 453 (2d Cir. 1977) 

(finding that sources outside the contract, including industry “rule of thumb,” allowed court to 

resolve disputes over final documentation, and noting that “New York courts are in accord in 

hesitating to find that a contract is too indefinite for enforcement”); Cobble Hill Nursing Home, 

Inc. v. Henry & Warren Corp., 74 N.Y.2d 475, 483 (1989) (“Before rejecting an agreement as 

indefinite, a court must be satisfied that the agreement cannot be rendered reasonably certain by 

reference to an extrinsic standard that makes its meaning clear”) (internal quotations and 

citations omitted). 

                                                 
12 The “grids” submitted with the Banks’ motion break many issues into small sub-issues, 

suggesting that there is far more left open than is actually the case.  Again, once one eliminates 
the terms inserted by the Banks to prevent the repayment of existing debt, to prevent the rollover 
of the inter-company note, and to hamstring Clear Channel’s ability to operate – the terms that 
could precipitate a near-term liquidity crisis and that would make the acquisition unworkable – 
what is left is either insignificant or easily resolved by reference to Sponsors Precedent. 
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II. 

THE BANKS ARE NOT ENTITLED TO SUMMARY JUDGMENT 
ON PLAINTIFFS’ CLAIMS FOR FRAUD, UNFAIR TRADE PRACTICES, 

AND CIVIL CONSPIRACY UNDER MASSACHUSETTS LAW 

For the reasons stated above, this Court should deny the Banks’ motion for summary 

judgment on Plaintiffs’ contract claims and proceed to an expedited trial on the merits of 

Plaintiffs’ claim for specific performance of the Commitment Letter.  If the Court grants 

Plaintiffs’ request for specific performance, Plaintiffs’ additional causes of action sounding in 

tort – for fraud, violation of Mass. Gen. Laws ch. 93A §§ 2, 11, and civil conspiracy – will be 

unnecessary.  The Court therefore need not decide now the Banks’ motion for summary 

judgment on Plaintiffs’ tort claims, and may never need to decide it.   If the Court does choose to 

address these issues now, it should deny the Banks’ motion because each of their arguments 

depends on the resolution of material factual disputes. 

A. Fraud 

The Banks argue that Plaintiffs have failed to produce sufficient evidence of fraud under 

New York law to withstand summary judgment.13  That analysis suffers from a fatal flaw:  it is 

the law of Massachusetts, not the law of New York, that applies to Plaintiffs’ fraud claim.  

“[U]nder New York conflict of law principles, fraud claims are governed by the law of the place 

of injury,” which is usually deemed to be the place “where [the] plaintiffs are located.”  J.A.O. 

Acquisition Corp. v. Stavitsky, 192 Misc. 2d 7, 12 (Sup. Ct. N.Y. Cty. 2001), aff’d, 293 A.D.2d 

323 (1st Dep’t 2002); see also Hunt v. Enzo Biochem, Inc., 471 F. Supp. 2d 390, 410-11 & n.131 

                                                 
13 Although the Banks challenge the sufficiency of Plaintiffs’ pleadings, e.g. Bank Br. at 

2, 27-28, it is well-established that in adjudicating a motion for summary judgment, the Court 
looks beyond the pleadings to assess whether the non-moving party has met its burden of 
providing sufficient “evidentiary support for properly pleaded claims.”  Nonnon v. City of New 
York, 9 N.Y.3d 825, 827 (2007).   
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(S.D.N.Y. 2006).  It is undisputed that the Plaintiffs in this case maintain their principal places of 

business in Massachusetts.  See Compl. ¶¶ 16-17.  Massachusetts is therefore the location of the 

injury.  See Pinnacle Oil Co. v. Triumph Oklahoma, L.P., 1997 WL 362224, at *1 (S.D.N.Y. 

June 27, 1997) (“For business entities such as corporations, the place of injury is the principal 

place of business or location of the business….”). 

The choice-of-law clause in the Commitment Letter (Ex. 3 at 9) does not change that 

analysis.  That clause provides only that the “Commitment Letter shall be governed by, and 

construed and interpreted in accordance with, the laws of the State of New York.”  That 

provision does not address extra-contractual claims such as fraud, and New York courts have 

consistently held that such clauses do not apply to actions sounding in tort.  See Knieriemen v. 

Bache Halsey Stuart Shields, Inc., 74 A.D.2d 290, 293 (1st Dep’t 1980); see also Capital Z Fin. 

Servs. Fund II, L.P. v. Health Net, Inc., 43 A.D.3d 100, 109 (1st Dep’t 2007); Krock v. Lipsay, 

97 F.3d 640, 645 (2d Cir. 1996) (“Under New York law, a choice-of-law provision indicating 

that the contract will be governed by a certain body of law does not dispositively determine that 

law which will govern a claim of fraud arising incident to the contract.”). 

Plaintiffs have put forth sufficient evidence to raise a disputed question of material fact 

whether the Banks committed fraud under Massachusetts law.  To establish fraud in 

Massachusetts, “the plaintiff must prove that the defendant . . . made a false representation of a 

material fact[,] with knowledge of its falsity[,] for the purpose of inducing the plaintiff to act 

thereon, and that the plaintiff relied upon the representation as true[,] and acted upon it to its 

damage.”  Reisman v. KPMG Peat Marwick LLP, 787 N.E.2d 1060, 1066-67 (Mass. App. Ct. 

2003) (internal quotations and alterations omitted).   
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 The Banks in this case made repeated, false assertions that they were committed to 

abiding by the terms of the Commitment Letter when they knew that they would be actively 

trying to scuttle the transaction.  The Commitment Letter was executed on May 17, 2007.  In 

December and January, 2008, while seeking significant concessions from Plaintiffs, the Banks 

reiterated that they were committed to the transaction.  Ex. 17 & 18.  Thus, for instance, in 

November 2007, the Banks stated to the rating agencies, that “[o]ur current expectation is to 

close in late 2007 or early 2008.”  Ex. 16 at 13713.  And even after the Banks delivered draft 

final documents on February 8, 2008, they went through the pretense of negotiation, all the while 

refusing to move off positions that they knew could never be accepted.  Joint Aff. ¶¶ 21-42; 

Compl. ¶¶ 4(d), 7-10, 52-79.  The plaintiffs reasonably relied on the Banks’ statements that they 

were committed to funding the transaction.  Compl. ¶¶ 6, 89, 106.  Plaintiffs therefore did not 

seek alternative financing when it might still have been possible to do so.  Compl. ¶ 106.  As a 

result of the Banks’ fraudulent misrepresentations, the plaintiffs were unable to find financing 

partners who were actually committed to the transaction.14 

B. Massachusetts General Laws, Chapter 93A 

Mass. Gen. Laws ch.93A § 2 broadly prohibits “unfair or deceptive acts or practices in 

the conduct of any trade or commerce.”  The Banks nevertheless argue that Massachusetts law 

precludes 93A actions sounding in contract when the underlying contract specifies that a 

different jurisdiction’s law will govern.  Bank Br. at 28-29.  That threshold argument is incorrect:  
                                                 

14 The Banks’ argument that Plaintiffs could not have reasonably relied on the Banks’ 
representations (Bank Br. 27-28) is based on a misreading of a single sentence in Plaintiffs’ 
complaint.  Plaintiffs’ allegation that the Banks “revealed their intention” to act inconsistently 
with the terms of the Commitment Letter (Compl. ¶ 37) merely introduces the factual allegations 
that follow.  It does not suggest that Plaintiffs actually were aware of the Banks’ intentions at 
any time prior to the Banks’ refusal to fund.  In any event, the point at which Plaintiffs became 
aware of the Banks’ true intent is a question of fact for the jury to resolve. 
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for the reasons explained above, the choice-of-law provision in the Commitment Letter does not 

bar use of Massachusetts law to determine Plaintiffs’ tort claims.  Volt Systems Dev. Corp. v. 

Raytheon Co., 155 A.D.2d 309, 309-10 (1st Dep’t 1989) (applying Chapter 93A when, pursuant 

to New York “interest analysis,” Massachusetts had “the most significant contacts and most 

relevant relationship to the activities and the parties”); Jacobson v. Mailboxes Etc. U.S.A., Inc., 

646 N.E.2d 741, 580 n.9 (Mass. 1995) (holding that choice-of-law clause that provides “only that 

the agreement is to be governed and construed” by non-Massachusetts law does not bar the 

application of chapter 93A); see also Stagecoach Transp., Inc. v. Shuttle, Inc., 741 N.E.2d 862, 

818-19 (Mass. App. Ct. 2001).15 

Even at this preliminary stage, Plaintiffs’ evidence is sufficient to create a question of 

material fact as to their right to relief under chapter 93A.  To prevail under that statute, plaintiffs 

must demonstrate that defendants:  (a) engaged in unfair or deceptive conduct, (b) that resulted in 

the loss of money or property, and (c) that took place substantially or primarily in Massachusetts.  

The Massachusetts Supreme Judicial Court has held that “conduct in disregard of known 

contractual arrangements and intended to secure benefits for the breaching party constitutes an 

unfair act or practice for c.93A purposes.”  Anthony’s Pier Four, Inc. v. HBC Assocs., 583 

                                                 
15 None of the cases that defendants cite addressed a Chapter 93A claim based on 

commercial extortion or other fraud-like conduct.  To the contrary, the allegations in Mead Corp. 
v. Stevens Cabinets, Inc., 938 F. Supp. 87 (D. Mass. 1996), were “exactly the same for the 
Chapter 93A count as for the breach of contract count.”  Id. at 90.  The Chapter 93A claim in 
Express LLC v. Club Monaco U.S., Inc., 2002 WL 31973223, at *4 (Mass. Super. Ct. Dec. 10, 
2002), was based solely on an allegation of breach of the duty of good faith and fair dealing, an 
implied contractual term.  And the court in Northeast Data Sys., Inc. v. McDonnell Douglas 
Corp., 986 F.2d 607 (1st Cir. 1993) held that additional allegations of bad intent added too little 
to a breach of contract claim to take it out of the scope of a contractual choice-of-law clause.  Id. 
at 609-10.  Here, by contrast, plaintiffs allege behavior completely apart from the Banks’ breach 
that is not within the scope of the Commitment Letter’s choice-of-law provision. 
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N.E.2d 806, 821 (Mass. 1991) (internal quotations and citations omitted).  As another 

Massachusetts court has explained, chapter 93A is violated by a “consistent pattern of the use of 

a breach of contract as a lever to obtain advantage for the party committing the breach in relation 

to the other party; i.e., the breach of contract has an extortionate quality that gives it the rancid 

flavor of unfairness.” Atkinson v. Rosenthal, 598 N.E.2d 666, 670 (Mass. App. Ct. 1992); see 

also Commercial Union Ins. Co. v. Seven Provinces Ins. Co., Ltd., 217 F.3d 33, 41, 43 (1st Cir. 

2000) (holding liable reinsurer who refused to honor valid contract but “never communicated to 

[the insured] a decision to deny coverage,” “engaged in a pattern of evasiveness and 

obstructionism,” and “ rais[ed] multiple, shifting defenses . . . in a lengthy pattern of foot-

dragging and stringing [the insured] along, with the intent . . . of pressuring [the insured] to 

compromise its claim”); Community Builders, Inc. v. Indian Motorcycle Assocs., Inc., 692 

N.E.2d 964, 977-79 (Mass. App. Ct. 1998) (finding that debtor’s “foot dragging” and “stringing 

along” was intended to “put pressure on [creditor] to compromise its claim” thereby violating 

chapter 93A). 

The conduct described above, in Plaintiffs’ Verified Complaint, and in the Joint Affidavit 

fits squarely into that line of cases.  The Banks knew they had a contractual obligation to fund 

the transaction in a manner consistent with the terms of the Commitment Letter, but they 

engaged in a pattern of delay and obstruction that was intended to enhance their bargaining 

power and extract concessions from Plaintiffs.  Specifically, the Banks, having decided not to 

fund the transaction on the terms to which they had agreed in the Commitment Letter, undertook 

a concerted campaign to alter those terms through improper means and, when that failed, to 

sabotage the deal through pretextual negotiations.  The Banks deliberately withheld drafts of the 

credit documentation in an attempt to force renegotiation.  When that gambit failed, the Banks 
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produced drafts that they knew were inconsistent with the Commitment Letter, that they knew 

Plaintiffs could not accept, and that they hoped would provide cover for their decision not to 

fund the transaction on the terms to which they had agreed.  All the while, the Banks refused to 

reveal their true intentions, stringing along the Plaintiffs and preventing them from finding 

alternative financing before it was too late.  See Exs. 4-5, 7-8, 17-18, 20. 

Finally, the Banks are wrong to contend (Bank Br. at 30-31) that, simply because certain 

communications that form the basis of Plaintiffs’ Chapter 93A claim originated in New York, 

Plaintiffs’ claim cannot proceed.  The question whether a violation of Chapter 93A occurred 

“primarily and substantially” in Massachusetts is “necessarily . . . fact intensive and unique to 

each case.”  Kuwaiti Danish Computer Co. v. Digital Equip. Corp., 781 N.E.2d 787, 798 (Mass. 

2003).  Plaintiffs all maintain their principal places of business in Massachusetts, and meetings at 

which the Banks made affirmative misrepresentations took place in Massachusetts. Joint Aff. 

¶ 18; Compl. ¶ 111.  Those facts establish that the “center of gravity” of the Banks’ misconduct, 

id. at 799, was in Massachusetts; at a minimum, they are sufficient to raise a triable issue of fact 

on that point. 

C. Civil Conspiracy 

Finally, Massachusetts law also is applicable to Plaintiffs’ civil conspiracy claim.  The 

Banks concede that New York choice-of-law rules for conduct-regulating torts like civil 

conspiracy apply the law of the jurisdiction in which the tort took place.  Mot. at 31-32; see 

Schultz v. Boy Scouts of Am., Inc., 65 N.Y.2d 189, 198 (1985).  As described above, there is 

ample evidence that the tortious conduct that was the subject of the conspiracy took place in 

Massachusetts. 



 

 35  

 

As to the merits of the claim, there is likewise ample evidence to raise questions of 

material fact concerning the Banks’ liability for civil conspiracy.  When the conspiracy is alleged 

to be in furtherance of some underlying tortious conduct – as alleged here – Massachusetts holds 

co-conspirators liable when they “manifest a common plan to commit a tortious act where the 

participants know of the plan and its purpose and take affirmative steps to encourage the 

achievement of the result.”  Kurker v. Hill, 689 N.E.2d 833, 837 (Mass. App. Ct. 1998) (internal 

quotations omitted).  Evidence of a common plan among the Banks is overwhelming here.  In the 

words of one Credit Suisse executive, the Banks were “partners in this predicament.”  Ex. 20 at 

7789.  The Banks as a group approached Plaintiffs in seeking concessions on the Commitment 

Letter.  Joint Aff. ¶ 18; Compl. ¶¶ 4-5, 51.  And the Banks’ internal communications reveal a 

concerted plan to extract concessions through improper means and then to engage in sham 

negotiations once it became clear that Plaintiffs intended to hold the Banks to the terms of the 

Commitment Letter.   As early as August 2007, a Citigroup executive suggested “reach[ing] out” 

to Deutsche Bank to “coordinate” and “start focusing on a plan of action for restructuring the 

financing.”  Ex. 4.  And by September, a full three months before the “hat in hand” presentation, 

Citigroup thought it wise to “go in with [Deutsche Bank] and perhaps [Morgan Stanley] – as a 

sign of strength.”  Ex. 30 at 7072.  Indeed, the Banks have consistently taken the same position 

on the key issues in dispute throughout this process, and a jury could reasonably conclude that 

they did so as a result of a common plan to string out meaningless negotiations in order to avoid 

funding the Clear Channel acquisition. 
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III. 
 

THE BANKS ARE NOT ENTITLED TO SUMMARY JUDGMENT 
ON THEIR DECLARATORY JUDGMENT COUNTERCLAIMS  

The Banks seek summary judgment on their First and Second Counterclaims, both 

of which seek a declaration that they did not breach the Commitment Letter.  They also seek 

summary judgment on their Third Counterclaim, which seeks a declaration that, as a matter of 

law, the Court cannot enter a judgment of specific performance requiring them to fund the loans 

in accordance with the Commitment Letter.  For all the reasons set forth above, the Banks have 

no entitlement to such relief and summary judgment should be denied. 

The Banks’ Notice of Motion also seeks a declaration that “the Banks’ potential 

liability to Clear Channel on any claim made in connection with the Merger Agreement is no 

more than $500 million.”  Notice of Motion at 2.  This part of their motion does not appear to be 

addressed to the Plaintiffs.16  However, to the extent the motion can be construed to seek any 

declaration with respect to the Banks’ liability for damages to the Plaintiffs, the motion should be 

denied.  The Merger Agreement provision on which the Banks rely states that “in no event shall 

the Company seek to recover money damages in excess of  . . . .”  Bank Br. at 34.  As the Banks 

explain, “Company” refers to Clear Channel.  (Id. at 35).  Accordingly, this provision does not 

concern the potential liability of the Banks to the Plaintiffs, and the Banks do not argue 

otherwise. 

                                                 
16 The Banks’ brief likewise argues that they are entitled to a declaration with respect to 

“the potential liability of the Banks to Clear Channel.”  Bank Br. at 35. 






