
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

CLEAR CHANNEL BROADCASTING, :
INC., et al., :
                                : 
               Plaintiffs, :
                                : 
           vs.                  :   Civil Action 
                                :   No. 3550-VCS 
NEWPORT TELEVISION LLC, :
                                : 
               Defendant. :
 

- - - 
 
                        Chancery Courtroom No. 12A 
                        New Castle County Courthouse                        
                        Wilmington, Delaware 
                        Tuesday, February 26, 2008 
                        1:12 a.m. 
 

- - - 
 
 
BEFORE:  HON. LEO E. STRINE, JR., Vice Chancellor. 
 
 

- - - 
 

 
ORAL ARGUMENT AND RULING ON MOTION TO EXPEDITE 

 

 
- - - 

 

 

 

 
                                                       

CHANCERY COURT REPORTERS 
500 North King Street - Suite 11400 

Wilmington, Delaware 19801-3759 
(302) 255-0525 



     2

 1 APPEARANCES: 
 

 2 R. JUDSON SCAGGS, JR., ESQ. 
FREDERICK H. ALEXANDER, ESQ. 

 3 LESLIE A. POLIZOTI, ESQ. 
CHRISTINE J. DEALY, ESQ. 

 4 ERIC SCOTT WILENSKY, ESQ. 
Morris, Nichols, Arsht & Tunnell 

 5        -and- 
VERNON R. PROCTOR, ESQ. 

 6 PATRICIA L. ENRIO, ESQ. 
Proctor Heyman LLP 

 7   for the Plaintiffs 
 

 8 MATTHEW F. BOYER, ESQ.                                                            
Connolly Bove Lodge & Hutz 

 9        -and- 
JOSEPH S. ALLERHAND, ESQ. 

10 ANTHONY J. ALBANESE, ESQ. 
JOSEPH A. KUZNESKI, ESQ. 

11 SHIRLEY JEAN, ESQ. 
of the New York Bar 

12 Weil, Gotshal & Manges LLP 
  for the Defendant. 

13  
- - - 

14  

15  

16

17

18

19

20

21

22

23

24

CHANCERY COURT REPORTERS



     3

 1 THE COURT:  Mr. Scaggs, I guess your

 2 corporate partners didn't trust you to handle the

 3 matter this morning.

 4 MR. SCAGGS:  Not this one.

 5 THE COURT:  I think I would like to

 6 hear from the corporate lawyers.  I think there are a

 7 few rules of civil procedure we need to go through,

 8 and I thought they could shed some light on.

 9 MR. SCAGGS:  I'm all for that, Your

10 Honor.  Thank you for hearing us today.

11 If it please the Court, we are here

12 requesting that this Court expedite Clear Channel

13 versus Newport Television.  As we have laid out in our

14 complaint, motion to expedite and the letter that we

15 filed late this morning, which replies to the letter

16 filed early this morning, or earlier this morning, by

17 Newport, we believe the case easily meets the test for

18 expediting these proceedings.

19 THE COURT:  I guess the question is

20 even if we were going to expedite, what is magical --

21 I mean, I understand that Clear Channel might have to

22 get some sort of FCC approval.

23 MR. SCAGGS:  Yes, Your Honor.

24 THE COURT:  But you have known about
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 1 that for awhile, I take it.  I am assuming that's not

 2 any contractually-specified deadline.  Is it?

 3 MR. SCAGGS:  The drop-dead date -- if

 4 -- there is two possibilities.  First, if the LBO

 5 closes, the big deal it's being called --

 6 THE COURT:  Right.

 7 MR. SCAGGS:  If the FCC consent that

 8 we currently have for the asset purchase transaction

 9 goes away, that will have to be redone.

10 THE COURT:  Okay.

11 MR. SCAGGS:  And that, of course, is

12 not guaranteed it will be redone.  It's required for

13 the deal.  So you could lose the deal completely.  It

14 also could put the deal off for months, because there

15 is no controlling the FCC and their schedule.

16 THE COURT:  Is there an actual

17 deadline for the expiration of the contract?

18 MR. SCAGGS:  It would be -- it depends

19 on the FCC approvals, because if you lack FCC

20 approval, there would be an extension of the deadline.

21 THE COURT:  Until when?

22 MR. SCAGGS:  It would be into 2009,

23 probably about April of 2009, if the LBO closes and

24 you lose the FCC consent, because that period resets.
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 1 THE COURT:  Okay.

 2 MR. SCAGGS:  If the LBO did not close,

 3 the date right now would be April 20 to close the

 4 transaction.  So there are real reasons, in either

 5 event, to have the case expedited.

 6 THE COURT:  Your friends say -- and it

 7 was in your February 15th letter -- that you have

 8 known about their recalcitrance for some period of

 9 time and didn't do anything about it.  And I'm not

10 talking about the period of time between the 15th of

11 February and now.  That's on them.  And you know, if

12 they didn't want to talk peace, they didn't have to

13 talk peace.  But --

14 MR. SCAGGS:  Well, there was a call in

15 October where it was told that -- told to Clear

16 Channel that Newport was -- or Providence was

17 reconsidering its options.  And there was talk about

18 other prices.  However, once you moved into December,

19 January, etc., there was, as alleged in our complaint,

20 the series of communications, as we explained at the

21 end of our letter saying, "Okay.  We are going to do

22 this.  We need more time for the banks.

23 "Okay.  Go work with your banks.

24 "No.  We still can't get them there.
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 1 We need more time.

 2 "Okay.  

 3 "Well, we need more to get our

 4 approval from the FCC, so we don't have to divest.  We

 5 don't want to divest these assets.  We need to get

 6 that exception from the FCC.

 7 "Fine."

 8 All this time, of course, Newport and

 9 Providence is perfectly aware that the LBO is pending,

10 and what it will do to the FCC consent.

11 THE COURT:  When did you get the FCC

12 consent?

13 MR. SCAGGS:  I don't know that date.

14 MR. LEVIN:  Early December.

15 MR. SCAGGS:  Early December.  So if

16 Clear Channel is guilty of anything here, it's

17 believing what it to be -- it believed to be good

18 faith representations of its transaction partner, that

19 they were working towards a closing and needed more

20 time.  When that became clear, that wasn't the case,

21 or they at least began to suspect it strongly and they

22 saw the LBO date looming, they did bring an action.

23 As we found out from the filing in North Carolina from

24 Wachovia, apparently, we had Newport a playing both
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 1 ends against the middle, telling the banks at the same

 2 time, "Pencils down."  No wonder we can't get a

 3 transaction closed.  They didn't have their own banks

 4 working on it.

 5 THE COURT:  So you and Wachovia have

 6 joined forces?

 7 MR. SCAGGS:  Hardly.  But we would

 8 love to, and we would love to bring them to the table.

 9 THE COURT:  Adopting all of

10 Wachovia's position.  

11 MR. SCAGGS:  No, Your Honor.  But at

12 least there is reason to believe that that was

13 happening.  Those are the allegations.  Quite right,

14 this is not proven yet.  So based on that, and based

15 on -- and I would expect, strongly, Your Honor has

16 seen the agreements, and could go through them, but we

17 certainly have a colorable claim that a specific

18 performance remedy is available here, and this Court

19 -- I have the transcript from the Chancellor back in

20 the Caremark matter, where he said -- essentially

21 lamenting that this Court can't always decide every

22 issue and motions to dismiss at the scheduling

23 conference stage.

24 It's a colorable claim.  We think it's
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 1 a lot more than that, and we will be able to prove

 2 that, and have already demonstrated that, in the way

 3 we have gone through for Your Honor in our letter

 4 today how --

 5 THE COURT:  They have not tendered to

 6 you the payment.  Right?

 7 MR. SCAGGS:  That's correct.

 8 THE COURT:  What if they did?

 9 MR. SCAGGS:  Well, there is two

10 aspects.  There is the debt financing and there is the

11 equity commitment.

12 THE COURT:  I'm talking about the

13 break fee.

14 MR. SCAGGS:  Okay.

15 THE COURT:  I don't know how it's

16 defined.  Some sort of excess termination fee.

17 MR. SCAGGS:  There is a deposit and an

18 excess together.

19 THE COURT:  Right.  Your friends are

20 acting -- preview for them.  They are acting as if

21 they have done something they haven't yet done, which

22 is to disburse to the seller the escrowed funds and

23 pay to the seller the excess termination fee.  They

24 forget the thing before the comma.  That is kind of
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 1 convenient.  Not surprising, but they forget it.  It's

 2 in 10.5, for quizzical faces.

 3 You want me to expedite this so you

 4 can get an order of specific performance.  What is it

 5 that you want?  What obligations of the agreement do

 6 you want specifically enforced?

 7 MR. SCAGGS:  That is, of course, an

 8 excellent question, Your Honor.

 9 First and foremost, and what should

10 come first, is an order requiring Newport to take

11 commercially reasonable efforts, as it's required to,

12 to get the financing and otherwise close the

13 transaction.

14 THE COURT:  So which -- and there is a

15 covenant on financing.  Right?  Is it --

16 MR. SCAGGS:  Yes, Your Honor.

17 THE COURT:  5.14?  And do they have to

18 get -- do they have to get alternative financing

19 unless it's on terms equal to the financing they had

20 previously obtained?

21 MR. SCAGGS:  Well, it should be on

22 similar terms, yes.  But they have to make that

23 effort.

24 THE COURT:  Right.  Does that include
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 1 equity financing?

 2 MR. SCAGGS:  Yes.  We believe they

 3 have to take all -- they have to take commercially

 4 reasonable efforts to meet all the conditions,

 5 including the equity financing.

 6 THE COURT:  They should go to KKR and

 7 Blackstone.  It could be an interesting thing in the

 8 evolution of private equity.  Right?  It would be a

 9 shell of someone else going to other private equity

10 things and saying, "Here is a deal."

11 MR. SCAGGS:  Court ordered shopping.

12 THE COURT:  They bound themselves.

13 Right?

14 MR. SCAGGS:  Absolutely.  Absolutely.

15 The point at this stage is there is no reason to think

16 that if they are ordered, that at least the parent

17 won't live up to that obligation.  They want to talk

18 about, well, "The limited guarantee does this..." --

19 THE COURT:  I take it that -- I

20 thought there was a covenant -- there is essentially a

21 provision here that -- where they don't have to sue

22 their parent.  Right?

23 MR. SCAGGS:  I don't think that is it,

24 Your Honor.  I don't think -- if you are talking about
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 1 the limited guarantee, that does not -- that does not

 2 provide that Newport in no way is able to or could be

 3 required to sue its parent.  What it says is that

 4 Clear Channel can't, by or through, seek to impose any

 5 personal liability.  It also has excluded from the

 6 definition of who those restrictions apply to,

 7 consistently in each of those sections, the purchaser

 8 entity, if you look at the limited guarantee.  Each

 9 time.  Certainly, the purchaser entity here can seek

10 to enforce.

11 THE COURT:  Its agreement with its

12 parent.

13 MR. SCAGGS:  Yeah.  If not -- if the

14 limited guarantee means that it could never do that,

15 then the equity commitment is just ink on paper.  Why

16 even hand it to us?  That is why it is first and

17 foremost to get that order, to see if Newport and

18 Providence will actually stand up, fulfill its

19 obligations and fund.  Otherwise -- and if they do, to

20 bring the banks in, and use commercially reasonable

21 efforts to do so.  Once again, not that they are true,

22 but there are certainly allegations down in North

23 Carolina that --

24 THE COURT:  So you are saying
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 1 "commercially reasonable obligations" may mean they

 2 have to seek alternative financing, if they can get

 3 that, and if they can't get it, make their financing

 4 partners honor their contractual commitment to them.

 5 MR. SCAGGS:  Exactly.  So I think that

 6 is the two aspects, Your Honor.  And like I said, we

 7 have laid it out there.  If you look at these

 8 agreements, it provides for the ability -- of course,

 9 10.4 is very important.  It's not qualified.  It's a

10 specific performance remedy.

11 THE COURT:  If the -- if March 31st --

12 just explain to me a little bit more.  There is a

13 going -- there is a -- an LBO going on at Clear

14 Channel?

15 MR. SCAGGS:  Yes, Your Honor.

16 THE COURT:  What is the regulatory

17 issue?  Do some of the partners involved have other

18 commercial interests which would concern the FCC?

19 MR. SCAGGS:  I don't think any of

20 those issues are -- would control the timing at this

21 point.

22 THE COURT:  No.  I mean, you are

23 talking to me that I have got to do something by the

24 end of March.
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 1 MR. SCAGGS:  I'm sorry.

 2 THE COURT:  I'm trying to figure out

 3 what it is about the -- you call it "The Big Deal."  I

 4 have got the tiny -- the teeny tiny deal.  I always

 5 joke -- I joke to the Chancellor that I get to do

 6 Netsmart.  I get to do a deal that is smaller --

 7 that's like a quarter of the size of the termination

 8 fee in the Caremark deal.  It's like microcap

 9 Chancery.  But the -- so I'm glad I'm doing the teeny

10 tiny thing again.

11 But I'm trying to figure out:  If

12 Clear Channel goes private, Clear Channel already owns

13 what it is seeking to sell.  You see my deep grasp of

14 the economics of this?  So I would think from the

15 FCC's standpoint, what would be concerning about the

16 going private would only be if there was some partner

17 in the going-private transaction which had other

18 broadcast assets that it was going to consolidate with

19 Clear Channel's preexisting networks.  And even in

20 that, I would think that divestiture and sale of these

21 stations would tend to be something that would be

22 easier to get approval of, rather than the retention.

23 So I'm just -- I'm not -- there is maybe just

24 something I'm missing about the regulatory landscape
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 1 here.

 2 MR. SCAGGS:  And I can get more

 3 details, but -- and your grasp exceeds mine.  I think

 4 it's undisputed --

 5 THE COURT:  That's frightening,

 6 actually.

 7 MR. SCAGGS:  That if the LBO closes,

 8 that the current approval will vanish, because the

 9 change in ownership, ultimately, of Clear Channel.

10 New seller.

11 THE COURT:  Right.  But the approval

12 is to allow the seller to transfer to the buyer.  What

13 is the FCC worried about, the identity of the buyer?

14 I mean, oftentimes there is concerns -- I mean, it's a

15 quaint notion.  I remember as a lawyer, when Judge

16 Posner worked at the Federal Trade Commission in the

17 sixties, and worked on a case, I believe, about a

18 merger of a supermarket chain in California, because

19 there were going to be like fewer than 15 supermarket

20 chains left.  And then, of course, I got to do -- I

21 got to have the Oracle/PeopleSoft thing, where the

22 federal courts concluded that having two enterprise

23 software companies in the entire world was not an

24 antitrust issue.  We have evolved a little bit, or
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 1 devolved, or there has been new -- what do they call

 2 it?  Intelligent design.

 3 And what I'm saying, though, is the

 4 quaint notion under the FCC I think would have been:

 5 Would there be something resulting from this

 6 transaction where some particular entity would have

 7 control over too many broadcast assets in a particular

 8 broadcast space or geographic market?  I thought that

 9 that tended to be the regulatory focus.  And if we are

10 talking about getting approval for a divestiture, and

11 the identity of the buyer has not changed, and the

12 result of not approving -- giving regulatory approval

13 is that, you know -- I don't know whether they can

14 force you to disgorge it and sell to someone.  I don't

15 know.  That is what I'm trying to get at.  And it's a

16 scheduling issue, because you are talking about a very

17 compact time frame.

18 MR. SCAGGS:  Understood, Your Honor.

19 I think the point is, from Clear Channel's

20 perspective, it's the FCC, five commissioners, five

21 votes.  It can be --

22 THE COURT:  But Clear Channel has 13

23 different radio-formatted stations in every city, and

24 they are identical.  So they have dealt with that.  So
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 1 five commissioners should be, you know -- that's the

 2 adult contemporary.  That is the classic rock.

 3 MR. SCAGGS:  And say --

 4 THE COURT:  They identify each

 5 commissioner and channel broadcasting to him.

 6 MR. SCAGGS:  But to say that there

 7 shouldn't be optimism that you would get that approval

 8 is one thing.

 9 THE COURT:  But we are talking here --

10 I have to balance whether -- I understand -- I don't

11 want to inconvenience Clear Channel.  I mean, Lord

12 knows, because it would get in the way of their

13 homogenizing radio even more.  I mean, I'm kidding,

14 but we all listen.  They have a lot of channels, and

15 they are pretty standard.  The fact that they might

16 have to go back to the well, to the FCC, when they

17 have already laid a lot of groundwork, and when I have

18 to assume that the FCC are pretty reasonable people,

19 and that if the dynamics for the interests that the

20 FCC is charged to protect have not changed, that it's

21 not going to be that onerous an approval process.

22 I have to take that into account when

23 I'm -- you are talking about me scheduling -- you want

24 a decision.  It's not just you want a hearing.  You
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 1 want me to decide this before April.

 2 MR. SCAGGS:  Yes, Your Honor.  Yes,

 3 Your Honor.

 4 THE COURT:  I mean, assume I have

 5 human impulses towards laziness, like everyone else,

 6 or maybe I have other stuff to do.

 7 MR. SCAGGS:  Sure.

 8 THE COURT:  Clear Channel, I'm sure it

 9 has fewer resources than the Court, in order to, like,

10 make a regulatory filing, compared to writing a

11 decision in a month.

12 MR. SCAGGS:  Yes, Your Honor.  And I

13 cannot cite to the Court some particular new obstacle

14 that would be presented as far as FCC approval due to

15 the -- due to the closing of the LBO.  However, that

16 would put the schedule for the ability to close in the

17 hands of the federal agency and out of the hands of

18 the parties, which, once again, could be a very long

19 time even assuming that it was relatively routine,

20 because the FCC works on its own schedule.  I think

21 that is the basic point.

22 THE COURT:  This is, again -- this is,

23 again, on the theory that -- which, I mean, we find

24 flattering around here, that the one institution in
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 1 society that is amenable to a request to move faster

 2 than usual is the Delaware Court of Chancery, to the

 3 exclusion of all other societal institutions.

 4 MR. SCAGGS:  That's what we love about

 5 you, Your Honor, among many things.

 6 THE COURT:  You might love the FCC

 7 too, if you asked.  Right?

 8 MR. SCAGGS:  Well, that's right.  But

 9 there is -- as I understand, there is no -- there is

10 no reliable prediction on that.

11 THE COURT:  Okay.  That's the bottom

12 line.  I can --

13 MR. ALEXANDER:  Your Honor, if I may?

14 MR. SCAGGS:  My corporate partner.

15 THE COURT:  You embarrassed --

16 MR. ALEXANDER:  Your Honor, I thought

17 that you wanted to hear from me, so I have sort of --

18 THE COURT:  I have been yearning.

19 MR. ALEXANDER:  But I'm going to talk

20 about something that I don't know a lot about; not

21 corporate law, but FCC law.

22 The agreement I think sort of reflects

23 the concept that if you have to go back to the well

24 with the FCC, it may take a long time.  There is this
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 1 Section 101 -- or 1.10(f), which extends the drop-dead

 2 date by a period of time equal to the time from the

 3 signing of the agreement, April of '07, to the time

 4 you make that refiling, which in our case could be

 5 like a year, because I think the parties understood

 6 that if you had to go back again, you may be going

 7 through the whole process again.

 8 You could have a change at the

 9 commission.  You could have a change in view.  But the

10 point is, we are back, you know -- whether it's

11 logical or not, we are at risk of being back to square

12 one with the FCC if we go past the --

13 THE COURT:  You are at risk, but

14 again, that also assumes, to me, to assume something

15 about the FCC that I don't assume, which is that the

16 material market dynamics have not changed, and that

17 they already gave due and thorough consideration to

18 the previous application, that an expedited

19 application with an explanation would not receive

20 favorable attention from the commission, in order to

21 do things fast.  I mean, I just don't assume that

22 regulatory agencies are entirely insensitive to

23 commercial realities.

24 Now, if you are afraid to ask, that is
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 1 a -- really a problem of personhood and intestinal

 2 fortitude that I can't really deal with, but Clear

 3 Channel has to take that up with -- maybe they can get

 4 an appointment with the new HBO therapist.

 5 MR. SCAGGS:  Anyway, Your Honor --

 6 THE COURT:  Basically, April 20th

 7 remains a drop-dead date, potentially, or no?

 8 MR. SCAGGS:  Yes, if the LBO does not

 9 close.

10 THE COURT:  If it does not close.

11 MR. SCAGGS:  If it does not.

12 THE COURT:  When is the big deal

13 supposed to close?

14 MR. SCAGGS:  As early as March 31st.

15 THE COURT:  As early as.  That doesn't

16 seem to be moving or shaking?  That seems to be on

17 track.

18 MR. SCAGGS:  On track.  Nothing -- we

19 have no information to indicate that any party is

20 seeking out, or anything like that -- seeking an out

21 of any type.

22 THE COURT:  Okay.  How do you deal

23 with your friends' argument that, basically, there is

24 no right to specific performance?
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 1 MR. SCAGGS:  Sure.  The agreement

 2 certainly provides for it.  10.4, what they point to

 3 are -- what Newport points to is two other -- you

 4 know, it's what Your Honor was talking about before.

 5 10.5, the fact that if a termination fee -- if Clear

 6 Channel becomes entitled to a termination fee, that is

 7 what you get for damages.  And that happens in 10.1

 8 once Clear Channel elects to terminate.  And it has

 9 certain grounds that it can do that or it cannot do

10 it.  So 10.5 doesn't help.  And neither does 3.6.

11 Simply says the same thing.  If you fail to get

12 financing, then you become entitled to take that

13 termination fee.  But that doesn't in any way say that

14 Clear Channel has to, or limit its remedies.  And

15 that, of course, is strongly supported by the fact

16 that 10.4 is there.

17 THE COURT:  So really, do you -- what

18 happens -- I can't specifically order them to close

19 the transaction.  Right?

20 MR. SCAGGS:  That's right, Your Honor.

21 THE COURT:  I can only order them to

22 undertake commercially reasonable efforts to get the

23 financing equity and debt necessary to close.

24 MR. SCAGGS:  That's correct.  And to
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 1 close once they have those, if they just decide not

 2 to.

 3 THE COURT:  And if they default?

 4 MR. SCAGGS:  As in --

 5 THE COURT:  As in they don't do

 6 anything.

 7 MR. SCAGGS:  Before or after Your

 8 Honor orders them to?

 9 THE COURT:  Say after.

10 MR. SCAGGS:  I guess they would be in

11 contempt of Court, Your Honor.

12 THE COURT:  And I incarcerate the

13 piece of paper?

14 MR. SCAGGS:  I'm happy to say I don't

15 think that it will come to that, and that -- all these

16 funds, corporations throughout this country, respect

17 this Court's order and comply with it.

18 THE COURT:  The point of it is, and I

19 think it's obviously going to be -- it's an

20 interesting market dynamic that is going to go on,

21 which is whether closing conditions rise to the level

22 traditionally required of strategic buyers or descend

23 to the level that traditionally were used with private

24 equity buyers.  That is an interesting market dynamic
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 1 that is going to go on, because I'm not sure strategic

 2 buyers are just going to say, "We are going to offer

 3 up the same closing conditions we used to when we are

 4 competing with people who won't."

 5 And you could also see whether that

 6 could push in a lot of different directions, in terms

 7 of how the competitiveness goes, but I think your

 8 friends are going to say, "Mr. Scaggs, the only

 9 entities against which the Court can enter an order

10 are these entities, and they have whatever resources

11 they do."  

12 The contract specifically disclaims

13 any ability on the part of your clients to pierce

14 their veil and go after the parents.  So if these

15 entities default, they default.

16 MR. SCAGGS:  Yes.

17 THE COURT:  Then what are you left

18 with?

19 MR. SCAGGS:  Sure.  There is the

20 order.  It will be clear, then, as a matter of law and

21 reputationally, that they just stepped away, and that

22 is valuable.  And that's what -- to the extent Clear

23 Channel is entitled to this order, it should get it

24 for that reason alone.
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 1 The next step, enforcement of that

 2 order, could take a number of forms, including an

 3 order requiring Newport to institute litigation.  It

 4 would be unusual, but it would be simply making

 5 Newport live up to the obligations it has undertaken.

 6 That would be commercially reasonable if you know that

 7 your bank or that your equity -- that your equity fund

 8 just isn't doing it.  That would be reasonable.  They

 9 may have to do that.  I know, for example, Mr. Seitz,

10 who is Delaware counsel -- C.J. Seitz, who is Delaware

11 counsel to Newport, in the United Rentals case even

12 said there could be -- and they advanced the argument

13 there could be a receiver, some special agent

14 appointed to make sure that those litigations go on,

15 and they go on in good faith.

16 THE COURT:  But they would have to

17 marshal the assets that are in the corporation.

18 MR. SCAGGS:  Sorry, Your Honor?

19 THE COURT:  You could only do that

20 marshaling the assets that are in the entity.

21 MR. SCAGGS:  And one of the assets is

22 the commitment, these contractual commitments.

23 THE COURT:  Right.  You would have to

24 find somebody to take it as like a contingency fee
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 1 case, or something.

 2 MR. SCAGGS:  Yes, Your Honor.

 3 THE COURT:  I mean, it would be an

 4 interesting thing to ask Mr. Boyer and his colleagues

 5 who is giving the assetless corporation the money to

 6 pay their bills.  And you know, I'm wondering how that

 7 got funded.  It's -- curious minds want to know.  But

 8 -- because its, supposedly, only assets are the equity

 9 in the -- and the loan financing commitments.  So the

10 lawyers must be very nervous -- their partners must be

11 very nervous about the receivable that could be run

12 up.  We could have an application to Community Legal

13 Aid for appointment for the defendants.

14 MR. SCAGGS:  That is an enforcement

15 question.  That should be secondary, although very

16 interesting, obviously.

17 THE COURT:  But you admit, really, you

18 are talking about specifically enforcing the covenant.

19 MR. SCAGGS:  Yes.  The covenant in the

20 agreement.  We are not -- we don't have the illusion

21 that the Court can say, "Close," and that can happen.

22 They have got to get their banks.  We think there is a

23 method to do that.  Once again, first and foremost,

24 this order is saying to Newport, "There is no reason
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 1 under this agreement why you shouldn't be living up to

 2 those."

 3 THE COURT:  Have they claimed MAC or

 4 material adverse effect?

 5 MR. SCAGGS:  Not that I have seen in

 6 any of their papers.  They have raised the potential

 7 for market change, etc.  That would be better asked of

 8 them.  I haven't seen that expressly stated in any of

 9 their filings so far.  Anything else?

10 THE COURT:  No.  Thank you, Mr.

11 Scaggs.  Mr. Boyer.

12 MR. BOYER:  Your Honor, if I could

13 defer to Joseph Allerhand to make the presentation?

14 THE COURT:  Sure.

15 MR. ALLERHAND:  May I proceed, Your

16 Honor?

17 THE COURT:  Yes, you may.

18 MR. ALLERHAND:  May it please the

19 Court.  Your Honor, I would like to cover a number of

20 points, but I want to start someplace and end at the

21 same place, because it's the rub of the entire problem

22 here, and what is the point of obfuscating?

23 What they want to happen, Your Honor,

24 is to use this Court to force the purchaser to sue its
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 1 parent on an equity commitment funding letter, and

 2 then to pursue the banks at the same time.  They won't

 3 say it.  That is exactly the relief they are seeking.

 4 THE COURT:  Okay.  What is the problem

 5 with that?

 6 MR. ALLERHAND:  Section 10, which they

 7 didn't bring to your attention in the complaint, and

 8 which they misquoted in the letter today, which Clear

 9 Channel signed in the limited guarantee, Your Honor,

10 with my client, Providence, the one they want to get

11 the money from -- the part they left out in the quote

12 says that they can never use -- Clear Channel cannot

13 use, Your Honor, the purchaser to get any relief other

14 than the relief that is in the limited guarantee,

15 which is the breakup fee.

16 Let's look at the language, Your

17 Honor.  It was omitted in the letter.  It's Section

18 10, Your Honor, attached to our letter.

19 THE COURT:  Are you talking about in

20 the acquisition agreement?

21 MR. ALLERHAND:  No, Your Honor.  This

22 is signed the same day as the acquisition agreement,

23 by Clear Channel.  All these documents, Your Honor,

24 are signed the same day.  We have a purchase agreement
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 1 with the shell entity.

 2 THE COURT:  Okay.

 3 MR. ALLERHAND:  We then have two

 4 funding commitment agreements, one from the shell

 5 entity to its shell parent, and then from the shell

 6 parent, Your Honor, to the Providence Equity Funds,

 7 where the equity money is.  At the very same time,

 8 Your Honor, on the same day, we have a limited

 9 guarantee, called limited for a reason, because it's

10 limited.  That is the only commitment that Providence

11 has ever made to Clear Channel.  And they know it,

12 Your Honor, and that's why Clear Channel is not -- why

13 Providence is not sued here, Your Honor.

14 What does that limited guarantee say?

15 First of all, what is a limited guarantee, Your Honor?

16 It says there is a deposit, Your Honor, of 30 million

17 which was put into the shell entity when the deal was

18 closed.  Section 10.5 says the total breakup fee in

19 the asset purchase agreement is a total of 45 million,

20 give or take a few pennies, Your Honor.  The limited

21 guarantee -- there are two of them -- say that two

22 Providence funds guaranteed to Clear Channel that they

23 will make up the difference between the 30 million

24 that was put into the shell and the total of
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 1 45 million, Your Honor, which is the exclusive remedy

 2 under 10.5 if there is a failure to consummate the

 3 transaction.

 4 The language in Section 10, which is

 5 no recourse, signed by the plaintiff in this case,

 6 omitted in the complaint, omitted in the letter to

 7 Your Honor with ellipses, says the guaranteed party --

 8 that would be Clear Channel -- acknowledges and agrees

 9 that it has no right of recovery against, and no

10 personal liability shall attach to, the guarantor.

11 Those are the Providence funds, Your Honor, the only

12 ones with the money.  Then I'm skipping.  And here is

13 the language they omitted:  "By or through a claim by

14 or on behalf of purchaser against any guarantor or

15 purchaser to enforce any of the commitment letters,

16 each dated as of the date hereof."  And then it goes

17 on.

18 It continues, Your Honor, and makes it

19 clear that the sole and exclusive remedy here, Your

20 Honor, is to enforce the limited guarantee.  So while

21 this Court is an extraordinary court and has often

22 done extraordinary things, Your Honor, to make itself

23 available for expedited discovery, I have never seen

24 an instance where this Court has allowed expedited
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 1 discovery on a wing, hope and a prayer.

 2 THE COURT:  Why shouldn't your client

 3 go get an investment bank -- it has you all.  It has

 4 got five lawyers for a scheduling conference.  Go look

 5 for equity.

 6 MR. ALLERHAND:  First of all, Your

 7 Honor, we have spent the last 12 months trying to

 8 close this deal.

 9 THE COURT:  How do I know that you

10 have gone to anyone else other than to the people that

11 you tell us don't have any obligation?

12 MR. ALLERHAND:  First of all, the

13 covenant that was cited to you, 5.1, whatever it is on

14 financing, says that our obligation, the shell's

15 obligation, Your Honor, to seek financing keys in at

16 the conclusion of the marketing period, which is a

17 defined term.  They have alleged that the marketing

18 period ended more than a month ago.  So if the

19 purchaser is in breach of not having secured

20 financing, they were in breach, easily, a month ago.

21 And ultimately, Your Honor --

22 THE COURT:  So what does the specific

23 performance obligation mean?

24 MR. ALLERHAND:  I think it's very
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 1 clear, Your Honor, very different from United Rental.

 2 10.4, three, four sentences, says you can get specific

 3 performance to enforce an obligation.  If we didn't

 4 get regulatory approval, if there was a step we didn't

 5 take that we could take, you could force the purchaser

 6 to do it.

 7 But Your Honor, they misquoted 10.5 to

 8 you, as well.  They started with the beginning -- and

 9 I don't say this stuff lightly.  I have very good

10 friends at Morris, Nichols, Your Honor, and have

11 practiced in this Court for many years, with the

12 Court's permission.  They start with the --

13 THE COURT:  I don't know which of --

14 whether to be sorry for you about --

15 MR. ALLERHAND:  Well --

16 THE COURT:  -- one or both of those.

17 MR. ALLERHAND:  I'm getting so old,

18 Your Honor, some of them have actually retired

19 already.

20 But Your Honor, they start with 10.5

21 to try to convince you 10.5, like in United Rental, is

22 only a termination provision; it only kicks in if

23 there is termination.  What do they say in the letter?

24 They start with the beginning part, which says in the
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 1 event there is a termination, ellipses, ellipses,

 2 ellipses, and then they pick up at the end of the

 3 paragraph, omitting the language that says

 4 "Notwithstanding anything else above, if there is a

 5 failure to consummate."  

 6 United Rentals, Your Honor, the

 7 specific performance provision talked about

 8 termination, what would occur in the event of

 9 termination.  Here you have a clear sentence that says

10 if you fail to consummate the deal --

11 THE COURT:  They have the excess

12 termination fee.

13 MR. ALLERHAND:  They have 30 million.

14 We owe them 15.  We will pay it.

15 THE COURT:  When?

16 MR. ALLERHAND:  Your Honor, they can

17 get it tomorrow.

18 THE COURT:  Have you paid it?

19 MR. ALLERHAND:  They haven't

20 terminated and asked for it.  We are happy to pay it.

21 We have told them we would pay it, Your Honor, in

22 order to resolve this.  That is the contractually

23 bargained for remedy.  The only issue -- and I want to

24 preserve the record and say it carefully.  And again,
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 1 we shouldn't be getting into what was negotiated.  

 2 We would not owe the fee, Your Honor,

 3 if the conditions for closing had not been met.  And

 4 Your Honor asked whether or not there had been a

 5 material adverse change.  If the litigation were to

 6 proceed -- I would suggest, Your Honor, there has

 7 never been expedited discovery when you can't get the

 8 relief, ultimately, which they are seeking.  It's

 9 barred.  We would explore the issue of whether or not

10 the company has suffered a material adverse change.

11 And if it has, the conditions for closing would not be

12 satisfied.  They would not be owed the fee.

13 THE COURT:  You would explore it?

14 MR. ALLERHAND:  Your Honor, we don't

15 have all the information.  The business has suffered a

16 remarkable downturn in the last couple of months.  We

17 know that.  We haven't been provided all the

18 information.  But Your Honor, to be --

19 THE COURT:  You are saying they are in

20 breach of some covenant to give you information?

21 MR. ALLERHAND:  Might be.

22 THE COURT:  Might be?

23 MR. ALLERHAND:  Might be.  I don't

24 want to answer, Your Honor, when I don't know all the
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 1 facts.  But we have told them, "You have a

 2 commercially bargained for and available remedy that

 3 is in the contract.  It's the termination fee."

 4 THE COURT:  They have -- the TV

 5 stations have suffered a remarkable downturn?

 6 MR. ALLERHAND:  That, they admit.  The

 7 only question, of whether it's disproportionate to

 8 others in the industry.

 9 THE COURT:  Because of the writer's

10 strike?

11 MR. ALLERHAND:  I'm sorry?

12 THE COURT:  Because of the writer's

13 strike?

14 MR. ALLERHAND:  I don't know, Your

15 Honor.  I apologize.

16 THE COURT:  Could that be the reason?

17 MR. ALLERHAND:  I don't know.

18 THE COURT:  America's love of

19 television I doubt has gone away.  Has it?

20 MR. ALLERHAND:  Your Honor, the point

21 I was trying to make on the guarantee --

22 THE COURT:  The confluence of a

23 writer's strike and excessive election coverage seems

24 to me to be a perfect explanation for declining
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 1 viewership.

 2 MR. ALLERHAND:  Maybe it's the perfect

 3 storm, Your Honor, but apparently, the recession may

 4 have something to do with declining advertising

 5 revenue, which has certainly afflicted this industry.

 6 I couldn't say, Your Honor, today whether the impact

 7 is disproportionate.

 8 THE COURT:  The point is, you haven't

 9 paid the whole fee.

10 MR. ALLERHAND:  No.  But Your Honor --

11 THE COURT:  No.  It's yes or no.

12 MR. ALLERHAND:  The answer is they

13 have 30 million.  We have not paid the 15 because they

14 have not sought it.  No one has come to us and said,

15 "Pay the fee," and we refused.  They have come to us

16 -- actually come to the Court and said, "Disregard the

17 clear language of Section 10, the nonrecourse."

18 And by the way, there is also clear

19 language in these commitment letters that they are

20 asking you to enforce.  Essentially, Your Honor, they

21 want you to order the shell to sue its parent and then

22 have the parent sue Newport to get the equity funding.

23 If you have no equity funding, Your Honor obviously

24 knows, the banks don't have to fund.  Absent equity
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 1 funding, the banks don't have to fund.

 2 THE COURT:  I just realized -- I'm not

 3 shocked by the notion that somebody might put up a

 4 contractual commitment from a parent to induce

 5 somebody to contract, and that they might have to

 6 actually enforce the contract against the parent.

 7 MR. ALLERHAND:  Except when you have

 8 the language that specifically says the guaranteed

 9 party.

10 THE COURT:  Tell me again.  This is

11 the problem.  This is similar to United Rentals.  This

12 is where I think if people want not to have specific

13 performance remedies, they would be best avoiding

14 putting them in contracts.

15 I want real examples of when the buyer

16 -- I mean when the seller would have a right of

17 specific performance against your clients.

18 MR. ALLERHAND:  Okay.  We didn't

19 cooperate in the filing of the regulatory application

20 for the transfer of the licenses for these TV

21 stations.  And in fact, there is a provision, if

22 someone would give it to me, the covenant for the

23 filing of regulatory provisions.  And it directs you

24 to the specific performance.  It directs you to 10.4.
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 1 I think it's covenant -- I will get it for Your Honor

 2 in a minute -- five-point something.

 3 Interestingly, 3.6, which is the one

 4 that talks about financing and our rep and warranty to

 5 finance the transaction, the purchaser -- the last

 6 sentence of 3.6 sends you to 10.5.  So I think clearly

 7 -- another example would be confidentiality.  There is

 8 a covenant that says if there is a breach of

 9 confidentiality, that can be specifically enforced,

10 Your Honor.  And that sends you, again, to 10.4.

11 But what we are dealing with here,

12 Your Honor, and perhaps I'm not being clear enough,

13 and I apologize to the Court.  This is not a failure

14 of the purchaser shell to take certain steps which the

15 Court can remedy by ordering the shell to do it.  This

16 is a real-world failure of financing to be had for the

17 transaction.  We had a closing yesterday online for a

18 reduced purchase price.  Wachovia did not show.

19 Wachovia has sued us.  We cannot get that financing in

20 place for the closing.  It is a failed, busted, broken

21 deal, and the parties were sophisticated and covered

22 the issue of what happens.

23 What they are now trying to say, Your

24 Honor, is that there is a way that they can go against
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 1 the Providence Equity Funds notwithstanding Section 10

 2 of the limited guarantee, which in English says they

 3 can't use the purchaser shell to go against

 4 Providence.

 5 THE COURT:  Okay.  Well, but even if

 6 you are right, can't go against Providence, what have

 7 your clients done to get alternative financing?

 8 MR. ALLERHAND:  Your Honor, I'm told

 9 by my clients it is impossible.  It is an

10 impossibility in today's market to get financing.

11 THE COURT:  You were told it was

12 impossible.  What did they do to try to get it?

13 MR. ALLERHAND:  We have been working

14 with the three banks, Wachovia, Goldman and UBS, with

15 whom we have signed commitment letters.  To get those

16 commitment letters acted upon, we have negotiated to

17 change the terms, to make those letters more favorable

18 for the banks.

19 THE COURT:  Did the parent not fund

20 because Wachovia wouldn't go forward?

21 MR. ALLERHAND:  The parent didn't

22 fund, Your Honor, because there was a failure on the

23 shell's part to have all of the money it needed to

24 close this deal.  Whether we fund it or not -- we
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 1 would fund at 1.1, and would have funded yesterday at

 2 1.1.  Had the deal been able to close yesterday --

 3 THE COURT:  Who is "we"?

 4 MR. ALLERHAND:  Providence.

 5 Providence would have lived up to its commitment

 6 letters.

 7 THE COURT:  Providence being the

 8 parent?

 9 MR. ALLERHAND:  The ultimate parent,

10 yes, Your Honor.

11 THE COURT:  Right.  So the "we" in

12 that situation would have acted together to do the

13 deal, but the we won't act together to do the original

14 deal.

15 MR. ALLERHAND:  No.  Your Honor, with

16 all respect, there is no financing.

17 THE COURT:  No.  Because the we, as

18 you put it -- it's not the children's toy.

19 MR. ALLERHAND:  Right.

20 THE COURT:  Although I think a lot of

21 adults probably play with it, too.  The we referred to

22 could actually engage Wachovia in litigation by

23 voluntary choice.  Right?

24 MR. ALLERHAND:  The purchaser could
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 1 engage.  It's a commitment that runs from Wachovia to

 2 the purchaser.  And we are already sued.  We being,

 3 now, the purchaser, has been sued.  But I would like

 4 to suggest to the Court, yes, that could be done, and

 5 we have considered that, and the purchaser has, and it

 6 will ultimately have to address the claims with

 7 Wachovia, because we believe Wachovia is the reason

 8 this transaction failed.  Had they showed up

 9 yesterday, it would have closed at the agreed-upon

10 reduced price.  They didn't.  If we have to pay the

11 45 million, the purchaser --

12 THE COURT:  What recourse is there

13 against -- what limits the purchaser from suing

14 Wachovia?

15 MR. ALLERHAND:  The purchaser can sue

16 Wachovia.

17 THE COURT:  They can?

18 MR. ALLERHAND:  Yes, Your Honor, they

19 can.  But the purchaser can also make a decision -- I

20 want to be clear when I say this -- and Providence can

21 also make a decision that 12 months of their lives

22 dedicated to getting this deal done is enough, that

23 they are not going to fund at this point.

24 THE COURT:  That is a question of what
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 1 is commercially reasonable.  Right?

 2 MR. ALLERHAND:  No, because Providence

 3 Equity never has an obligation, under all these deal

 4 documents, Your Honor, that were signed on the same

 5 day, to provide its equity funding.  It can always

 6 determine at the end of the day that the only recourse

 7 is the difference between 30 million and 45 million.

 8 That is what Section 10 says.  Unless Your Honor takes

 9 over the purchaser --

10 THE COURT:  What is Providence's

11 equity commitment if the deal goes forward?

12 MR. ALLERHAND:  I believe it was in

13 the neighborhood -- Joe, was it 200, 300 million?

14 It's attached to the equity commitment letters.  I

15 will give --

16 MR. KUZNESKI:  It's about 359 million,

17 360 million.

18 MR. ALLERHAND:  360 million, Your

19 Honor.  The point I'm trying to make, and apparently

20 not successfully enough, Your Honor --

21 THE COURT:  Just very strange idea,

22 they would embrace these convoluted arguments -- not

23 saying they are not right, but they are complicated.

24 MR. ALLERHAND:  It's really not.
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 1 Maybe I'm overcomplicating them.

 2 THE COURT:  I'm just a simple guy who

 3 believes that when there is a specific performance

 4 remedy in the contract, it has to have some meaning.

 5 For example, has the purchaser -- not the we -- tried

 6 to do a club deal?  Right?  Remember club deals?  They

 7 were in vogue for a moment.

 8 MR. ALLERHAND:  Yes, Your Honor.  The

 9 purchaser I don't believe has tried to do a club deal.

10 And in fact, I think Your Honor will learn that the

11 so-called big deal, which you were told is on track,

12 everything I know is to the opposite to that.  It is

13 very difficult in this market environment, one, to

14 find financing for transactions.  The Court could take

15 notice of that.  And the fact that Wachovia has not

16 shown up --

17 THE COURT:  I can take notice?  I

18 understand it's difficult.  The idea that the world --

19 that it becomes -- it's impossible to do deals is a

20 different thing.

21 MR. ALLERHAND:  But Your Honor, the

22 bottom line -- I apologize.  There is a contract here

23 between a seller, sophisticated, and a shell entity.

24 They know they are negotiating and contracting with
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 1 the shell.  The shell makes certain representations

 2 and warranties, as Your Honor pointed out.  And at the

 3 same time, there is a guarantee, limited, signed

 4 between the shell's ultimate parents and the

 5 purchaser, and their funding commitment letters, that

 6 are signed at the same time, which say, clearly, that

 7 at the end of the day, if the deal fails, Clear

 8 Channel cannot use the vehicle of the purchaser to sue

 9 Providence to require it to fund.

10 THE COURT:  But it can sue Wachovia?

11 MR. ALLERHAND:  Yes, Your Honor, it

12 could sue Wachovia.

13 THE COURT:  You are saying that the

14 other part of the we would have -- might well have

15 done a deal if it could -- if Wachovia had honored its

16 obligations?

17 MR. ALLERHAND:  We would have done the

18 deal yesterday.

19 THE COURT:  You would have done it at

20 1.1.

21 MR. ALLERHAND:  Yes.

22 THE COURT:  Was the equity commitment

23 reduced in that deal or did the financiers -- did the

24 debt financiers -- they got the haircut?
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 1 MR. ALLERHAND:  Yeah.  Essentially,

 2 the latter.  We gave the benefit of the reduced price,

 3 passed on primarily to the bank.  Those were the

 4 negotiations.  And the --

 5 THE COURT:  Right.  If you actually --

 6 MR. ALLERHAND:  Some equity was

 7 reduced, but some of the benefit was passed on to the

 8 bank, Your Honor.  Your Honor, I think -- again, I'm

 9 trying to be as clear as I can.  Currently, the

10 purchaser is owned by another entity, ultimately

11 controlled by Providence.  The purchaser has made a

12 decision, at the moment, that it believes the

13 transaction has failed and it's unable to get the

14 financing.

15 THE COURT:  Who at the purchaser made

16 that decision?

17 MR. ALLERHAND:  The purchaser is

18 controlled by the same entities and people who control

19 Providence.  That is obviously the case, Your Honor.

20 THE COURT:  Okay.

21 MR. ALLERHAND:  I'm being straight

22 with the Court.

23 THE COURT:  I just want to be -- I

24 mean, when we are doing the --
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 1 MR. ALLERHAND:  To unravel this --

 2 THE COURT:  I want to make sure we

 3 know which one is -- there is nothing wrong with it.

 4 MR. ALLERHAND:  It's what the

 5 contracts say.

 6 THE COURT:  It's what Delaware is all

 7 about.

 8 MR. ALLERHAND:  In other words, to

 9 unravel this, what they are asking Your Honor to do --

10 THE COURT:  I tell my wife all the

11 time, "Blame it on my third-tier subsidiary.  It's a

12 very limited guarantee you got."

13 MR. ALLERHAND:  She is okay with that?

14 THE COURT:  She just hits me.

15 MR. ALLERHAND:  Your Honor, at the end

16 of the day --

17 THE COURT:  For the record, she hasn't

18 hit me for years, since she got -- she went through

19 the rage counseling.

20 MR. ALLERHAND:  Your Honor, at the end

21 of the day, though, the relief that would have to

22 occur -- because for better or worse, they are

23 controlled entities.  It's the case.  Providence's

24 control over the purchaser would have to be broken.
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 1 The purchaser would have to be taken over, would have

 2 to sue in derogation --

 3 THE COURT:  See, that -- the first

 4 thing you said is actually not correct.  That is the

 5 difference about having -- respecting the separate

 6 legal dignity of things.  When the purchaser makes a

 7 contractual obligation, it's ultimate parent is not

 8 allowed, you know, to cause it to dishonor its legal

 9 obligations without recourse.  You are right if there

10 is a limitation on those things.

11 MR. ALLERHAND:  Yes, Your Honor.

12 THE COURT:  You wish me to presuppose

13 that the only effective remedy is essentially a suit

14 against the parent.

15 MR. ALLERHAND:  Your Honor --

16 THE COURT:  When, for example, a high

17 stakes litigation by an able team of lawyers, led by

18 you on behalf the purchaser, against Wachovia, Goldman

19 Sachs and -- who is the other?

20 MR. ALLERHAND:  UBS, Your Honor.

21 THE COURT:  -- against UBS might well

22 do the job.

23 MR. ALLERHAND:  Your Honor, I want to

24 be clear.  The purchaser, though, can only exercise
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 1 the contractual rights that it has.  Whoever controls

 2 it -- Your Honor is correct.  Has to be a decision by

 3 the purchaser.  The commitment letter between the

 4 purchaser and Providence does not allow for what is

 5 occurring in this courtroom today.  The purchaser

 6 could bring a suit to enforce its commitment.  What

 7 cannot happen under --

 8 THE COURT:  No.  No.  No.  You did not

 9 listen to my nuance.  You are asking me to presuppose

10 a particular remedy.  I'm saying -- you are saying no

11 remedy could be effective unless it includes a

12 requirement of the purchaser to sue the ultimate

13 parent.

14 MR. ALLERHAND:  On the equity fund.

15 THE COURT:  If the real obstacle is

16 that the debt financing obligations are not being met

17 by UBS, Goldman Sachs and Wachovia, one order of

18 specific performance that would be narrower would be

19 to require the purchaser to sue them --

20 MR. ALLERHAND:  I think that is --

21 THE COURT:  -- and then clear the way.

22 MR. ALLERHAND:  Well, theoretically,

23 Your Honor, I agree with you.  The purchaser could sue

24 under its commitment letters.
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 1 THE COURT:  Sometimes I have heard

 2 concerns raised from private equity folks at CLE

 3 conferences and directors' colleges, and others, that

 4 sometimes the investment banks put relationship

 5 pressure on the private equity firms, suggesting that

 6 we have a future together or we don't, and this and

 7 that, and where if someone were forced to sue by an

 8 order of judicial compulsion, it might relieve some of

 9 those pressures.

10 MR. ALLERHAND:  Unfortunately, Your

11 Honor, those days are apparently long since past.

12 THE COURT:  Everybody is at war now.

13 MR. ALLERHAND:  It was pretty

14 surprising to be sued by your own bank while you are

15 in the midst of trying to get to a closing.  That was

16 a first, Your Honor.

17 May I hand up, Your Honor -- I

18 apologize we didn't make it part of the package -- the

19 actual commitment letters, so Your Honor will have

20 them?

21 THE COURT:  I think I have -- do I

22 have -- I think I have the Exhibit A.

23 MR. ALLERHAND:  That is the guarantee

24 between Clear Channel --
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 1 THE COURT:  Okay.  Sure.

 2 MR. ALLERHAND:  There are two

 3 commitment letters.  One runs from the purchaser, the

 4 shell, to its parent, which is called Television

 5 Holdings, and the other one runs from Television

 6 Holdings to Providence.  I'm going to hand a copy to

 7 my adversaries, Your Honor.  I'm not going to belabor

 8 the point, but paragraph eight, when the Court has an

 9 opportunity, is the paragraph which we say, just like

10 the paragraph, Your Honor, in the limited guarantee,

11 does not allow this obligation that runs to the

12 purchaser to be highjacked by Clear Channel, Your

13 Honor.  And I believe that is what is occurring here.

14 I take Your Honor's point about the

15 banks, but I believe it's different when you are

16 talking about Providence Equity.  So if Your Honor

17 looks at the commitment to Television Holding, dated

18 April 20th, Your Honor, this was signed on the same

19 day as the underlying contracts.  And this is the

20 commitment signed by Providence, Your Honor, to fund

21 this 360 million or so portion of the deal.  Clear

22 Channel is not a party to this agreement, Your Honor,

23 unlike the guarantee, the limited guarantee.

24 If Your Honor turns to paragraph
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 1 eight, paragraph eight says that each of the investors

 2 -- Your Honor, that is Providence -- is executing and

 3 delivering to the seller, Clear Channel, a limited

 4 guarantee related to the purchaser's monetary

 5 obligations under 10.5.  Seller's remedies against an

 6 investor under its limited guarantee shall be the sole

 7 and exclusive, direct or indirect remedies available

 8 to the seller against Providence, the investors, in

 9 respect of any liabilities or obligations, arise or in

10 connection with the purchase agreement, or any breach

11 that Providence causes the purchaser to engage in.

12 And then, Your Honor, if you look at

13 paragraph eight of the original commitment letter --

14 this is from the shell purchaser one step up to its

15 parent.  This is particularly informative, as well,

16 Your Honor.  Paragraph eight -- and Your Honor, I

17 think it ties together.  It says, "Purchaser

18 acknowledges the seller shall not have any direct or

19 indirect remedy against parent, or any of its

20 affiliates."  That is Providence.  And that's with

21 respect to the purchase agreement, or any transactions

22 contemplated thereby, even in the event the purchaser

23 breaches its obligations under the purchase agreement,

24 whether or not the purchaser's breach is caused by
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 1 Providence.

 2 Your Honor, without attempting to

 3 argue an entire case on a scheduling conference, I

 4 just think it's important that I am representing to

 5 this Court that these agreements, signed by

 6 sophisticated parties, absolutely prevent the very

 7 relief that you are being asked to set us down the

 8 road.

 9 I'm not talking about suing the banks.

10 I'm talking about highjacking the shell entity and

11 causing the shell entity to force Providence to fund.

12 You know how I know it, Your Honor?  In the letter

13 that was sent to you today, the only way that is

14 addressed -- really an extraordinary provision in the

15 letter.  They said to Your Honor, "Well, why do we

16 really have to worry about that now?  Why do we have

17 to worry about that issue?  You know what?  Let's go

18 down this road of expedited discovery, and if

19 defendant..." -- I'm reading, Your Honor, from page

20 four, towards the bottom of the paragraph in the

21 middle.  It says, "If defendant is required to pursue

22 the debt financing under the debt commitment letter,

23 Providence may well decide to fulfill its obligations

24 under the equity commitments."
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 1 But the bottom line, Your Honor, is --

 2 and I do understand the point Your Honor has made

 3 about the banks.  I think I have conceded there could

 4 be a direct action by the purchaser.  What could never

 5 happen here, whether directly or indirectly, is the

 6 purchaser being caused to sue its parent to fund on

 7 the equity commitment.  Everyone understood that going

 8 in.  This is not some surprise.  Every single private

 9 equity deal is structured that way.

10 THE COURT:  Who has the 30 million

11 now?

12 MR. ALLERHAND:  That is in escrow.

13 The purchaser can -- the seller can take it, Your

14 Honor, upon termination.  And if the conditions -- if

15 they were ready to close.

16 THE COURT:  It's in escrow.

17 MR. ALLERHAND:  Yes, Your Honor.  We

18 owe the other 15, we being Providence, under the

19 limited guarantee.  That takes you to the 45 million

20 total that is referred to in 10.5.

21 THE COURT:  If the parent doesn't want

22 to close and the purchaser sues the banks and then

23 goes out and says to Blackstone or KKR, Bain, you

24 know, "This was going to be an equity finance deal for
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 1 $200 million.  There is 30 here for free.  Divide up

 2 the 170 and do the deal" -- have you done that?

 3 MR. ALLERHAND:  I don't believe the

 4 purchaser has done that, Your Honor.

 5 THE COURT:  Well, the 30 is there to

 6 be had.  Right?

 7 MR. ALLERHAND:  The 30 belongs to -- I

 8 guess if you ultimately --

 9 THE COURT:  It doesn't belong to --

10 this is a technical term I use -- the punking out

11 parent.  When you punk out on a deal, you are

12 forfeiting the 30.  Right?

13 MR. ALLERHAND:  The 30 will go to

14 Clear Channel.

15 THE COURT:  Right.  So that is

16 30 million that could be used towards the equity

17 portion of the deal, and then you could do an equity

18 syndicate for the rest and reduce the risk, if you can

19 get somebody to do the debt financing.

20 MR. ALLERHAND:  All I can say to Your

21 Honor is we have done everything we can to avoid being

22 in this courtroom today.  Clear Channel worked with

23 us.  We had a reduced price.  My voice is somewhat

24 hoarse because we have been going at this 24/7 for

CHANCERY COURT REPORTERS



    54

 1 weeks.  But there does come a time when a deal has

 2 failed and is broken.  Our point is when that occurs,

 3 it really isn't right to come to a court of equity and

 4 say, "Let's go down an expedited road to get relief

 5 which you bargained for, could not be obtained."

 6 I'm not talking about a hypothetical

 7 specific performance.  I'm talking the real world, end

 8 of the day, can they force Providence Equity to fund?

 9 And they know that they cannot.  By the way, Your

10 Honor, there is a reason Providence Equity is not in

11 this lawsuit.  It's because under Section 8 of the

12 limited guarantee, if they had done that, they blow

13 the termination.  They blow the limited guarantee.

14 THE COURT:  I know.  It's like -- it's

15 like in wills.  You challenge --

16 MR. ALLERHAND:  You challenge, you

17 don't get your -- whatever the bequest is.

18 THE COURT:  Now it's going to be

19 layers of commitment.  One commitment level, you have

20 to sue in Borneo; the other, in Antarctica.  It would

21 be impossible to -- actually, the international space

22 station will be the exclusive forum for litigation.

23 MR. ALLERHAND:  Your Honor, we don't

24 come here with any glee.  I don't hold these
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 1 provisions out to say, "I gotcha."  All I'm saying is

 2 this was the deal that was struck.  They are trying to

 3 put this Court down a road where even if they were

 4 right, if Your Honor thought we were wrong under the

 5 four corners of the contract -- which, by the way, we

 6 are not.  10.5 couldn't be any more different than the

 7 provision in United Rental, in the actual purchase

 8 agreement.  

 9 Your Honor is right.  Should corporate

10 lawyers do a better job?  Should there be a 10.4 and

11 10.5 in a perfect world?  No.  But the last sentence

12 of 10.5 says notwithstanding anything else that is

13 written in this contract, when there is a failure of

14 the deal to consummate, your sole remedy for damages

15 -- which, by the way, is a defined term and I think

16 appears, Your Honor, in 9.2.  And it defines it to

17 include any cause of action, which would include

18 specific performance, obviously.  Your sole remedy is

19 to take the 45 million.  In United Rentals --

20 THE COURT:  But you haven't given it

21 to them yet.

22 MR. ALLERHAND:  But Your Honor, I am

23 committing to this Court -- I am committing that we

24 were prepared to pay.
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 1 THE COURT:  You are committing that --

 2 MR. ALLERHAND:  They haven't asked for

 3 it.  Let someone ask me.  If they ask me for it today,

 4 Your Honor, I will have an answer for you in five

 5 minutes.  We will take a break.  Right now, they are

 6 suing for specific performance when they know they

 7 can't.  It's a strategic gambit to try to put ultimate

 8 pressure on the banks.  There was a moment where we

 9 were prepared to join in that, but the moment passed,

10 Your Honor, and the deal has now failed.  We have done

11 everything we can.  At some point you have to move on.

12 And there is a cost to moving on.  It's not great for

13 our investors, but to have a trial three weeks from

14 now --  

15 By the way, I want us to save some

16 time.  There is no deadline whatsoever, and anything

17 you were told about there is a deadline here is

18 absolutely incorrect.  First of all, the contract

19 itself, in -- 1.10(f)is the provision; specifically

20 says that if there is a new owner of these TV stations

21 that occurs -- and they say they are worried about the

22 big deal closing and then going back.  Well, it's

23 covered in the contract.  It says you go back to the

24 FCC.  Doesn't say you go to the Delaware Court of
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 1 Chancery and ask for an expedited trial so you don't

 2 have to do it.  There is no one-year drop-dead date

 3 that applies here.

 4 Yes, there is a provision --

 5 THE COURT:  At some point, getting the

 6 money becomes important.  Right?

 7 MR. ALLERHAND:  The termination fee?

 8 THE COURT:  No.  Like you are actually

 9 trying to close, presupposing they actually want to

10 consummate the deal.

11 MR. ALLERHAND:  No.  I agree.  So did

12 we.  But I can't produce bank financing, Your Honor,

13 when it doesn't exist.

14 The last point on the one-year

15 deadline:  Section 10.1 says that if one other party

16 is in breach -- in other words, if we don't have the

17 money to close, Your Honor -- which I'm representing

18 the purchaser was not able to close yesterday at the

19 reduced price of 1.1.  If we don't have the money,

20 Your Honor, we are in breach, and we can't rely on the

21 one-year provision to call it a day.

22 So when you step back, Your Honor,

23 there is absolutely no deadline that says this case

24 has to be tried by the end of March.  One, there is
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 1 not a shred of evidence that the so-called big deal --

 2 if we can't close the small deal at 1.1, what does

 3 common sense tell you where the big deal is?  And Your

 4 Honor, there is --

 5 THE COURT:  I don't know.

 6 MR. ALLERHAND:  I guess I don't know,

 7 either, Your Honor, but they made a representation.

 8 THE COURT:  Yeah.  Actually, I was the

 9 person who believed -- I still like to believe

10 contracts mean something.

11 MR. ALLERHAND:  And they do.

12 THE COURT:  And so --

13 MR. ALLERHAND:  And that's one of the

14 reasons perhaps I have been a little emotional, is

15 because what they are literally asking Your Honor to

16 do is prohibited by language they did not quote and

17 bring to your attention.  These are sophisticated

18 parties.  At the end of the day, they are saying,

19 "Let's hold Providence Funds.  Maybe they will.  Maybe

20 they won't."  There is no way to force the private

21 equity parent to fund into this transaction.  They are

22 trying to say, "Oh, we are not doing it, Clear

23 Channel."  What is the caption in this case?  This

24 case caption isn't Purchaser versus Providence.  The
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 1 caption is Clear Channel versus Purchaser.  And they

 2 are asking Your Honor to force the purchaser to do

 3 what it contractually is not allowed to do.  That is

 4 not equity.

 5 Your Honor, I understand these are not

 6 supposed to be arguments on the merits, but I do

 7 believe the standard in this Court, which has always

 8 made itself extraordinarily available, is there has to

 9 be a true exigency, not one that is self-created.

10 There is no deadline here, Your Honor, that we have

11 heard about that is actually real.  I understand and

12 sympathize with their overall point, that having a

13 deal pending for this long is not good.  But that is

14 their choice.  They can call me up in two minutes

15 after we walk out and say, "Joe, it's over.  We have

16 all tried.  Pay your fee."  And then we wouldn't be

17 here arguing about whether or not there is a trial.

18 It would be a different thing.  But they can't create

19 their own emergency, Your Honor.

20 If the big deal happens to close

21 beforehand, well, Your Honor, what is the problem?

22 The FCC would have approved, then, the transfer of all

23 the Clear Channel assets to the private equity buyers

24 in the big deal.  It's hard to imagine what the
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 1 problem would be with the FCC approving the sale by

 2 those same buyers of 50 TV stations.  And it's

 3 contracted for in the agreement.

 4 I also --

 5 THE COURT:  What about April 20th?

 6 MR. ALLERHAND:  It's a one-year drop-

 7 dead, Your Honor, but the party who is in breach can't

 8 pull the trigger and take the benefit of that.  If we

 9 don't have the money to close, then obviously, Your

10 Honor, you know, we are in breach unless a condition

11 to closing hasn't been met.  We haven't taken

12 advantage of that provision, Your Honor.

13 To bring it home, I understand this is

14 a very difficult situation, and I appreciate Your

15 Honor's comments and questions, and I have tried to

16 answer them directly.  What I am representing to the

17 Court is we are being put on a course of conduct to go

18 somewhere where Clear Channel cannot go under the

19 agreements, which it signed, and which the commitment

20 funding letters provide.  We are prepared to brief

21 those issues on a motion to dismiss, Your Honor, but

22 what we do oppose vigorously is an expedited discovery

23 schedule, with a trial in three weeks; not to get to

24 the consummation of a deal, but to get to a point
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 1 where I predict we will be three weeks down the road,

 2 Your Honor -- first of all, how in three weeks, if

 3 Your Honor decides we should sue the banks -- we have

 4 made a decision, the purchaser, not to sue for the

 5 moment, let's say.  Your Honor says that is not

 6 commercially reasonable, a suit should be filed.  That

 7 suit isn't going to be resolved by March 31st or April

 8 15th.

 9 THE COURT:  Even more reason to move

10 fast.

11 MR. ALLERHAND:  But that is

12 presupposing that somebody else is controlling -- I

13 understand they want that.  And there was a time we

14 tried to do that.  But they don't own the purchaser.

15 Clear Channel can't control, in my view, Your Honor -- 

16 THE COURT:  No.  Contractual standard

17 controls the purchaser.

18 MR. ALLERHAND:  Correct.  Absolutely,

19 Your Honor.  One fair point would be:  Is it

20 commercially reasonable, after trying for months to

21 get financing, after being sued by one of the three

22 banks, after working around the clock, if you have

23 made a decision this is a failed deal?

24 THE COURT:  One of the questions --
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 1 one of the interesting questions that arises,

 2 commercially reasonable would have to be -- in order

 3 to respect separate corporate dignities, would be

 4 assessed from the position of a single business

 5 purchaser, and not from the perspective of a private

 6 equity complex, with a multiplicity of interests in

 7 their relationships with the investment banking

 8 community.

 9 MR. ALLERHAND:  I hear Your Honor's

10 point.  I guess in the real world what I would say is

11 when these transactions are set up, if you know that

12 the purchaser is a shell and that the purchaser is

13 owned, ultimately, by a private equity parent who only

14 has certain obligations --

15 THE COURT:  No.  What I'm saying is

16 you can't -- there are a few people, you know, we can

17 all point to -- I won't name any of them.  You are

18 like, "How does that person" -- they have it all ways.

19 Right?  For most of us, you can't have it both ways.

20 So Providence doesn't get to pretend it's not here,

21 and that the purchaser is just what it's contractually

22 described to be, and then say, "But you have to assume

23 that there is an overlay on what the purchaser is,

24 that it's really controlled by Providence, and
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 1 Providence has all these relationships, and wouldn't

 2 it be awkward to sue Goldman Sachs?  Gee, wouldn't

 3 that be a bad thing, because the next deals we want to

 4 have Goldman Sachs do funding for, they probably

 5 wouldn't like the fact that we sued them."  

 6 MR. ALLERHAND:  The funny thing here

 7 is we are already in a lawsuit, Your Honor.

 8 THE COURT:  The lawsuit was actually

 9 initiated by the bank.

10 MR. ALLERHAND:  Why?  Because we were

11 at a point in time one inch away from potentially

12 having a deal at 1.1, having cooperation.

13 THE COURT:  Two of the three banks

14 were willing to go along.  Right?

15 MR. ALLERHAND:  We felt there was

16 hope.  There was optimism.  But Wachovia is in for a

17 big slug of this.

18 THE COURT:  I'm not going to disparage

19 hope.

20 MR. ALLERHAND:  You have got to have

21 hope.

22 Your Honor, we -- I think at some

23 point you have to call it.  And the issue is whether

24 or not this Court is in the business of providing
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 1 expedited discovery when parties have lived up to

 2 their obligations, but more importantly, when at the

 3 end of the day the relief can't be consummated.  We

 4 have heard an admission on that.  We are going to go

 5 through what -- this enormous task of expedited

 6 discovery, including my client will then have to -- if

 7 we don't have a demand for the termination fee, and

 8 the issue is specific performance, we have to explore

 9 whether all the conditions have been met for closing.

10 THE COURT:  That is not necessarily

11 true.

12 MR. ALLERHAND:  We have to make a

13 decision.  Put it that way.  We are not going to just

14 keep it open.  We will have to make a decision.

15 Either it's a defense we interpose or it isn't.  But

16 at the end of the day, maybe someone can say these

17 private equity deals are constructed poorly, the

18 corporate lawyers should do a better job.  And

19 probably after United Rental, they will.

20 THE COURT:  One of the ways you can

21 read this is as a remedy-forcing structure, which is:

22 Okay, if we are going to give people an option, rather

23 than, you know -- an option to purchase, rather than

24 have an obligation to purchase, then they are going to
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 1 at least have to pay the option walk-away price

 2 without any argument.

 3 MR. ALLERHAND:  Right.  Your Honor,

 4 I'm not disagreeing with that.

 5 THE COURT:  You haven't done it.

 6 MR. ALLERHAND:  We haven't been asked

 7 for it.

 8 THE COURT:  It's not a question of

 9 asking.

10 MR. ALLERHAND:  Sorry.

11 THE COURT:  One of the ways to

12 reconcile this is we are not doing a come-chase-the-

13 money.  What did I have, Fanny Farmer, Sally

14 Struthers, Fannie Mae, that kind of case, where not

15 only do they have no obligation to close, but then

16 they declare, "Oh, MAC, everything else."

17 MR. ALLERHAND:  Correct.

18 THE COURT:  "You have got to go chase

19 us for the thing."

20 MR. ALLERHAND:  Your Honor, it's not

21 on the table, so I don't have to respond to it, but we

22 will do the right thing.  We said in our letter there

23 is a contractually bargained for remedy, and they

24 should deal with that remedy.  And then we will settle
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 1 up, okay, with the one who caused this transaction to

 2 fail, who is not in this courtroom today.  But what we

 3 shouldn't do is embark on an odyssey of litigation,

 4 which can't get you there from here.

 5 THE COURT:  So you don't like the

 6 Greek classics?

 7 MR. ALLERHAND:  Your Honor, I took it

 8 at Columbia.  It's a long time ago.

 9 THE COURT:  That's right.  It used to

10 be required.

11 MR. ALLERHAND:  Columbia was one of

12 the only schools -- still is -- that has the core

13 requirement.  Your whole courses your first two years,

14 contemporary civilization, humanities, arts, music.

15 One the last holdouts.

16 Thank you, Your Honor.  I appreciate

17 the opportunity.

18 THE COURT:  Mr. Scaggs.  I mean, what

19 is the order -- can I really -- do you agree I can't

20 force the purchaser to sue its parent.  Right?

21 MR. SCAGGS:  Sure.  To specifically

22 enforce those equity commitments, absolutely.  And if

23 you look at that Section 10, no recourse, it talks

24 about -- once again, to read this in the context of
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 1 the overall deal, when it says no right of recovery

 2 against, no personal liability, and then it goes on

 3 down and talks about veil piercing derivative claims,

 4 or claims through a purchaser or on behalf of the

 5 purchaser.  That is -- would be, for example, the

 6 seller or -- bringing some cause of action, trying to

 7 go through the purchaser, through that corporate veil,

 8 or otherwise on its behalf, in its name, etc., to try

 9 to enforce something other than what the parent said

10 it would do, which was fund this deal if everybody

11 else was at the table.

12 So if that is not crystal clear,

13 certainly it could have been made crystal clear here.

14 For this Court to look at this now, at this stage of

15 the proceeding, and say, "Well, I can't get there,"

16 would be remarkable, particularly in the light of

17 Section 10.4.

18 And Mr. Allerhand, he started with and

19 said repeatedly that we have got to look at the

20 equity, and can we force the equity, the parent.

21 Well, I think what we haven't heard is will Providence

22 step up and say, like Cerberus did in United Rentals

23 on the stand, "Absolutely will not do it, no matter

24 what."  
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 1 So even if this prevented that

 2 specific performance lawsuit by the purchaser, what we

 3 haven't heard is, if the banks are there, Providence

 4 won't be there and live up to its obligations.  That

 5 is a question down the road, after we have an order

 6 from this Court telling Newport that it has no reason

 7 not to close this deal.  At that point, then, you know

 8 -- what is the enforcement?  Certainly, there is

 9 enforcement against the banks.  That's been admitted.

10 THE COURT:  But including -- the no-

11 recourse provision in Section 10 says, "Including a

12 claim to enforce any of the commitment letters from

13 the guarantor and the other guarantor to parent and

14 from parent to purchaser, the equity commitment

15 letters."  That is in -- that is within the scope of

16 the no recourse.

17 MR. SCAGGS:  Right.

18 THE COURT:  That is pretty specific.

19 I mean, that's -- you can't go against.

20 MR. SCAGGS:  You can't go directly.

21 THE COURT:  Well, it also has all the

22 typical things we always do.  If you can't do it

23 directly, you can't do it obliquely.

24 MR. SCAGGS:  But it's talking about by
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 1 or through the purchaser.  To have this Court, as

 2 opposed to Clear Channel --

 3 THE COURT:  You would have me order

 4 them to do something, so it's through me?

 5 MR. SCAGGS:  No, Your Honor, but it

 6 would be an action by the purchaser to live up to its

 7 obligations under the asset purchase agreement.  If

 8 that wasn't an obligation, why wasn't that qualified

 9 in 10.4?  This provision, as we put in our letter, is

10 most reasonably read to prevent some very large damage

11 claim:  "Our assets are now worth 800 million instead

12 of 1.2 billion, so we are going to sue you, and we

13 will say it's through the purchaser derivatively.  We

14 will pierce the veil, and you will lose $400 million."

15 Of course, funds are worried about that.

16 THE COURT:  But the guaranteed party

17 here is the purchaser.  Right?

18 MR. ALLERHAND:  Seller.

19 MR. SCAGGS:  Seller.

20 THE COURT:  The guaranteed party is

21 the seller.

22 MR. SCAGGS:  Yes, Your Honor.

23 THE COURT:  The guarantor is the

24 ultimate parent.  Right?
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 1 MR. SCAGGS:  Yes, Your Honor.  There

 2 is two of these.  One of the funds that are --

 3 THE COURT:  I'm assuming -- you can't

 4 by or through a claim, by or on behalf of the

 5 purchaser against the guarantor.

 6 MR. SCAGGS:  Right. 

 7 THE COURT:  Enforce the commitment

 8 letters.  So how can I order them to do something that

 9 they cannot do?  I mean, in this one, they got you.

10 Right?

11 MR. SCAGGS:  Well, Your Honor, I think

12 that is far from clear.

13 THE COURT:  Why?  What could be

14 clearer, in lawyer's terms, than including a claim to

15 enforce any of the commitment letters?

16 MR. SCAGGS:  Because procedurally, it

17 wouldn't be Clear Channel trying to sue either

18 derivatively or through --

19 THE COURT:  You would have obtained an

20 order to have them --

21 MR. SCAGGS:  Yes, because they would

22 not have fulfilled their obligations to Clear Channel.

23 And would you use a mechanism this contorted in a side

24 agreement to -- I mean -- to completely nullify 10.4,
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 1 that this can never be done?

 2 THE COURT:  No.  That's what I was

 3 getting at.  I'm not sure -- well, 10.4 is the

 4 specific performance.

 5 MR. SCAGGS:  Right.

 6 THE COURT:  It may nullify one of the

 7 things that you have to do.  The question your friends

 8 raise is whether the other things that you could

 9 potentially have me order them to do really are real.

10 MR. SCAGGS:  Well, there are some

11 things, I guess, that could be ordered.  But the

12 question is you could never -- okay.  We want them to

13 go get regulatory consents.

14 THE COURT:  One of the things is sue

15 the banks.

16 MR. SCAGGS:  Sue the banks.  Right.

17 THE COURT:  Another would be, "Okay.

18 You have $45 million, essentially, towards the equity.

19 Go play with it.  And forget your parent, because your

20 parent has forsaken you.  It's a sad emotional

21 situation.  And so, you know, you have to go to all

22 those other scary people, like Blackstone, KKR, Bain,

23 others, Goldman Sachs Capital Partners, and see

24 whether..." -- Carlyle -- I don't want to leave anyone
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 1 out.  I apologize to anyone who I have left out --

 2 "and see whether you can cook up a deal."

 3 MR. SCAGGS:  Well, sure.

 4 THE COURT:  Is that what you want me

 5 to order?

 6 MR. SCAGGS:  We want Newport to be

 7 ordered to use commercially reasonable efforts to

 8 close this deal.  What they do between now and trial

 9 could determine what would be the appropriate scope of

10 that order.  Are they going to counterclaim against

11 Wachovia?  But the problem with this argument, that

12 this cannot mean that there could ever be any

13 enforcement up the chain by Newport, is that this

14 nullifies everything.  In other words, "Okay.  You can

15 -- you can use an injunction to make us go cooperate

16 and get regulatory approvals."

17 The answer is:  Why bother?  We don't

18 have to close eventually.  Right?  

19 "Tomorrow, let's get together and talk

20 about how we are going to get this closed.

21 "Why bother?  You can't ever make us

22 close."

23 This completely eviscerates 10.4.

24 What they are saying is, "You can never get there."
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 1 It does completely eviscerate it.  I think the

 2 rational course is at least to say -- and what we

 3 haven't heard is that they will refuse to close under

 4 any conditions if the banks come -- that you have got

 5 to go try to at least get the banks.  That would be

 6 reasonable.  They haven't done it.  It's clear.

 7 If you believe any of the allegations

 8 in North Carolina, they failed on that miserably, and

 9 talked out of both sides of their mouth, to the

10 financing side and to the seller's side.  If you are

11 going to look at that agreement that way, then it's a

12 why bother.

13 Yes, it's a tough reading.

14 Absolutely.  But what would it mean to the overall

15 agreement if that meant you can never close this and

16 you can never enforce this?  Beyond that, as I said,

17 that is an enforcement question down the road.  What

18 we would like, and what we think we should be entitled

19 to, is an order to use commercially reasonable

20 efforts.  What enforcement would look like down the

21 road, we can talk about.  If we can get the banks

22 there, is Providence really going to say they won't

23 fund this deal, under any condition, on the original

24 terms?
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 1 With regard to the commitment

 2 letters --

 3 THE COURT:  You are saying in order to

 4 get bank financing, they -- their only obligation is

 5 to accept financing on terms that are commercially on

 6 par with what they original had?

 7 MR. SCAGGS:  Essentially, Your Honor.

 8 I forget the exact language in the agreement.

 9 THE COURT:  They don't have to go

10 lower.

11 MR. SCAGGS:  I don't think they have

12 to take materially worse terms.  But to say "Take

13 notice that those aren't available out there these

14 days," I think there should be an evidentiary record

15 made, and some efforts made.  Zero so far.  You have

16 heard.  They approached nobody but their three banks

17 so far.

18 On the commitment letters, the

19 paragraphs that have been pointed out to Your Honor

20 appear -- and as Mr. Allerhand pointed out, they are

21 between the purchaser, Newport, or its corporate

22 parent, and the -- and the funds that would provide

23 the commitment.  The funds.  But then it says --

24 apparently, it's being put forward with the
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 1 proposition that they can limit Clear Channel's

 2 remedies.  Clear Channel wasn't a party to these.  It

 3 says, "Purchaser acknowledges that seller shall not

 4 have any direct or indirect remedies against parent."

 5 THE COURT:  Wait a minute.  I thought

 6 -- these letters that I was given, Clear Channel is

 7 not involved in?

 8 MR. SCAGGS:  Not signatories, Your

 9 Honor.  Just what Mr. Allerhand pointed out.

10 MR. ALLERHAND:  On the guarantee, Your

11 Honor.  The equity funding letters are between the

12 purchaser, the purchaser's shell parent and the

13 Providence -- ultimate Providence entities.

14 MS. ENERIO:  It's the equity

15 commitment letters running down the chain.

16 MR. ALLERHAND:  Correct.

17 MR. SCAGGS:  Thank you, Mr. Allerhand.

18 So this language -- it's both

19 paragraphs eight.  For example, the second sentence in

20 the paragraph eight that is at the bottom of page two,

21 instead of the middle, "Seller's remedies against an

22 investor under its limited guarantee shall and are

23 intended to be the sole and exclusive and direct or

24 indirect remedies," etc.  Well, Clear Channel never
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 1 signed on the to that.  I think that is pretty much

 2 something that can be set aside for purposes of

 3 something that can limit Clear Channel's remedies.

 4 THE COURT:  Okay.  Anything further?

 5 MR. SCAGGS:  Just on the need for

 6 expedition, Your Honor.  The argument that the -- if

 7 the buyer's in breach, the deadline can be extended,

 8 well, if that were the case -- that is usually the

 9 case in these agreements -- then these deals would

10 never be expedited, because you would have to prove --

11 THE COURT:  We have been thinking

12 about that, actually.

13 MR. SCAGGS:  Yeah.  There is something

14 to -- if you are going to have remedy, to have that

15 remedy in time for the bargained-for date, drop-dead

16 date, between the parties.  That is a reasonable

17 expectation.

18 As far as the damage that can go on,

19 if you go back to the FCC, even if it's for a few

20 months, Your Honor should know that Clear Channel has

21 six general manager spots that are vacant, and they

22 have been vacant three to six months, because it's

23 very hard to get somebody to hire on to those

24 positions right now.  And beyond that, we haven't been
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 1 able to get Newport to approve any of the few people

 2 we have been able to get to try to take them.  They

 3 have just simply refused to act on those.  There is

 4 real business damage going on.

 5 Thank you.

 6 THE COURT:  We are going to have a

 7 short trial the week after Easter, and maybe running

 8 into early the next week.  You need to get up with

 9 Ms. Boulden.

10 I think the trial can be focused.  I

11 think that the defendants obviously have some

12 substantial arguments, but there is complexity here.

13 And I don't pretend to be the master of the United

14 Rentals record that you all are, or certainly that the

15 Chancellor was, but there is a pretty starkly written

16 specific performance clause.  I think there is a

17 certain degree of interactivity between that clause

18 and the limitation on remedies that the defendants

19 have not seen fit to fully activate, and that will be

20 up to them.

21 I don't see anything in there, on the

22 face of the agreement, that requires the defendants to

23 only pay over the fee when the other side acknowledges

24 that is the only remedy.  I'm not sure it kind of
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 1 works that way.  Certainly, I can't say that on my

 2 copious reading -- and I want the record to reflect

 3 that the parties dropped a ton of paper on me this

 4 morning for the first time.  So when people look at

 5 papers like these for the first time, I -- anything

 6 you say has got to be provisional, and especially when

 7 there is a lot of moving parts.

 8 You know, the limitation on liability

 9 on the first reading seemed to be contingent on:  Give

10 the other side their fee.  Give them the fee, have

11 them have the full fee, and they don't have to chase

12 it, and then it's done.  If you don't want to give

13 them the full fee, they may have some other things in

14 their kit bag.  But we are not at that point.  And you

15 know, I want to examine that on a fuller record.

16 In terms of a trial, I don't

17 anticipate that this -- you know, I will say this:

18 Call me skeptical about attempts by the defendants to

19 now go gin up a MAC.  I mean, come on.  Something

20 either happened or it didn't.  To now discover that

21 there is some material adverse effect, and I'm going

22 to give you discovery to find one?  No.  You have to

23 declare one first.  I think you have to send something

24 to your contractual partner saying, "We believe the
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 1 following material adverse effect has happened."  That

 2 might trigger discovery that helps you prove it, but I

 3 think you have got to lay your marker down, not file

 4 an action saying, "Gee, we could be hit for damages

 5 now, so hey, there may be a MAC."

 6 If we are talking about a trial -- I

 7 mean, the advantage of a trial would be whoever

 8 scrivened this document -- we could have the two

 9 scriveners come in, just give their testimony and then

10 make a ruling.  In some ways, that is more efficient

11 than Rule 56 practice.  The efficiency of Rule 56

12 practice is something I'm kind of dubious about, since

13 I see the boxes of supposedly undisputed facts just

14 laying there, three boxes full of undisputed facts.

15 I'm sure that's what the people who invented the

16 procedure thought would be the case.

17 If we're not talking about a MAC, the

18 only other subject at the trial would really be the

19 extent to which there have been -- the issue would

20 really be whether the defendants' reading of the

21 contract is correct, and that we are then at a stage

22 where the only remedy is essentially the remedy of

23 taking the fee and moving on, or whether the contract

24 contemplates some targeted orders of specific
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 1 performance, and the extent to which those are

 2 precluded by other agreements.

 3 Overriding this, I do -- I think, one

 4 -- I think Mr. Allerhand is correct that looking at

 5 the contractual rights of the purchaser is important,

 6 because -- I asked the question about default for a

 7 reason, which is if someone who has an obligation to

 8 do something only has a certain basket of assets,

 9 really, the rights that you have against them, in

10 terms of compulsion, are really effectively limited to

11 what clout that basket of assets gives the party

12 subject to the remedial order.

13 And it may well be -- I certainly --

14 I'm not ruling it out, but I think on the question of

15 whether the purchaser could be compelled to sue

16 Providence, I'm exceedingly doubtful, given what I

17 have seen today.  But again, I'm seeing all this in a

18 kind of a mad rush.  So perhaps, Mr. Scaggs and

19 Mr. Alexander, our new member of the litigation bar,

20 when they have more time, will be able to explain to

21 me how I am misreading what seems to be fairly plain

22 language.

23 With respect to, though, the option of

24 suing -- it does seem to be a case -- and I think
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 1 Mr. Allerhand was candid about this -- where this is

 2 primarily a case about lender reluctance, and the

 3 effect that that has had on the deal.  I don't really

 4 see anything that precludes the enforcement of one of

 5 -- of the rights of the purchaser against those with

 6 whom it contracted to get debt financing.  And when

 7 you put up a shell and it has a discrete set of

 8 assets, those assets become more, not less, important.

 9 You know, if this was General Electric or Microsoft,

10 you know, it has a lot of different toys to play with.

11 But if these -- if it really was that these financing

12 commitments were really the assets, along with the

13 termination fee, that induced the contract, then I'm

14 not prepared to say, I guess, at this stage that it's

15 entirely ineffective to suppose that a compulsory

16 order requiring the purchaser to actually seek to have

17 its lending partners honor their contractual

18 commitments is ineffective.

19 And I am practical about that, too.  I

20 think Mr. Allerhand is exactly right.  From

21 Providence's perspective, putting $45 million towards

22 a dead deal, you know, is probably -- you know, is

23 relatively less useful than perhaps overpaying a

24 little bit or stretching a little bit to actually get
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 1 a portfolio company that over the long run might

 2 produce some real returns.  I think part of what we

 3 are seeing, obviously, is the different incentives

 4 between those who provide the lending and those who

 5 provide the equity.

 6 But I expect, also -- and this I will

 7 say to Mr. Scaggs and Mr. Alexander.  I'm granting

 8 expedition on the presupposition that the parties can

 9 size the case in a way where there isn't an undue

10 burden and we can really focus on the real issues.

11 Don't come to me with silliness, which is if when you

12 actually read all these agreements, Mr. Allerhand's

13 argument with respect to, for example, the -- trying

14 to get an order requiring the purchaser to sue

15 Providence, is suggested -- suggestive of a rule of

16 civil procedure that has the same two digits in it,

17 and that Mr. Alexander might not have heard of, but

18 his litigation partners have -- if that is really what

19 we are talking about, this can be a great number on

20 several of the finest football players -- I speak of

21 people like Robinho, real football players -- have,

22 where it's not something a litigator wishes to wear,

23 and it's not something about which I wish to have a

24 trial.
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 1 We need to focus on -- and I think,

 2 you know, there may be -- I'm willing to indulge the

 3 notion, is what I'm saying, that there could be some

 4 limited order of specific performance against the

 5 purchaser that is focused and then may or may not be

 6 effective.  But I want people to really -- and that is

 7 part of why I think in some ways it's up to the

 8 defendants to figure out this remedy issue.  Are they

 9 tendering up the full thing or not?  Because that

10 could clear some of the field.

11 I also think with respect to the

12 commercial reasonability -- I think you all need to

13 talk about the exchange of some interrogatories, and

14 things like that.  If the reality is that the

15 purchaser has not sought any equity partners beyond

16 itself, and has not really gone to get financing from

17 anybody other than the three banks, you know, it may

18 be that you can work out some sort of stipulation

19 around these things.

20 And it may well be the case that,

21 frankly, the equity financing commitments are better

22 than market, and that that is precisely the problem.

23 Not the equity.  I'm sorry.  I misspoke, although the

24 equity may be the same.  The lending -- the debt
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 1 financing is better than current market, and that what

 2 you have is lenders -- remember, I mean -- the Court

 3 is aware of this -- that these lenders were not

 4 writing these things as loans.  They were writing

 5 these things as security underwriters that are written

 6 in the language of loans.  When they could cease to be

 7 able to sell them to other people, even though they

 8 were perhaps still good as loans, there became a

 9 different viewpoint about whether they should be

10 honored.

11 So it may be that the best you can

12 get, frankly -- because if there is no requirement

13 from the standpoint of the purchaser to get -- to

14 accept debt financing on less favorable terms, is it

15 may be the best thing that is available are the

16 lending commitment letters that exist, and that the

17 only way for the purchaser to get them is to actually

18 go toe to toe with the lender and say, "You owe us.

19 You signed a contract.  A contract is a contract, and

20 even if the market changes, you don't get to just

21 change your mind simply because you want to change

22 your mind.  You have to honor your contract, and next

23 time be more careful about it."

24 Obviously, there could be defenses
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 1 that the lenders have, and it appears to be Mr. Scaggs

 2 has considerable sympathy for Wachovia's position, at

 3 least on their pencil-dropping point, or at least for

 4 today's purposes.  I'm joking, but it's -- the lenders

 5 may well have good reason not to honor their

 6 contractual commitment.  I don't know.

 7 What I'm saying is I think there can

 8 be a rather focused trial about the meaning of the

 9 contract, especially if Providence -- this will put

10 Providence to the test a little bit, because if the

11 issue becomes, "We won't do the equity," or, "No one

12 will do the equity," then we will know whether they

13 really tried.

14 I'm a little more skeptical about

15 whether, if you have $45 million in your kit bag to

16 play with -- whether you might not be able to find

17 someone else to do the -- to come in on the equity

18 portion of this, and whether commercially reasonable

19 efforts, if that was really the holdup, might not

20 require the purchaser to look for a partner outside

21 the family.  I mean, you don't -- you obviously give

22 your family first dibs, but when they turn their back

23 on you, you know, you have to spend the holidays

24 somewhere.
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 1 But, I mean, I would think if you all

 2 actually cooperate, this would be a relatively short

 3 trial.  It might look more like a summary judgment

 4 argument, frankly, but it would have the advantage --

 5 and this is considerable to me and the parties -- that

 6 I wouldn't be drawing plaintiff-friendly inferences or

 7 non-moving party inferences.  We would just make a

 8 determination and you would get a ruling and you would

 9 go on.  

10 So talk to Ms. Boulden.  Is there any

11 other thing we have to deal with today?

12 MR. SCAGGS:  Not from us, Your Honor.

13 MR. ALLERHAND:  I don't think so, Your

14 Honor.

15 (The hearing was interrupted at this

16 time.)

17 THE COURT:  Mr. Modica, thank you for

18 your patience, and I appreciate other counsel waiting.

19 Mr. Modica has waited fifty minutes for you, and it

20 allowed him to finish his motion and get on.

21 Everybody have a good day.  Get up with Ms. Boulden.

22 If we need to have a further conference, or something,

23 to talk about narrowing the issues even more, we can

24 do that.
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 1 MR. ALLERHAND:  I think that would be

 2 extremely helpful, Your Honor, if the Court would be

 3 available.  Give us a chance to assimilate some of

 4 Your Honor's comments, talk with our friends at

 5 Morris, Nichols, and maybe come back to the Court with

 6 some kind of program that actually makes sense here

 7 along the lines Your Honor suggested.

 8 THE COURT:  Perhaps we can try it down

 9 in Tulane.

10 MR. ALLERHAND:  Sounds good.

11 (Recess at 2:52 p.m.)
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