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SECTION ONE: FACTUM OF THE RESPONDENTS 1976 AND 1996 
DEBENTUREHOLDERS ON APPEAL 

PART I: OVERVIEW AND STATEMENT OF FACTS 

A. NATURE OF APPEAL AND OVERVIEW 

1. The Respondents herein, comprised of a group of 1976 Debentureholders and 1996 

Debentureholders (the �Debentureholders�), hereby respond to the appeal facta of BCE 

Inc. (�BCE�), Bell Canada (�Bell�) and 6796508 Canada Inc. (the �Purchaser�).   

2. Concurrently herewith, a response factum has been filed by the Respondents comprised 

of a group of 1997 Debentureholders (the �97 Response Factum�).  The 1976 and 1996 

Debentureholders hereby adopt the positions and arguments set forth in the 97 Response 

Factum, as completed and supplemented by this factum. 

3. This litigation involves the treatment of long-term debt investors in Bell with capital at 

risk.  These investors are not merely creditors, but are securityholders as defined in the 

Canada Business Corporations Act1 (the �CBCA�).  The proceeding relates to a 

proposed transaction that yields for one investor group, the shareholders, a 40% premium 

while delivering massive prejudice to conservative debt investors who never intended to 

invest in a junk bond issuer.  The shareholders� benefit is directly related to the 

Debentureholders� prejudice.  Both arise from the $34 billion in new loans which will be 

assumed by Bell to enable the Purchaser to acquire the BCE shares in a leveraged buyout 

transaction (the �LBO�).  

4. This case came to Court on a Motion for Approval of a Plan of Arrangement under 

section 192 of the CBCA.  All parties to this proceeding acknowledge the evidentiary 

standard to be met by an applicant when pursuing court approval of a plan of 

arrangement: Is the plan of arrangement �fair and reasonable�? 

                                                 
1 R.S.C. 1985, c. C-44.  
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5. BCE seeks the Court�s approval notwithstanding that its directors made no effort to even 

consider if the obvious prejudice resulting for the long-term debt investors could be 

alleviated.  

6. Where the parties differ is the extent of the evidentiary burden.  The Appellants assert 

that even where a proposed plan of arrangement imposes substantial financial prejudice 

on a corporate securityholder, there is no onus to lead evidence establishing the fairness 

and reasonableness of the plan to that affected stakeholder provided that its legal rights 

are not being �arranged�.  

7. The Respondents assert, and a unanimous five-member panel of the Quebec Court of 

Appeal (the �QCA�) found, that a corporation seeking to enjoy the benefits of a court-

approved plan of arrangement has an evidentiary burden to show that the proposed plan is 

fair and reasonable not only to its shareholders, but also to corporate stakeholders whose 

economic interests are significantly prejudiced by the plan.  The QCA has made it clear 

that this evidentiary burden does not extend to proving that the interests of the 

stakeholders were protected by the applicant or providing the affected stakeholders with a 

veto in connection with the proposed plan of arrangement.  Instead, the QCA found that 

the applicant has the burden to show that it has fairly considered the interests of the 

affected stakeholders, taking into account all of the circumstances, including attenuating, 

if possible, all or part of the prejudice suffered.  This result is not a radical departure from 

existing law but is entirely consistent with established Canadian law. 

8. The QCA acknowledged that, in the event of a LBO, a board of directors is free to give 

more weight to the interests of the shareholders than to the interests of holders of debt 

securities.  Regardless, the onus remains on the applicant when seeking to implement a 

LBO by way of a plan of arrangement to show that it has considered alternative structures 

and arrangements that might attenuate the adverse effects on those affected 

securityholders.   

9. Mr. Justice Silcoff, J.S.C. (the �Trial Judge�) found that while the Debentureholders, as 

adversely affected securityholders, had standing to contest the approval of the plan of 

arrangement, the plan was fair and reasonable unless they could show that it arranged or 

altered their legal rights.  
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10. The Trial Judge�s determination that the burden of the plan can be legally imposed upon 

the affected securityholders reflected the Delaware and New York law relied upon by the 

Appellants at trial.  The reliance on U.S. law was misplaced.  The law in these American 

jurisdictions differs from Canadian law in at least two important respects: 

(a) under Delaware law, when a corporation is �in play� the directors� fiduciary duty 

is owed to the shareholders and not to the corporation; and 

(b) under U.S. law, there is no plan of arrangement mechanism requiring approval by 

the court, on proof, that the plan is fair and reasonable. 

11. In the context of a plan of arrangement, legality does not equate with fairness or 

reasonableness.  If a stakeholder�s contractual or legal rights are breached, it  already has 

a remedy before the courts.  It is in circumstances where there is no other legal redress 

that the analysis of fairness and reasonableness becomes crucial.  A fairness test is rooted 

in equity and goes beyond mere technical legal compliance.  

12. Where, as here, the fact that approximately $1 billion in losses can be imposed on one 

stakeholder group without breaching its contractual rights does not mean that the result is 

a fair or reasonable one. 

13. It is not enough that a plan of arrangement be fair and reasonable only to shareholders.  In 

the present case, the shareholders of BCE overwhelmingly supported the plan and, in 

fact, only one of BCE�s hundreds of thousands of shareholders made a formal dissent.  

The windfall gain accruing to the shareholders as a result of this plan made its approval 

by that group of securityholders a foregone conclusion. 

14. If the analysis of fairness and reasonableness stops with the shareholders who are 

receiving the premium, the Court�s supervisory function would amount to little more than 

a rubber stamp.  However, as found by the QCA, fairness and reasonableness must be 

judged not only in light of the parties receiving the financial benefit but also in light of 

those encountering the resultant financial prejudice.  Ignoring that prejudice would 

essentially import the U.S. legal approach into a uniquely Canadian statutory provision. 

15. In the result, the QCA found that the refusal by the board of directors of BCE (the �BCE 

Board�) to consider anything but the contractual rights of an important group of 



-    - 
Factum of the 1976 and 1996 Debentureholders   
 

4

corporate securityholders whose interests are being significantly and adversely affected, 

was too narrow a focus and ignored BCE�s evidentiary burden under Canadian law. 

16. The QCA found that under Canadian law the applicant seeking approval of a plan of 

arrangement in circumstances where one group of securityholders is being accorded a 

substantial premium at the expense of another securityholder group has the burden to 

prove that it has at least considered the extent to which the adverse consequences being 

visited upon the prejudiced securityholder group could be mitigated. 

17. The impact of the plan of arrangement was the subject of factual findings by the Trial 

Judge.  He found that not only was there no benefit being conferred on the 

Debentureholders by the transaction, but instead a substantial loss would result: 

Not only will the Contesting Debentureholders not participate in 
this substantial windfall gain by the shareholders but rather, based 
on prevailing market prices during the hearing on the merits of 
these proceedings, they will see the value of their debentures 
decline in [sic] by an average of some 18%.2 [Emphasis added] 

18. It is clear from the QCA�s decision that the evidentiary standard imposed is not an 

onerous one.  The applicant need only prove that it has made reasonable commercial 

efforts to consider the adverse consequences.  There is no duty to secure a particular 

result for the adversely affected stakeholders.  The applicant need only show that it has 

reviewed the circumstances and fairly and openly considered what alternatives might be 

pursued in order to mitigate the adverse consequences.  Even if a different result would 

not be obtained for the affected stakeholder, the applicant must have followed the 

appropriate process.  

19. An applicant which believes that it owes an overriding fiduciary duty to one particular 

stakeholder group and not to the corporation as a whole undertakes a necessarily flawed 

analysis.  A board�s fiduciary duty is always to the corporation and must include a 

consideration of the rights and interests of all affected stakeholder groups.  A conscious 

                                                 
2 Judgment of the Superior Court on 1976/1996 Oppression Remedy (7 March 2008), Montreal 500-11-031677-079 
(�76/96 Oppression Judgment�) at para. 204. Note the evidence established that the loss in value was in the range 
of 18-23%, infra note 19.  
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effort to circumvent the interests of one stakeholder group while pursuing an overriding 

duty to maximize the benefit to another does not discharge the board�s duty.   

20. BCE and Bell refer to the decision of the Ontario Court of Appeal in Brant Investments 

Ltd. v. KeepRite Inc.3 at paragraph 63 of their factum.  That case is particularly germane 

given the BCE Board�s reliance on the Revlon duty: 

To impose upon directors and officers a fiduciary duty to the 
corporation as well as to the individual groups of shareholders of 
the corporation could place directors in a position of irreconcilable 
conflict�4 

21. Where, as here, an applicant has assiduously ensured that the plan of arrangement does 

not confer any benefit on affected securityholders, that applicant will, by definition, be 

unable to show that it has fairly considered their interests and will not meet the 

corresponding evidentiary burden. 

22. With the benefit of hindsight, BCE and Bell now repeatedly assert that they �considered 

carefully the rights and interests of the Debentureholders� or �considered extensively the 

rights and interests of the Debentureholders�, but this consideration is akin to a fox fairly 

considering the security of a henhouse.  BCE now attempts to cobble together snippets of 

unrelated testimony to create the appearance that the BCE Board satisfied a burden that it 

never believed it had.  Throughout this process the understanding of the BCE Board and 

the Strategic Oversight Committee (the �SOC�) was that their fiduciary obligation was 

owed exclusively to the shareholders.  Mr. Jim Pattison, a director of BCE and Bell and a 

member of the SOC, best described the view of the BCE Board: 

Q.  Do I take it that it was your understanding that as a Director of 
BCE, it was your sole duty to maximize the value of the common 
shareholders of BCE? 

A: Yes.5 

23. The QCA correctly found that any purported consideration of the Respondents� interests 

was necessarily tainted by that perspective. 
                                                 
3 (1991), 3 O.R. (3d) 289 (C.A.), Appellants� Book of Authorities (�ABA�), Vol. I, Tab 7.  
4 Ibid. at 301, ABA, Vol. 1, Tab 7.  
5 Examination of Jim Pattison, December 12, 2007 at Q102, Respondent 1976 and 1996 Debentureholders� Record 
and Authorities (�76/96RRA�), Vol. II, Tab 23, p. 326. 
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B. STATEMENT OF FACTS 

The Debentureholders 

24. The Respondents are holders of debentures issued by Bell pursuant to three Trust 

Indentures dated July 1, 1976, April 17, 1996 and November 28, 1997 (together, the 

�Trust Indentures�).  

25. The Debentureholders are long-term investors in Bell and are also securityholders within 

the meaning of the CBCA.6   The debentures issued under the Trust Indentures (the 

�Debentures�) are of a long-term nature and some mature as late as 2054.  

26. The Debentureholders act in the capacity of fiduciaries to their customers, representing 

the interests of hundreds of thousands of Canadians who are the beneficiaries of pension 

funds, policy holders and the beneficial owners of the investment funds which hold 

Debentures as well as residuals and coupons derived from the Debentures (the �Strips�).7 

27. The Debentureholders manage their customers� money under conservative investment 

mandates.  The Debentures were purchased because they were widely perceived to be 

safe, conservative, long-term investment grade securities.8 

28. All of the payment obligations of Bell to the Debentureholders have been guaranteed by 

BCE.9 

BCE and Bell  

29. BCE is a holding company and does not generate any material revenue on its own.10  On 

a consolidated basis, Bell, its subsidiary, generates approximately 98% of BCE�s 

revenue.11   
                                                 
6 Judgment of the QCA on Motion Contesting Application for Final Order (21 May 2008), Montreal 500-09-
018525-089 (�Appeal Judgment�) at para. 37, AR, Vol. I, p. 163. 
7 Judgment of the Superior Court on Motion for Final Order (7 March 2008), Montreal 500-11-031130-079 (�Trial 
Judgment�) at paras. 33-34, AR, Vol. I, pp. 11-12; Affidavit of Tom Ball, sworn October 24, 2007 at paras. 20-21, 
76/96RRA, Vol. I, Tab 1, p. 14. 
8 Affidavit of Kathryn Fric, sworn October 24, 2007 at paras. 7, 33-34, 74, 76/96RRA, Vol. I, Tab 2, pp. 45, 55, 66; 
Affidavit of Tom Ball, sworn October 24, 2007 at paras. 33-34, 38-39, 73, 76/96RRA, Vol. I, Tab 1, pp. 18-19, 27-
28; Affidavit of R. Gregory Ross, sworn October 24, 2007 at paras. 38-47, 76/96RRA, Vol. I, Tab 4, pp. 140-142. 
9 BCE-8.1.53 - 53rd Supplemental Trust Indenture (to 1976 Trust Indenture) dated February 1, 2007, 76/96RRA, 
Vol. II, Tab 15, pp. 298-300; BCE 8.3.6 - Sixth Supplemental Trust Indenture (to 1996 Trust Indenture) dated 
February 1, 2007, 76/96RRA, Vol. II, Tab 16, pp. 301-303. 
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30. All of the directors of BCE are also directors of Bell.12  Both corporations have a 

common Chief Executive Officer (�CEO�), Mr. Michael Sabia. 

31. Over the years, Bell has made representations to the investment community regarding the 

importance it attaches to maintaining investment-grade ratings and protecting the credit 

quality of the corporation.  Bell assured the market from time to time that it was: 

�committed� to investment grade ratings; �totally focussed� on 
investment grade ratings; that there was �no doubt about their 
ability� to maintain investment grade ratings; that investment grade 
ratings were part of Bell�s �financial architecture�; that 
relationships with bondholders would be based on �fairness�, not 
literal interpretation of contracts; and that stakeholder interests 
would be balanced.13  

32. While such statements were accompanied by warnings and safe harbour provisions, they 

were designed to give comfort to investors.14 The Debentureholders relied on those 

statements in the course of making their decisions either to acquire or hold the 

Debentures.  BCE and Bell continued to make these representations throughout the time 

that they allege the Debentureholders should have been aware of the risk of an LBO.  

The Purchaser 

33. The Purchaser is a corporation formed by three capital market participants: Ontario 

Teachers� Pension Plan Board (�Teachers�), Providence Equity Partners Inc., and 

Madison Dearborn Partners LLC.  Teachers is the largest shareholder of BCE, and is the 

lead member of the Purchaser consortium with respect to the proposed LBO.  

The LBO 

34. The intention of the Purchaser is to acquire BCE using a relatively small proportion of its 

own money while causing BCE to borrow the bulk of the acquisition cost.  This use of 

                                                                                                                                                             
10 BCE-3 - BCE's annual report for the year ended December 31, 2006, 76/96RRA, Vol. II, Tab 12, p. 294. 
11 Trial Judgment at para. 19, AR, Vol. I, p. 10; Affidavit of Siim Vanaselja, sworn November 9, 2007 at para. 30, 
AR, Vol. I, p. 238; BCE-3 - BCE's annual report for the year ended December 31, 2006, 76/96RRA, Vol. II, Tab 12, 
p. 293. 
12 Trial Judgment at para. 21, AR, Vol. I, p. 10. 
13 76/96 Oppression Judgment at para. 159, AR, Vol. I, p. 111. 
14 Appeal Judgment at para. 13, AR, Vol. I, p. 152. 
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leverage allows the Purchaser to acquire BCE at an enterprise value of approximately $52 

billion with an investment of approximately $7.8 billion.  

35. Because BCE is a holding company that does not carry on any active business of its own, 

BCE must cause its principal subsidiary Bell, and the latter�s own subsidiaries. to 

guarantee and assume repayment of the $34 billion in acquisition debt required by the 

Purchaser to buy the BCE shares.  

36. In the event that the LBO transaction is concluded, the common shareholders will receive 

a premium of more than 40% over the normalized share price existing prior to the 

commencement of the privatization initiative.15  The preferred shareholders will receive 

the full redemption value for their shares plus a premium, which represents a 

substantially higher value compared to the trading price of the preferred shares after the 

strategic review process was announced.16 

37. The BCE plan of arrangement (the �Plan of Arrangement� or �Plan�) represents a 

fundamental shift in business risk from the shareholders to the Debentureholders. Despite 

that fact, the BCE Board gave no consideration to whether it could mitigate 

Debentureholder prejudice.   The Plan will fundamentally alter the Debentureholders� 

investment from an economic perspective.  The shareholders will exit the corporation 

with a $10 billion gain, while the Debentureholders will be left with long-term �junk� 

securities in a much weakened enterprise. 

38. Notwithstanding the fact that a critical element of the proposed transaction and Plan of 

Arrangement is the assumption by Bell of approximately $34 billion of acquisition debt 

for which it receives no consideration, the board of directors of Bell never met to 

consider whether the assumption of such significant levels of debt is in the best interests 

of Bell, and the common directors of BCE and Bell never considered whether the LBO 

and Plan of Arrangement are fair insofar as Bell and its own stakeholders are 

                                                 
15 Trial Judgment at para. 96, AR, Vol. I, pp. 19-20; Appeal Judgment at para. 91, AR, Vol. I, pp. 175-176. 
16 D-166 - Three-page document entitled �Estimated Fair Value of BCE Bell Debt and Preferred Equity: Treasury�, 
June 22, 2007 at 3, 76/96RRA, Vol. III, Tab 85, p. 589; D-178 - Email from Paul Lenzi to Siim Vanaselja dated July 
5, 2007 re: Announcement: Ratings, spreads and prefs, 76/96RRA, Vol. III, Tab 86, p. 591. 
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concerned.17  It is obvious that Bell will not be made a better or stronger corporation by 

taking on responsibility to repay $34 billion in new debt.  

39. In the early stages of the action process, numerous letters were sent by the 

Debentureholders to the officers and directors of BCE offering to discuss ideas with the 

BCE Board on how it might be possible to structure a transaction that could attenuate the 

adverse effects of the LBO.  All such approaches were summarily refused, in keeping 

with the BCE Board�s and the SOC�s view that their duties were limited to maximizing 

shareholder value and ensuring compliance with the contractual rights of the 

Debentureholders.18  

40. The completion of the Plan of Arrangement in its present form will prejudice the 

Debentureholders.  The market recognizes that BCE and Bell will have materially weaker 

credit profiles after the LBO.  As a result of the credit rating downgrades, the Debentures 

have decreased in value by an average of 18%-23%19 and, in the case of the Strips, by a 

much higher percentage. 

41. BCE has acknowledged the negative impact resulting from the proposed LBO. In its 2007 

Second Quarter Shareholder Report dated July 31, 2007, BCE described the adverse 

consequences to BCE�s and Bell�s liquidity and to their ability to access the public debt 

capital markets as a result of the intended �substantial leveraging� of BCE and Bell.20  

BCE reported, in part, as follows:  

In addition to having a reduced amount of funding available to us, 
such funding would likely be made available on less favourable 
terms and conditions and would likely significantly increase our 
cost of borrowing� Accordingly, this development could have a 
material and adverse impact on our liquidity.21 

                                                 
17 Examination of Michael Sabia, November 27, 2007 at Q677, 76/96RRA, Vol. II, Tab 18, pp. 313-314; 
Examination of Michael Sabia, November 28, 2007 at Q807-811, 76/96RRA, Vol. II, Tab 18, pp. 315-316. 
18 Appeal Judgment at para. 115, AR, Vol. I, p. 185. 
19 Appeal Judgment at para. 110, AR, Vol. I, p. 183; Affidavit of Greg Ross sworn October 24, 2007 at para. 23, 
76/96RRA, Vol. I, Tab 4, p. 135; Affidavit of Kathryn Fric, sworn October 24, 2007 at para. 12, 76/96RRA, Vol. I, 
Tab 2, p. 47. 
20 BCE-4 - BCE�s 2007 second quarter shareholder report dated July 31, 2007, 76/96RRA, Vol. II, Tab 29, p. 380. 
21 Ibid. 
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The Superior Court Judgments 

42. On March 7, 2008, the Trial Judge approved the Plan of Arrangement  (the �Trial 

Judgment�) and dismissed the related proceedings instituted by the Debentureholders.  

The Trial Judge held:  

Relying on the principles described by the Supreme Court of 
Delaware in, what has often been referred to as the �seminal� case 
of Revlon, Inc. v. Mac Andrew & Forbes Holdings, Inc., the Board 
determined that they had an overriding duty to maximize 
shareholder value and obtain the highest value for its shareholders 
while respecting the contractual obligations of the corporation and 
its subsidiaries.22   

43. The Trial Judge found that the duties of the BCE Board had thus shifted:  

BCE, having been put �in play�, the Board was required to address 
its revised fiduciary obligations and the appropriate role to follow 
in the circumstances.23 [Emphasis added]  

44. The Trial Judge rejected the Debentureholders� assertion that the duty expressed in 

Revlon, Inc. v. Mac Andrew and Forbes Holdings, Inc.24 (�Revlon� or the �Revlon 

Duty�) is not the law in Canada and held that the ruling of this Court in Peoples 

Department Stores Ltd. (1992) Inc. (Re)25 (�Peoples�) is not necessarily incompatible 

with the application of the Revlon Duty.26  The Trial Judge failed to provide any reasons 

for this legal conclusion.   

45. The Trial Judge conducted his assessment of the fairness of the Plan of Arrangement 

from the erroneous perspective of the Revlon Duty.  He thus considered the fairness of 

the Plan of Arrangement through a distorted lens and failed to consider whether the Plan 

of Arrangement was fair and reasonable from the perspective of the Debentureholders� 

interests, rather than their strict legal rights. 

46. An analysis which is flawed from the outset cannot be rehabilitated after the fact.  

                                                 
22 Trial Judgment at para. 60, AR, Vol. I, p. 15. 
23 Trial Judgment at para. 59, AR, Vol. I, p. 14.  
24 (Del. Supr.), 506 A.2d 173 (1986) [Revlon], Respondent 1976 and 1996 Debentureholders� Books of Authorities 
(�76/96RBA�), Vol. II, Tab 21. 
25 [2004] 3 S.C.R. 461 (S.C.C.) [Peoples], 76/96RBA, Vol. II, Tab 13. 
26 76/96 Oppression Judgment at para. 203, AR, Vol. I, p. 122. 
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The Quebec Court of Appeal Judgment 

47. In a unanimous judgment, five justices of the QCA overturned the Trial Judgment with 

costs (the �Appeal Judgment�). 

48. The QCA relied upon the Trial Judge�s finding of fact that the BCE Board determined 

that it had an overriding duty to maximize shareholder value while respecting the 

contractual rights of the Debentureholders.  However, the QCA found that this approach 

was wrong as a matter of law and therefore the BCE Board�s assessment with respect to 

the fairness of the Plan of Arrangement was not entitled to any deference by the Court.  

In addition to looking to the contractual rights in the Trust Indentures, the BCE Board 

should have considered the interests of the Debentureholders as securityholders affected 

by the Plan of Arrangement.27 

49. Notwithstanding that the BCE Board�s assessment was not entitled to any deference, the 

Trial Judge could have nevertheless concluded that the Plan of Arrangement was fair and 

reasonable.  However, the QCA found that the Trial Judge undertook the same 

fundamentally flawed analysis as that undertaken by the BCE Board.  He confined his 

analysis to a consideration of the Debentureholders� legal rights and, in so doing, failed to 

assess the issue according to the principles in Peoples and the proper test for approving a 

plan of arrangement under the CBCA.  In the circumstances, the QCA held that deference 

was not due to the Trial Judge�s findings and therefore the QCA undertook its own 

assessment.   

50. The QCA found the Debentureholders� interests which are entitled to consideration are 

wider than the contractual rights flowing from the Trust Indentures.  Having regard to the 

findings of fact made by the Trial Judge that the Plan adversely affects the interests of the 

Debentureholders, it was incumbent on the BCE Board to look at the Debentureholders� 

interests with a view to examining whether it was possible to alleviate or attenuate all or 

some of the adverse effects.28 

                                                 
27 Appeal Judgment at paras. 103-107, AR, Vol. I, pp. 182-183. 
28 Appeal Judgment at para. 106, AR, Vol. I, p. 182. 
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51. The QCA acknowledged that there may have been no way that an arrangement could 

have been structured to avoid an adverse effect on the Debentureholders.  However, BCE 

failed to present evidence on this issue and thereby precluded the Court from determining 

whether or not it was possible.29    

52. BCE�s failure to present evidence establishing that the BCE Board had considered the 

interests of the Debentureholders in assessing the fairness of the Plan was consistent with 

its position throughout these proceedings.  The BCE Board operated on the premise that 

it had a fiduciary duty to maximize shareholder value.  In its view, any consideration of 

the interests of the Debentureholders would have caused the BCE Board to breach that 

duty.   

53. In requiring that the BCE Board consider the interests of the Debentureholders when 

assessing the fairness of the Plan, the QCA did not dictate any particular result.  The 

QCA set a low threshold: the interests of adversely affected securityholders have to be 

considered with a view to examining whether the adverse effect can be mitigated.  The 

QCA�s decision is about the process followed, not the result obtained. 

54. The QCA did not find that the interests of the various securityholders should be given the 

same weight.30 The QCA even suggested that it might be possible in certain 

circumstances to conclude that, after properly considering the detrimental effect and 

attempting to attenuate it, there is no way in which a board of directors could attenuate or 

alleviate the adverse effect a transaction may have on securityholders.31 

55. The QCA decision does not unreasonably interfere with or fetter the BCE Board�s 

responsibilities.  It is a consistent application of the Peoples principles and the test for 

approving a plan of arrangement under the CBCA.   

                                                 
29 Appeal Judgment at paras. 117-118, AR, Vol. I, p. 185. 
30 Appeal Judgment at para. 123, AR, Vol. I, p. 186. 
31 Appeal Judgment at para. 117, AR, Vol. I, p. 185. 
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PART II: STATEMENT OF POSITION REGARDING APPELLANTS’ QUESTIONS 

A. DIRECTORS’ DUTIES NEVER SHIFT  

56. �At all times, directors and officers owe their fiduciary obligation to the corporation.�32   

57. Directors� obligations do not shift when a corporation is in the �vicinity of insolvency�; 

likewise, they do not shift when a corporation is �in play.�  This Court has specifically 

adopted the concept that a director�s duty to the corporation may, given the 

circumstances, include a requirement to �observe a decent respect for other interests lying 

beyond those of the company�s shareholders�.33   

B. THE ECONOMIC INTERESTS OF AFFECTED STAKEHOLDERS MUST BE 
CONSIDERED 

58. BCE was necessarily required to look beyond the terms of the Trust Indentures when 

considering the economic interests of the Debentureholders.  If the task of the Court was 

solely one of contractual interpretation, there would be no need for a �fair and 

reasonable� analysis.  BCE only had to prove that it considered whether or not there was 

a way to mitigate the impact of the Plan of Arrangement on the Debentureholders� 

interests.  Indeed, the QCA recognized that BCE may have determined that this is not 

possible; however, its determination remains unknown because it failed to consider any 

possible avenues of mitigation.  BCE failed to satisfy the evidentiary burden of showing 

that it took the economic interests of the Debentureholders into consideration. 

Accordingly, BCE was unable to demonstrate that the Plan of Arrangement was fair and 

reasonable. 

C. THE QCA APPLIED THE PROPER STANDARD OF REVIEW TO THE TRIAL 
JUDGE’S ERRORS 

59. The QCA did not take issue with the Trial Judge�s findings of fact; rather, it relied on his 

findings but corrected his legal analysis.  The Trial Judge erred in considering the 

                                                 
32 Peoples, supra note 25 at para. 43, 76/96RBA, Vol. II, Tab. 13. 
33 Teck Corp. v. Millar (1972), 33 D.L.R. (3d) 288, [1973] 2 W.W.R. 385 at para. 107 (B.C.S.C.), 76/96RRA, Vol. 
IV, Tab 104, p. 789, as adopted by this Court in Peoples, supra note 25 at para. 42, 76/96RBA, Vol. II, Tab. 13. 
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evidence before him under a misconception of the law.  Accordingly, he failed to apply 

the correct legal test with respect to the evidentiary burden that BCE had to meet in order 

to establish that the Plan of Arrangement is fair and reasonable.  The QCA applied the 

appropriate standard of correctness in conducting its own legal analysis and reaching a 

different result.        

PART III: STATEMENT OF ARGUMENT 

A. DIRECTORS’ DUTIES NEVER SHIFT 

60. BCE submits that the Trial Judgment should be upheld based on the finding that �the best 

interests of both BCE and Bell Canada, as well as those of its shareholders, are and will 

be served by the implementation of the Plan of Arrangement and the Definitive 

Agreement.�34  BCE submits that this finding is consistent with this Court�s decision in 

Peoples. 

61. However, the Trial Judge�s decision is predicated on the application of the Revlon Duty.  

He found, as a matter of law, that the BCE Board�s fiduciary obligations changed once 

the corporation was �in play�35.   

62. Having found that the BCE Board�s fiduciary obligation had shifted, the Trial Judge 

stated that �the ruling in Peoples is not necessarily incompatible with the application of 

the Revlon Duty by the BCE Board��.36 

63. The Trial Judge made no attempt to reconcile the distinction between a fiduciary duty 

owed to the corporation and a fiduciary duty owed to the shareholders, but it does appear 

that he was of the view that when a corporation is �in play�, those duties amount to the 

same thing.  By predicating his decision on the application of the Revlon Duty, it 

necessarily follows that his finding as to what constitutes the best interests of the 

corporation is flawed. 

64. In paragraphs 1 and 2 of the BCE Trial Factum, BCE described the fundamental legal 

principles that were at the foundation of its entire case: 
                                                 
3476/96 Oppression Judgment at para. 203, AR, Vol. I, p. 122. 
35 Trial Judgment at para. 59, AR, Vol. I, p. 14. 
36 76/96 Oppression Judgment at para. 203, AR, Vol. I, p. 122. 
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 1.      Once BCE was put "in play", the Board of Directors of 
BCE (the "Board of BCE") had an important overriding duty 
to maximize shareholder value, and obtain the highest value 
for its common shareholders while respecting the contractual 
obligations of BCE and its subsidiaries. This overriding duty to 
maximize shareholder value has been well established in Canada 
and the United States, and was described by the Delaware Supreme 
Court in the seminal case of Revlon, Inc. v. Mac Andrew & Forbes 
Holdings, Inc.  

� 

 2. In Revlon, the Delaware Supreme Court expressly 
considered the extent to which the Board of Directors of a target 
company could consider the rights of bondholders in discharging 
their duty to maximize shareholder value. The Court held that 
the rights of the bondholders were fixed by contract, and that 
the Board of Directors could not provide bondholders with 
protections beyond those contained in the indentures pursuant 
to which the Notes at issue in that case had been issued. The 
Court held that by having done so, the directors of Revlon had 
breached their fiduciary duties.37 [Emphasis added] 

65. The Appellants� consistent position in the Courts below was at odds with Peoples in that 

they asserted that the duty owed to the corporation shifts to the shareholders when a 

company is �in play�: 

653. When it has become clear that a change of control is 
imminent, the duties of the directors are no longer to the 
corporation, but to its shareholders. When a company is in play, 
the duty of a director becomes focussed on achieving the 
maximum value of the company's shares for the benefit of that 
company's shareholders. 38 [Emphasis added] 

66. It was this Delaware-based approach to directors� duties that was followed by the BCE 

Board, asserted at trial by BCE, and accepted by the Trial Judge, that the QCA correctly 

described as constituting an �erroneous perspective�.39 

67. BCE asserts that the BCE Board complied fully with its duties under Peoples without 

ever reconciling the fundamental contradiction of a fiduciary duty owed to a corporation 
                                                 
37 BCE Trial Level Factum dated December 28, 2007 (�BCE Trial Factum�) at paras. 1-2, 76/96RRA, Vol. III, Tab 
51, pp. 480-481. 
38 BCE Trial Factum at para. 653, 76/96RRA, Vol. III, Tab 51, p. 485. 
39 Appeal Judgment at para. 102, AR, Vol. I, pp. 181-182. 
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as a whole and a fiduciary duty which is �no longer to the corporation, but to its 

shareholders�.40   It is wrong to assert, as BCE does in its factum on this appeal, that the 

fiduciary duty to the corporation is discharged by maximizing shareholder value.  That is 

just another way of saying that the directors owe their fiduciary duty to the shareholders.  

As this Court made clear in Peoples, a director�s fiduciary duty is never owed to just one 

stakeholder group.  

68. The Appeal Judgment is consistent with the principles established in Peoples, and 

represents a proper application of Peoples: 

[42]�it is clear that the phrase the �best interests of the 
corporation� should be read not simply as the �best interests of the 
shareholders��  

We accept as an accurate statement of law that in determining 
whether they are acting within a view to the best interests of the 
corporation it may be legitimate, given all the circumstances of a 
given case, for the board of directors to consider, inter alia, the 
interests of shareholders, employees, suppliers, creditors, 
consumers, governments and the environment.41 [Emphasis added] 

69. In view of the material prejudice to the Debentureholders resulting from the downgrading 

of their investment grade debentures to �junk bond� status, the QCA ruled:   

[106] Having regard to the finding of fact that the Plan adversely 
affected the interests of a class of securityholder 
(debentureholders), it was incumbent on the Board to look at their 
interests with a view to examining whether it was possible to 
alleviate or attenuate all or some of the adverse effects�42 
[Emphasis added] 

70. There is nothing inconsistent between this Court�s ruling in Peoples and the Appeal 

Judgment.   

71. The principal argument of the Appellants calls for the rejection of the universal 

application of Peoples by creating an exception for a change of control scenario.  The 

rule in Peoples is a rule of universal application: the fiduciary duty of a director is always 

owed to the corporation and not to any stakeholder group.  The rule has the added 
                                                 
40 BCE Trial Factum at para. 653, 76/96RRA, Vol. III, Tab 51, p. 485. 
41 Peoples, supra note 25 at para. 42, 76/96RBA, Vol. II, Tab. 13. 
42 Appeal Judgment at para. 106, AR, Vol. I, p. 182. 
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advantage that, depending upon the circumstances, consideration will be given to the 

interests of various stakeholders.  The Peoples rule recognizes the principle of fairness, 

which is firmly entrenched in corporate law in Canada, including in the oppression 

remedy and in the criteria for approval of a plan of arrangement.   

72. As discussed below, a fairness analysis under the CBCA clearly extends beyond a 

securityholder�s legal or contractual rights.  

73. If the principles of universality, certainty, and fairness, which necessarily flow from the 

decision of this Court in Peoples and were followed by the QCA in the present case, are 

not followed, the alternative proposed by the Appellants leaves the door open to the 

consequent disregard for the interests of other corporate stakeholders.  There is no reason 

why the interests of other stakeholders, who have contributed significantly to the 

financial success of the corporation, should not be considered.   

74. The concerns raised by the Appellants as to the practical impact of the Appeal Judgment 

have no merit.  The concept of a corporation being put �in play� is a very nebulous one. 

Often, it is not apparent or inevitable that there will be a sale of equity or a change of 

control.  If exceptions to the rule in Peoples are based upon a corporation being put �in 

play�, directors will not be able to determine under what circumstances the exception of 

�in play� will apply.  Will it apply when a party approaches the corporation to enter into 

negotiations for a possible takeover?  Will it apply automatically when a party files a 

Schedule 13D Notice with the United States Securities and Exchange Commission 

disclosing that the shareholder intends to become active?  Will it apply when a party 

discloses an intention to make a hostile takeover bid but prior to doing so?  These are but 

a few examples of the uncertainty which would arise if exceptions are made to the 

universal application of the rule in Peoples.  In short, the notion of a corporation being �in 

play� is no less nebulous than the notion of the �vicinity of insolvency� addressed in 

Peoples. 

75. In paragraph 57 of the BCE and Bell factum, an argument is made that if the directors are 

not obliged to pursue the maximization of shareholder value when a company is �in 

play�, because of the serious conflict of interest of directors in a takeover situation, they 

may be tempted, while acting in their own self-interest, to frustrate a takeover while 
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purporting to act in the best interests of the corporation.  The Appellants suggest that a 

change of control situation is �rife with potential conflict�. 

76. It is submitted that the overriding objective of maximization of shareholder value is no 

less rife with potential conflict.  According to the BCE Proxy Circular43, senior officers 

and directors of BCE stand to gain hundreds of millions of dollars from the sale of shares, 

exercise of stock options, DSU�s, RSU�s, golden parachutes, retention bonuses, change of 

control severance payments and similar perquisites if the proposed transaction is 

completed.  In fact, senior officers will realize an additional windfall gain of 

approximately $100 million from stock options not yet vested.  The goal of maximization 

of shareholder value can be used to direct very significant benefits to directors and senior 

management.  Although Respondents are not suggesting that the directors and officers of 

BCE were in any conflict of interest, it is important to point out the weakness of 

Appellants� position. 

77. The Debentureholders submit that directors who owe a fiduciary duty to the corporation 

will act honestly and in a manner calculated to prevent abuses just as much as they would 

if they had an overriding duty to maximize shareholder value. 

78. The Appellants rely on the Ontario Court of Appeal decisions in Maple Leaf Foods Inc. 

et al. v. Schneider Corporation et al.44 (�Maple Leaf�) and in Ventas, Inc. et al. v. 

Sunrise Senior Living Real Estate Investment Trust et al.45 (�Ventas�) for the proposition 

that when considering a takeover or change of control transaction, the corporation�s best 

interests are to maximize shareholder value and this cannot be accomplished if the board 

of directors must consider the interests of other stakeholders beyond their contractual 

rights. 

79. Maple Leaf and Ventas made reference to a duty to maximize shareholder value when a 

corporation is �in play�.  However, neither of these cases express the duty as an 

�overriding� one and neither case came to Court in a contest between shareholders and 

other securityholders where the Court was called on to decide if the duty to maximize 

                                                 
43 BCE-11 (en liasse) � Final Notice of Special Shareholders Meeting and Management Proxy Circular and Proxy 
Form, dated August 7, 2007 at pp. 29-33, AR, Vol. V, p. 931.  
44 (1998), 42 O.R. (3d) 177 (Ont. C.A.) [Maple Leaf], 76/96RBA, Vol. I, Tab 9. 
45 (2007), 85 O.R. (3d) 254 (Ont. C.A.) [Ventas], 76/96RBA, Vol. II, Tab 24. 
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shareholder value should trump other securityholders� interests.  Further, these were 

takeover cases which did not engage the Court�s equitable jurisdiction for approval of a 

company-sponsored plan of arrangement.  

80. Although it may be appropriate for directors to pursue the maximization of shareholder 

value in a change of control situation under Canadian law, that can never become a 

paramount or overriding director duty.  The pursuit of maximizing shareholder value 

cannot excuse ignoring the interests of other corporate  securityholders. 

B. THE ECONOMIC INTERESTS OF AFFECTED STAKEHOLDERS MUST BE 
CONSIDERED 

The Plan of Arrangement Mechanism under the CBCA  

81. A plan of arrangement is a statutory mechanism available under section 192 of the 

CBCA.  When a corporation wishes to undertake a fundamental change but cannot 

achieve the desired result under another section of the CBCA, the corporation can apply 

to the Court for an order approving a proposed plan of arrangement.   

82. Legal texts describe the arrangement provisions contained in section 192 of the CBCA as 

a residual power to achieve fundamental changes that may be difficult or impossible to 

realize under the more precise rules in the CBCA relating to specific fundamental 

changes.46  The term �arrangement� is not exhaustively defined in subsection 192(1) of 

the CBCA and therefore the use of the arrangement provisions by corporations is not 

limited to arrangement transactions found under the fundamental change provisions of 

the Act.47 

83. In Fairmont Hotels & Resorts Inc.,48 Farley J. described the arrangement provision as a 

flexible mechanism designed to allow corporations to find solutions for difficult and 

awkward situations.49 This description is consistent with an earlier decision of Blair J. (as 

                                                 
46 Sutherland et al., Fraser & Stewart: Company Law of Canada, 6th ed. (Toronto, Ont.: Carswell, 1993) at 582-
585, 76/96RRA, Vol. IV, Tab 107, pp. 816-819. 
47 Industry Canada, Policy concerning Arrangement Under Section 192 of the CBCA, Policy Statement 15.1, Nov. 
7, 2003 (�Director’s Policy Statement�), s. 2.08, 76/96RBA, Vol. II, Tab 27. 
48 2006 WL 4752622, 2006 CarswellOnt 9246 (Q.L.) (Ont. S.C.J. [Commercial]), 76/96RBA, Vol. I, Tab 4. 
49 Ibid. at para. 1, 76/96RBA, Vol. I, Tab 4.  
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he then was) in Olympia & York Developments Ltd.50 (�Olympia & York�), where he 

described the plan of arrangement mechanism as a flexible tool limited only by the 

ingenuity of its creators.51   

84. A plan of arrangement is an entirely voluntary procedure.  A corporation is not required 

to use it to effect a change of control transaction.  The sale and acquisition of a publicly-

traded corporation can be, and often is, completed by means other than a plan of 

arrangement such as a takeover bid under Canadian securities legislation.  A takeover bid 

is a third-party offer to purchase the shares of a corporation whereas a plan of 

arrangement is a company-sponsored transaction. They are different methods to 

accomplish the same goal.  Each method has its benefits and burdens. 

85. Proceeding by way of a plan of arrangement offers the corporation significant benefits 

that would otherwise be unavailable, including: 

(a) providing a mechanism to eliminate warrants and options, which has the effect of 

�cleaning up� the capital structure;52 

(b) allowing for better tax planning opportunities than a transaction by way of a 

takeover bid;53 

(c) avoiding the costly requirements of complying with U.S. securities legislation;54 

(d) allowing what would otherwise be a multi-step transaction to be completed in one 

step;55  

(e) facilitating the squeeze out of minority or dissident shareholders.  Under a plan of 

arrangement, only 66⅔ % approval is required to squeeze out minority interests 

while under takeover legislation, 90% acceptance must be achieved to impose the 

result on the minority;56 and 

                                                 
50 (1993), 102 D.L.R. (4th) 149, [1993] O.J. No. 900 at 9 (Q.L.) (Ont. Gen. Div.) [Olympia & York], 76/96RBA, 
Vol. I, Tab 10. 
51 Ibid. at p. 9, 76/9RBA, Tab 10.  
52 Koehnen, Oppression and Related Remedies, (Toronto, Ont., Thomson Canada Ltd., 2004) at 171-172 [Koehnen], 
76/96RRA, Vol. V, Tab 114, pp 995-996.  
53 Ibid.  
54 Ibid. 
55 Ibid. 
56 Ibid.  
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(f) minimizing the risk of subsequent lawsuits by virtue of a judicial determination 

that the plan is fair and reasonable.57   

86. A corporation seeking to obtain the benefits of a plan of arrangement has the burden of 

demonstrating that the plan is fair and reasonable to affected stakeholders.  No such 

burden exists in the takeover bid regime where court approval of a takeover transaction is 

not required.   

87. BCE chose to proceed by way of plan of arrangement in order to obtain the benefits of 

this regime.  Therefore, BCE willingly assumed the burden of proving to the Court that 

the transaction is fair and reasonable to all stakeholders whose interests are affected.  In 

meeting that burden, BCE asserts that only the legal rights of affected securityholders 

should be considered.  The Debentureholders assert, and the QCA found, that the 

economic interests of affected securityholders must also be considered.  

The QCA Correctly Held that Economic Interests Should be Considered 

88. The QCA correctly found that the interests of the Debentureholders to be considered on 

Plan of Arrangement approval are more extensive than the contractual rights flowing 

from the Trust Indentures and those interests should have been considered by the BCE 

Board.  The QCA relied upon findings of fact made by the Trial Judge and held that: 

As mentioned by the Trial Judge, the process supervised by the 
SOC, the independent oversight committee, was based on the 
premise that once BCE was in play, the overriding duty of the 
Board was to maximize the value for the shareholders, while 
complying with their obligations under the trust indentures.  
Moreover, the SOC was advised that the interests of the appellants 
were limited to their rights under the trust indentures and no more.  
The transaction was structured to avoid dealing with them or their 
interests.  Therefore the SOC did not take into consideration the 
adverse financial impact of the potential transaction on the 
Debentureholders.  No detailed analysis was made of the costs 
and benefits of the LBO insofar as it affects the security 
holders other than the shareholders.  From that point on, the 
process was fatally vitiated.58 [Emphasis added] 

                                                 
57 Ibid. 
58  Appeal Judgment at para. 98. AR, Vol. I, p. 178. 
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89. The QCA held that BCE did not discharge its burden of proving that the Plan is fair and 

reasonable.  The QCA relied upon the Trial Judge�s finding of fact that �based on 

prevailing market prices during the hearing on the merits of these proceedings, they [the 

Debentureholders] will see the value of their debentures decline by an average of some 

18%� and �that the implementation of the Plan of Arrangement and Definitive 

Agreement will no doubt expose the contesting Debentureholders to an increased risk of 

default�.59 

90. The QCA was correct in finding that the BCE Board did not examine ways in which to 

attenuate or alleviate the adverse effect of the Plan of Arrangement on the 

Debentureholders.60  This finding does not contradict any finding of fact made by the 

Trial Judge. 

91. The Trial Judge correctly found that BCE had the burden to prove that the Plan of 

Arrangement was sufficiently fair to warrant approval by the Court.61 

92. Having found that BCE had the evidentiary burden to demonstrate that the proposed Plan 

of Arrangement was fair and reasonable to, inter alia, the Debentureholders, the Trial 

Judge acknowledged the prejudice that was being visited upon the Debentureholders.  He 

noted that the Debentureholders� fundamental complaint in this regard was:  

�that upon completion of the Plan of Arrangement, the BCE 
common shareholders will receive a premium of approximately 
40% to the closing price of the shares as of March 28, 2007, the 
last trading day before there was public speculation about a 
possible transaction. Not only will the Contesting 
Debentureholders not participate in this substantial windfall gain 
by the shareholders but rather, based on prevailing market prices 
during the hearing on the merits of these proceedings, they will see 
the value of their debentures decline in by an average of some 
18%.62  

93. At trial, the Debentureholders asserted that the prejudice they were incurring under the 

Plan of Arrangement could have been addressed by the Applicant in its auction process, 

                                                 
59 Appeal Judgment at para. 110, AR, Vol. I, p. 183; 76/96 Oppression Judgment at paras. 184, 204, AR, Vol. I, pp. 
118, 122. 
60Appeal Judgment at paras. 111, 115, 117-118, AR, Vol. I, pp. 183, 185. 
61 Trial Judgment at para. 129, AR, Vol. I, p. 26. 
62 76/96 Oppression Judgment at para. 204, AR, Vol. I, p. 122.  
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but the Trial Judge found that �this contention is unsupported by the evidence and is pure 

speculation on their part�.63   

94. In short, the Trial Judge concluded that the Debentureholders had failed to introduce 

evidence to establish that there was some other means by which the prejudice being 

incurred could be lessened.  Put differently, the Court imposed an evidentiary burden on 

the Debentureholders to establish that the Plan could have been made more fair to their 

interests. 

95. The QCA found that the burden to establish the fairness and reasonableness of the Plan of 

Arrangement was always on BCE.64  In that regard, the QCA noted that:  

BCE never attempted to justify the fairness and reasonableness of 
an arrangement that results in a significant adverse economic 
impact on the debentureholders while at the same time it accords a 
substantial premium to the shareholders.  Once there is, as in this 
case, a significant adverse effect on a class of securityholder 
(debentureholders), while other securityholders (shareholders) 
derive substantial benefits by an arrangement, the corporation has 
the burden of demonstrating that the arrangement is, nonetheless, 
fair and reasonable.65  

96. BCE�s failure to present evidence establishing that the arrangement could not have been 

structured so as to avoid an adverse effect on the Debentureholders was fatal to this 

burden.  The QCA noted that BCE had an obligation to establish to the Court�s 

satisfaction that it had considered the possibility of structuring an arrangement which 

would address the prejudice to the Debentureholders.  It was the failure of BCE to present 

evidence on this issue which precluded the Court from determining whether or not that 

was possible. 

The Fairness Analysis is Undertaken for those whose Economic Interests are  Affected 

97. The Appellants submit that the fairness analysis of a plan of arrangement should only be 

conducted for those stakeholders whose legal rights are arranged.  The QCA disagreed 

and held that the analysis was to be conducted on a broader basis to include those 

                                                 
63 Trial Judgment at para. 162, AR, Vol. I, p.36. 
64  Appeal Judgment at paras. 115, 117, AR, Vol. I, p. 185. 
65 Appeal Judgment at para. 111, AR, Vol. I, p. 183.  
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securityholders whose economic interests are affected.66  The QCA�s finding is consistent 

with: 

(a) the clearly entrenched concept in Canadian corporate law that stakeholder 

interests and not just their narrow legal rights are to be considered and where 

appropriate protected; 

(b) jurisprudence that the fairness review under section 192 of the CBCA includes 

consideration of stakeholder interests;  

(c) Policy Statement 15.1 on plans of arrangement issued by Industry Canada, which 

sets out the position of the Director appointed under the CBCA on the procedural 

safeguards and substantive requirements applicable to section 192 arrangements; 

and,  

(d) the determination by both Courts below that the Debentureholders had standing to 

contest the Plan of Arrangement.   

98. In view of the substantial premium that will be received by the BCE shareholders, and the 

predictable support that the Plan of Arrangement received from the BCE shareholders as 

a result, restricting the fairness analysis to shareholders, as urged by BCE, would render 

the fairness hearing a foregone conclusion.  It is submitted that the Court must decide the 

broad issue of fairness with particular attention to those stakeholders whose interests are 

adversely affected.  Restricting the review to those who, out of self-interest, have 

approved the Plan of Arrangement would make that judicial inquiry a hollow exercise. 

(a) The Consideration of Stakeholder Interests Entrenched in Canadian Corporate 
 Law 

 (i) Section 122(1)(a) of the CBCA requires consideration of more than   
  shareholder interests  

99. In Peoples, this Court recognized that in the discharge of its fiduciary duty to the 

corporation under section 122(1)(a) of the CBCA, �it may be legitimate, given all the 

circumstances of a given case, for the board of directors to consider, inter alia, the 
                                                 
66 Appeal Judgment at paras. 35, 89-90, AR, Vol. I, pp. 162, 174-175; Trial Judgment at paras. 122, 151-154, AR, 
Vol. I, pp. 24, 30-31. 
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interests of shareholders, employees, suppliers, creditors, consumers, governments and 

the environment�.67   

100. The permissive use of �may� is tied to the circumstances of the case.  In this case, the 

Trial Judge found that the shareholders will receive a windfall benefit from the proposed 

transaction while the Debentureholders will be significantly prejudiced.68  

101. The QCA also recognized that the Plan of Arrangement �results in a significant adverse 

economic impact on the debentureholders while at the same time it accords a substantial 

premium to the shareholders.�69  

102. In light of Peoples, and of the prejudice being visited upon one securityholder group in 

order to secure a substantial benefit for another, the BCE Board should have considered 

the interests of the Debentureholders and not only their legal rights.  This was the holding 

of the QCA. 

103. The Trial Judge found that it was not necessary for the BCE Board to consider the 

Debentureholders� interests as distinct from their legal rights. However, not only did the 

BCE Board not undertake a consideration of the interests of the Debentureholders, but on 

the contrary, in light of the Revlon Duty, it proceeded on the basis that it was prohibited 

from considering interests as distinct from legal rights.  As noted by the QCA �the 

transaction was structured to avoid dealing with [the Debentureholders] or their 

interests.�70  It is precisely that approach to corporate governance that this Court rejected 

in Peoples. 

104. Accordingly, the QCA found that, in the discharge of their statutory fiduciary duty, the 

common directors of BCE and Bell should have considered the interests of the 

Debentureholders, and in fact they fatally undermined BCE�s ability to put forward 

evidence as to the fairness and reasonableness of the Plan of Arrangement by virtue of 

their failure to do so. 

                                                 
67 Peoples, supra note 25 at para. 42, 76/96RBA, Vol. II, Tab 13. 
68 Trial Judgment at para. 202, AR, Vol. I, p. 122. 
69 Appeal Judgment at para. 111, AR, Vol. I, p. 183. 
70 Appeal Judgment at para. 98, AR, Vol. I, p. 178. 
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 (ii) Section 241 of the CBCA requires the consideration of stakeholder interests,  
  not only their legal rights  

105. The oppression remedy contained in section 241 of the CBCA also provides protection 

against harm to stakeholder interests: 

241.(2) If, on an application under subsection (1), the court is 
satisfied that in respect of a corporation of any of its affiliates 

(a) any act or omission of the corporation or any of its affiliates 
effects a result, 

(b) the business or affairs of the corporation or any of its affiliates 
are or have been carried on or conducted in a matter, or 

(c) the powers of the directors of the corporation or any of its 
affiliates are or have been exercised in a matter 

that is oppressive or unfairly prejudicial to or that unfairly 
disregards the interests of any security holder, creditor, director 
or officer, the court may make an order to rectify the matters 
complained of.  [Emphasis added] 

106. Accordingly, in the fairness analysis undertaken in oppression cases, the effect of 

corporate acts on the interests of complainants is critical. This analysis is undertaken even 

for complainants who have rights defined by contract.71  It is well-settled law that the 

fairness analysis in oppression cases requires the Court to look beyond the legal or 

contractual rights that a securityholder has and to consider questions of equity.72  

107. Section 192 of the CBCA does not delineate the fair and reasonable test for plans of 

arrangement; however, there is no dispute among the parties that the case law has 

imported the fair and reasonable test into section 192(2).  The Appellants themselves 

argued before the QCA that “[t]here are no limits on the factors that the court may 

                                                 
71 Harbert Distressed Investment Master Fund Ltd. v. Calpine Canada Energy Finance II ULC (2005), 7 B.L.R. 
(4th) 276, 2005 NSSC 211 at para. 146 (N.S.S.C.) [Calpine], 76/96RBA, Vol. I, Tab 7. 
72 Westfair Foods Ltd. v. Watt (1990), 106 A.R. 40 (WL) (C.A.), 76/96RRA, Vol. V, Tab 113; Baril c. Industries 
Felxart ltee (2003), 23 C.C.E.L. (3d) 155 Que. C.A.)(WL), 76/96RRA, Vol. V, Tab 110; Simard c. Claisse, 2007 
QCCA 70 (C.A.) (WL), 76/96RRA, Vol. 5, Tab 112. 
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consider in determining whether or not an arrangement is ‘fair and reasonable’”73 

[Emphasis added].   

108. There is well-settled case law to the effect that an arrangement must be shown to be 

substantively fair and reasonable and that the fairness hearing is open to the consideration 

of all relevant issues.74   

109. Canadian case law has consistently held that while there is an overlap in the fairness 

analysis for both oppression and plan of arrangement approval, a broader test of fairness 

applies for plan of arrangement approval.  Put another way, the standard of fairness under 

section 192 of the CBCA is higher than under the oppression remedy. Nothing that is 

oppressive can be fair, but the converse is not true.  A finding that an act is not oppressive 

does not equate with a determination that it is fair.75  These principles were 

acknowledged by the Trial Judge.76 

110. As noted above, the fairness analysis in oppression cases goes beyond the review of legal 

or contractual rights and examines the impact on a complainant�s interests.  It would be 

incongruous and illogical to conclude that the broader test of fairness for plan of 

arrangement approval should be conducted on a more restrictive basis than the test which 

applies the oppression. 

111. To suggest that the fairness analysis should be limited to those parties whose legal rights 

are arranged ignores the practical impact of the Plan on other stakeholders.  It is obvious 

that shareholder rights are being arranged in this Plan.  The shareholders are �compelled� 

to surrender their shares for a price more than 40% above the undisturbed price for the 

shares before there was public speculation about a change of control transaction.  This is 

not an onerous sacrifice as evidenced by the fact that only one of the more than 600,000 

BCE shareholders has seen fit to dissent.   

                                                 
73 Factum of Respondents BCE Inc. and Bell Canada dated April 18, 2008 (�BCE Appeal Factum�) at para. 411, 
76/96RRA, Vol. V, Tab 109, p. 848. 
74 3017970 Nova Scotia Co. v. Johnstone, [2001] O.J. No. 1809, 2001 CarswellOnt 2001 at para. 15 (Ont. S.C.J.)  
[Johnstone], 76/96RRA, Vol. IV, Tab 92, p. 602. 
75 Ibid.; Re Canadian Pacific Ltd. (1990), 73 O.R. (2d) 212 at 233 (H.C.) [Canadian Pacific], 76/96RBA, Vol. II, 
Tab 17. 
76 Trial Judgment at para. 132, AR, Vol. I, p. 26. 
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112. However, it is also apparent that the Plan has an impact on other securityholders.  The 

$34 billion borrowed to enable the Purchaser to buy out the shareholders is generated by 

leveraging Bell and forcing it to assume repayment of massive amounts of new debt.  

Bell does not acquire any new assets or lines of business in the bargain. BCE, the 

Debentureholders and the Courts below all recognized that the LBO will seriously and 

adversely impact Bell�s credit profile.  Bell is transformed from an iconic investment 

grade issuer to a junk bond issuer.  The Plan directly impacts the financial interests of the 

Debentureholders in a materially adverse way.  To suggest that this detrimental effect 

should be disregarded is to ignore the liability side of the Plan of Arrangement equation.  

Shareholder value will be created but at a steep cost to those securityholders who will be 

left behind with claims that must be satisfied over the next 45 years against a much 

diminished Bell enterprise.  Fairness calls for regard for these affected stakeholders.  

113. The Court�s function in assessing the fairness and reasonableness of a plan of 

arrangement engages the Court�s broad equitable jurisdiction.77  In the absence of any 

constraining language in section 192, there is no reason why the Court should limit the 

broad equitable fairness inquiry on a plan of arrangement to those stakeholders whose 

legal rights are arranged and ignore other stakeholders who are adversely affected.  The 

following passage from the British Columbia Supreme Court decision in Protiva 

Biotherapeutics Inc. v. Inex Pharmaceuticals Corp.78 (�Protiva�) is instructive on the 

proper approach to the fairness analysis: 

33.  In the absence of direction to the contrary in the BCA, I am of 
the opinion that the discretion should be exercised judicially in a 
manner that ensures fairness and avoids inappropriate 
inequity as between the company and the various stakeholders 
affected by the proposal.  The exercise of discretion requires 
consideration of the nature and extent of the adverse impact, if 
any, upon a stakeholder, and the beneficial impact upon the 
company and other stakeholders.  The objective must be to 
balance competing rights and interests and to ensure that any 
prejudice that might result from the proposal or arrangement 
is removed, unless the prejudice is so far outweighed by the 
overall benefit to be derived from implementation of the 
proposal that it can and should be regarded as fair to all 

                                                 
77 (2006), 25 B.L.R. (4th) 293, 2006 BCSC 1729 at para. 33 (B.C.S.C.) [Protiva], 76/96RBA, Vol. II, Tab 14. 
78 Ibid. 
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parties in the circumstances.  The power to remove prejudice is 
contemplated by s. 291(4)(c).79  [Emphasis added] 

114. In the present case, the fact that BCE is not prohibited by contract from harming the 

Debentureholders does not mean that the Court should approve the result as fair and 

reasonable. 

(b) Canadian Courts have Focused on Interests Rather than Rights 

115. Jurisprudence across Canada over many years has recognized that the broad equitable 

inquiry under section 192 should not be limited to those parties whose legal rights are 

arranged.  In the 1990 Ontario High Court decision in Re Canadian Pacific Ltd.80, Austin, 

J. held as follows in determining who may object to a plan of arrangement:  

The issue is not how he voted, but whether he has any 
significant interest in the matter.  If he does, then the 
arrangement cannot be said to be fair and reasonable.  If he does 
not, there being no one else opposed, the scheme must be 
considered fair and reasonable.  

There was no agreement on the question of onus.  In the present 
case I think it must lie at the outset on C.P.L.  It must put forward 
the arrangement and establish that the statutory requirements have 
been fulfilled, the necessary meetings held, and the specified 
majorities achieved.  In addition, it must establish, at least prima 
facie, that the proposal is fair and reasonable.  If, as and when 
these steps have been accomplished, the burden then shifts to 
any opposing parties, in this case the preference shareholders, 
to persuade the court that they have rights or interests which 
have been significantly or appreciably affected: Re National 
Bank Ltd., [1966] 1 W.L.R. 819, [1966] 1 All E.R. 1006 (Ch. 
Div.), at p. 830 W.L.R., Re Universal Explorations Ltd. and Petrol 
Oil and Gas Co. (1982) 23 Alta. L.R. (2d) 57, 41 A.R. 156, 6 
B.L.R. 186, [1983] 1 W.W.R. 542 (Q.B.) at p. 204 B.L.R.81  
[Emphasis added] 

116. The passage from the 2006 decision of the B.C. Supreme Court Protiva case quoted at 

paragraph 113 above also makes it clear that the analysis is to be a broad equitable review 

                                                 
79 Ibid. 
80 Canadian Pacific, supra note 75, 76/96RBA, Vol. II, Tab 17. 
81 Ibid. at 235, 76/96RBA, Vol. II, Tab 17. 
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conducted for those stakeholders whose interests are affected as opposed to only those 

whose legal rights are arranged. 

117. In Re Trizec Corp.,82 the Alberta Court of Queens Bench affirmed the view that section 

192 of the CBCA is to be given a broad interpretation that supports the consideration of 

all stakeholders� interests: 

In my view, the spirit and intent of s. 192 requires that all 
stakeholders be given a chance to review their positions and 
express their judgment in a vote before a substantive change can be 
made to a plan.  This flows naturally from other specific powers of 
the court outlined in section 192(4) respecting notice, appointment 
of counsel, meetings, and shareholder dissent.83 

118. Although the CBCA does not establish a test to determine the circumstances in which 

particular securityholders are entitled to attend and vote on a plan of arrangement, other 

provincial statutes have taken that step. Section 193(4) of the Alberta Business 

Corporations Act84, which is similar to section 192(4)(c) of the CBCA, codifies the test 

as follows: 

193(4) In connection with an application under this section, the 
Court, unless it dismisses the application,  

� 

(b)  shall order a meeting of persons who are creditors or 
holders of debt obligations�or any class of those persons, if the 
Court considers that those persons or that class of persons are 
affected by the proposed arrangement.  [Emphasis added] 

119. The Saskatchewan Court of Queens Bench in First Choice Capital Fund Ltd. v. 

Saskatchewan (Director of Corporations),85 considered the meaning of the term 

�interested person� in the context of section 186.1(4)(a) of the Saskatchewan Business 

Corporations Act, which is identical to section 192(4)(a) of the CBCA, and held that:  

There is nothing in the Act that restricts the definition of an 
“interested person” to the shareholders and directors of 
amalgamating corporations.  Nor is there any provision that 

                                                 
82 (1994) 20 B.L.R. (2d) 202, [1994] 10 W.W.R. 127 (Alta. Q.B.) [Trizec], 76/96RBA, Vol. II, Tab 23. 
83 Ibid. at para. 21, 76/96RBA, Vol. II, Tab 23. 
84 R.S.A. 2000, c. B-9. 
85 (2000) 13 B.L.R. (3d) 232, [2001] 6 W.W.R. 176 (S.K.Q.B.) [First Choice], 76/96 RRA, Vol. V, Tab 111, p. 914. 
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precludes notice from being given to persons who are not directors 
or shareholders of amalgamating corporations.86 

120. Further, the Saskatchewan Court granted standing to a judgment creditor to set aside an 

Interim Order and Final Order approving a plan of arrangement because it was adversely 

affected by the arrangement and should have been given notice of the proceedings and an 

opportunity to make submissions on the fairness and reasonableness of the 

arrangement.87 

121. In Olympia & York,88 a creditor opposed the approval of an arrangement on the basis that 

it was prejudiced by it.  Although the court ultimately approved the plan, the court 

affirmed that creditors� interests are relevant:   

The court supervises the process.  The court approves or declines 
to approve the arrangement depending whether it is �fair and 
reasonable� to all concerned in the circumstances.89 [Emphasis 
added] 

122. BCE and Bell cite in paragraphs 91 to 93 of their factum a series of cases for the 

unsurprising proposition that claims which are unrelated to a proposed plan of 

arrangement, and which are not affected by the plan, do not give rise to standing.  See Re 

Telewest Communications plc (No. 2),90 Re Gentra Inc.,91 Samos Investments Inc. v. 

Pattison,92 PetroKazakhstan Inc. v. Lukoil Overseas KumKol B.V.,93 and Re Big Bear 

Exploration Ltd.94.  All of these cases simply demonstrate that a fairness hearing is not 

the proper forum to adjudicate claims where the parties have not been affected by the 

plan of arrangement.   

123. In Olympia & York, the Court made the following observation: 

                                                 
86 Ibid. at para. 30, 76/96 RRA, Vol. V, Tab 111, p. 925. 
87 Ibid. at para. 40, 76/96 RRA, Vol. V, Tab 111, p. 927. 
88 Olympia & York, supra note 50, 76/96RBA, Vol. I, Tab 10. 
89 Ibid. at 10, 76/96RBA, Vol. I, Tab 10. 
90 Re Telewest Communications plc (No. 2), [2005] 1 B.C.L.C. 772, [2004] EWHC 1466 (Eng. Ch. Div.), ABA, Vol. 
III, Tab 39. 
91 [1993] O.J. No. 2078 (Q.L.) (Gen. Div.), ABA, Vol. III, Tab 33. 
92 (2000), 3 B.L.R. (3d) 283, 15 C.B.R. (4th) 252 (B.C.S.C.), aff�d [2000] 7 W.W.R. 321, 77 B.C.L.R. (3d) 97 
(B.C.C.A.), ABA, Vol. III, Tab 45-46. 
93 (2005), 12 B.L.R. (4th) 128, 2005 ABQB 789 (Alta. Q.B.), ABA, Vol. II, Tab 28. 
94 (2000) 258 A.R. 338, 2000 CarswellAlta 99 (Alta. Q.B.), ABA, Vol. I, Tab 28. 
94 Olympia & York, supra note 50, 76/96RBA, Vol. I, Tab 10. 
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Certainly the Court should be wary about approving a plan of 
arrangement that would be tantamount to confiscation of property 
of one constituency for the benefit of others.  The mere fact that a 
requisite majority of shareholders has adopted the plan is not, in 
itself, enough to warrant court approval.  There would otherwise be 
no need for the latter court sanction.95 

124. BCE and Bell cite at paragraph 106 of their factum the decision in J.S.M. Corp. (Ontario) 

Ltd. v. Brick Furniture Warehouse Ltd.96 (�Brick�).  Their reliance on that decision 

suggests that BCE and Bell view the Debentureholders as if they were merely 

commercial creditors rather than securityholders and long-term investors. 

125. In Brick, an oppression claim was being used as a thinly disguised collection remedy.  

Not surprisingly, the Ontario Court of Appeal noted: 

Where the sole complaint is that of a breach of contract, then a 
contract action should be pursued.  

� 

Where a simple breach of contract, or comparable legal wrong has 
occurred, it not appropriate for the Court to invoke the oppression 
provision of the Act merely because the party in breach is a 
corporation.97 

126. In Brick, the cause of action was a simple breach of contract.  The Brick case did not 

involve a plan of arrangement proceeding, or an inquiry into the fairness and 

reasonableness of a transaction that conveyed substantial benefits to one group of 

securityholders, and substantial prejudice to another.  The Appellants� reliance on Brick 

is misplaced. 

127. A breach of contract was also at the heart of another decision relied upon by BCE and 

Bell, Casurina Ltd. Partnership v. Rio Algom Ltd.,98 (�Casurina�).  The 

Debentureholders in Casurina had a claim for breach of contract, but did not like their 

remedy, and so pursued an oppression claim in lieu of a breach of contract claim.  The 

                                                 
95 Ibid.at 13, 76/96RBA, Vol. I, Tab 10. 
96 [2008] O.J. No. 958 (C.A.), ABA, Vol. II, Tab 20.  
97 Ibid. at para. 65, ABA, Vol. II, Tab 20.  
98 (2004), 40 B.L.R. (3d) 112 (Ont. C.A.), aff�g (2002), 28 B.L.R. (3d) 44 (Ont. S.C.J.), ABA, Vol. 1, Tab 9.  
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action failed as a result of a �no action� clause, but the implication was that a contract 

action would have been the appropriate recourse, rather than an oppression claim. 

(c) The Director’s Policy Statement 

128. The Director�s Policy Statement on arrangements also supports the view that the fairness 

analysis should be conducted having regard to securityholders whose economic interests 

are affected and not just those whose legal rights are arranged:  

3.08  Section 192 of the Act does not require security holder 
approval as a pre-condition to a court order approving an 
arrangement.  However, the Director is of the view that, at a 
minimum, all security holders whose legal rights are affected by a 
proposed arrangement are entitled to vote on the arrangement.  
The Director is also of the view that, notwithstanding that a 
proposed arrangement may not affect the legal rights of 
holders of securities of a particular class, it may nevertheless 
be appropriate in cases where a proposed arrangement 
fundamentally alters the security holders’ investment, whether 
economically or otherwise, that the right to vote on the 
arrangement should be provided to these security holders.  For 
example, in an arrangement involving a divestiture of significant 
assets, the Director will review the financial statements, looking at 
such factors as the percentage of assets being �dividended-out�, 
credit ratings and the rights of participation of any preferred 
shareholder classes.  At the same time, the Director recognizes that 
in determining whether debt security holders should be provided 
with voting and approval rights, the trust indenture or other 
contractual instrument creating such securities should ordinarily be 
determinative absent extraordinary circumstances. 

� 

4.04  Without attempting to limit or dictate the considerations 
which are appropriate for an independent financial adviser to 
consider in opining as to the fairness of any proposed arrangement, 
the Director believes that, ordinarily, for the fairness opinion 
to be meaningful, the person providing the opinion must be in 
a position to state that the arrangement is fair to each class of 
security holders affected by the arrangement.  In the Director’s 
view, a fairness opinion addressed only to selected classes of 
security holders and which does not address fairness from an 
inter-security holder class perspective (i.e. fairness among 
security holders), provides only limited evidence as to the 
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fairness of any proposed arrangement and invites inquiry as to 
the fairness of the arrangement to classes of security holders to 
whom the opinion is not addressed. 99 [Emphasis added] 

129. Accordingly, the Director recognizes that there can be consideration of securityholders 

whose investments are fundamentally altered by a plan of arrangement.  

130. In the present case, there were five fairness opinions obtained for the shareholders.100  No 

opinions were obtained on the fairness of the Plan to the Debentureholders or to Bell.101  

The engagement letters between BCE and their three Canadian financial advisors 

specifically contemplated the possibility of a fairness opinion regarding the effect on 

bondholders under the transaction.102  The fairness opinions as to the treatment of 

shareholders that were provided to BCE are from advisors who stand to receive 85% of 

their financial compensation of approximately $150 million provided the transaction is 

successfully completed.103 

(d) Standing of the Debentureholders  

131. Although BCE argued at trial that the Debentureholders should not be given standing 

because the Plan of Arrangement does not involve Bell or the proposed $34 billion 

guarantee of the acquisition debt which Bell is to assume, the Trial Judge held: 

While in the strict sense and from a narrow non-commercial 
perspective, this may be true, there can be no doubt that in reality, 
this guarantee forms an integral part of the Plan of Arrangement.  
The full consequences of the implementation of the Plan of 
Arrangement cannot be analyzed in isolation and with commercial 
�blinders�.  They must be analyzed in the context of the concurrent 
obligations assumed by BCE to cause Bell Canada to assume 
$30 billion of the acquisition debt necessary to complete the Plan 

                                                 
99 Director�s Policy Statement, s. 3.08, 4.04, 76/96RBA, Vol. II, Tab. 27. 
100  76/96 Oppression Judgment at para. 77, AR, Vol. I, p. 86; BCE-11 (en liasse) � Final Notice of Special 
Shareholders Meeting and Management Proxy Circular and Proxy Form, dated August 7, 2007, 76/96RRA, Vol. IV, 
Tab 108.  
101 76/96 Oppression Judgment at para. 78, AR, Vol. I, p. 86. 
102 D-102: Letter confirming engagement of RBC Dominion Securities Inc. as non-exclusive co-financial advisor to 
BCE Inc., April 17, 2007, 76/96RRA, Vol. III, Tab 55, pp. 498-499; D-103: Letter confirming engagement of BMO 
Nesbitt Burns Inc. as non-exclusive co-financial advisor to BCE Inc., April 17, 2007, 76/96RRA, Vol. III, Tab 56, 
pp. 500-501; D-104: Letter confirming engagement of CIBC World Markets Inc. as non-exclusive co-financial 
advisor to BCE Inc., June 12, 2007, 76/96RRA, Vol. III, Tab 57, pp. 502-503. 
103 D-163: Presentation to BCE Strategic Oversight Committee entitled Financial Advisor Engagement, June 29, 
2007, 76/96RRA, Vol. III, Tab. 54, pp. 493-497. 
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of Arrangement.  Implementation of the Plan of Arrangement 
would not be possible without the Bell Canada guarantee. 

�  

The central issue to be determined by the Court in adjudicating the 
Motion for Final Order is whether the Plan of Arrangement is fair 
and reasonable.  The Court earlier raised the question of �fairness 
to whom?�  It seems only logical and “fair” to conduct this 
analysis having regard to the interests of BCE and those of its 
shareholders and other stakeholders, if any, whose interests are 
being arranged or affected.104 [Emphasis added] 

132. The Court therefore concluded that the Debentureholders whose legal rights were not 

arranged nevertheless had standing to oppose the Plan of Arrangement.  This finding of 

the Trial Judge was never appealed by BCE. 

133. In his analysis of the fairness of the Plan, the Trial Judge concluded that since the 

Debentureholders� legal rights were not arranged, they could not claim that the Plan was 

unfair to them.  This analysis is logically inconsistent with the decision to grant the 

Debentureholders standing.  If the fairness test is only relevant to those whose legal rights 

are arranged, it is difficult to understand why the Debentureholders would be given 

standing to contest the Plan.  On the logic of the Trial Judge, the answer to the question 

�Is the Plan fair to the Debentureholders?� is a foregone conclusion if it is to be 

determined solely on the basis of legal rights arranged.  

Application of the Fair and Reasonable Test  

134. The QCA properly recognized that the well-settled test for approving a plan of 

arrangement under section 192 of the CBCA goes beyond an examination of the 

Debentureholders� contractual rights.  The jurisprudence establishes that in determining 

whether a plan of arrangement is fair and reasonable to all concerned, the Courts will 

look to a number of factors, including: 

                                                 
104 Trial Judgment at paras. 122, 151, AR, Vol. I, pp. 24, 30. 
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(a) whether a reasonable business person in the same position as the party opposing 

the plan would approve the plan as substantively fair and reasonable;105 

(b) the comparative position of the stakeholders before and after the plan;106 and 

(c) the proportionality of the compromise between the parties affected by the plan.107  

(a) Business Judgment Test on a Plan of Arrangement  

135. This test was articulated by the Alberta Court of Queens Bench as follows:  

The appropriate test a court must apply in determining the fairness 
of a plan of arrangement is the �business judgment� test.  This test, 
which has been accepted and restated in numerous decisions, boils 
down to whether the court may conclude that an intelligent and 
honest business person, as a member of the class concerned 
and acting in his or her own interest, might reasonably 
approve of the plan:  Re Alabama, New Orleans, Texas & Pacific 
Junction Railway Co., [1891] 1 Ch. 213 (C.A.); Re Dorman, Long 
& Co.; Re South Durham Steel & Iron Co., [1934] Ch. 635; Re 
Dairy Corp of Canada Ltd., supra; Premji v. Amoco Acquisition 
Co. (1988), 61 Alta. L.R. (2d) 279 (C.A.). 108 

136. No debentureholder would approve a plan that will cause (a) its debentures to lose an 

average of 18% to 23% of their value (up to 50% in the case of Strips); and (b) its 

investment grade debentures to be downgraded to junk status.   Debentureholders cannot 

be expected to support the result of a process in which no consideration was given to their 

interests by the directors and no advisors were retained to consider their interests or those 

of Bell.  

137. The conclusion that the Plan of Arrangement is fair and reasonable to shareholders 

should not be the end of the analysis.  The overwhelming approval by the shareholders 

was neither surprising (due to the overwhelming benefit to the BCE shareholders) nor 

                                                 
105  Trizec, supra note 82 at para. 31, 76/96RBA, Vol. II, Tab 23; re Alabama, New Orleans, Texas and Pacific 
Junction Railway Company, [1891] 1 Ch. 213 at 247 (C.A.) [Alabama], 76/96RBA, Vol. II, Tab 16; Johnstone, 
supra note 74 at para. 14, 76/96RRA, Vol. IV, Tab 92, p. 602. 
106  Canadian Pacific, supra note 75 at pp.236-237, 76/96RBA, Vol. II, Tab 17; Alabama, supra note 105 at 242 
(C.A.), 76/96RBA, Vol. II, Tab 16; Protiva at para. 33 (B.C.S.C.) [Protiva], 76/96RBA, Vol. II, Tab 14. 
107  Ibid. at 222, 76/96RBA, Vol. II, Tab 17; Re Western Grocers Ltd., [1936] 2 D.L.R. 762 at 770-771 (Man. K.B.) 
[Western Grocers], 76/96RBA, Vol. II, Tab 20. 
108 Trizec, supra note 82 at para. 31, 76/96RBA, Vol. II, Tab 23; Alabama, supra note 105 at  247, 76/96RBA, Vol. 
II, Tab 16. 
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relevant to the consideration of fairness of the Plan of Arrangement vis-a-vis the 

Debentureholders.   

(b) Comparative Position Before and After the Arrangement  

138. In determining whether a proposed plan is substantively fair to those being adversely 

affected, the Court should compare their position before and after the arrangement.109  In 

the present case, the QCA did precisely that.   

139. Canadian Pacific is a case that provides a good example of how closely and rigorously 

the Court should apply the concept of �comparative position� in assessing the fairness of 

a plan of arrangement. 

140. In Canadian Pacific, Austin J. of the Ontario High Court considered the approval of a 

plan of arrangement in the face of opposition from preferred shareholders. The plan did 

not arrange the legal rights of the preferred shareholders but it did prejudice their 

economic interests.  In an effort to unlock value for common shareholders, the board of 

directors of Canadian Pacific Limited (�CPL�) had decided to give common shareholders 

80 percent of the shares of a material CPL subsidiary, Marathon Realty (�Marathon�).  

The transaction was an asset transfer of Marathon shares from CPL to the common 

shareholders with no tangible benefit to CPL.  The preferred shareholders were entitled to 

a 4 percent annual dividend and it had been determined in an earlier motion that they 

were not entitled to participate in the distribution of the Marathon shares.  However, the 

preferred shareholders objected to the plan on the grounds that they were left with shares 

in a diminished CPL.  

141. The Court refused to approve the arrangement because all of the benefits flowed to the 

common shareholders and the preferred shareholders were left with their investment in a 

weakened company.  

142. The Court in Canadian Pacific was also significantly troubled by the size of the 

transaction.  Austin J. held that if the arrangement transferred only one-half of one 

percent of CPL�s assets, he would conclude that the arrangement was fair and reasonable 
                                                 
109 Canadian Pacific, supra note 75 at 236-237, 76/96RBA, Vol. II, Tab 17; Alabama, supra note 105 at 242, 
76/96RBA, Vol. II, Tab 16. 
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but that if the arrangement transferred ninety percent of CPL�s assets, he would conclude 

that the arrangement was not fair and reasonable.  In determining where to draw the line, 

the Court held that because there was no necessity to the arrangement, there was 

detriment to CPL, and two classes of shareholders were being treated very differently, the 

onus on the applicant seeking the Court�s approval should be very heavy.110 

143. The reasoning in Canadian Pacific is directly applicable to the present case.  The facts 

and issues raised are very similar.  The preferred shareholders in Canadian Pacific did 

not have their legal rights arranged but their economic interests were prejudicially 

affected, leaving them with an interest in a diminished company.  As a result, the Court 

refused to sanction the plan.  The Debentureholders stand in an analogous position to the 

preferred shareholders in Canadian Pacific. However, the relative harm to the 

Debentureholders is far greater than the harm to the preferred shareholders in Canadian 

Pacific. 

144. In the present case, a review of the comparative position of the BCE shareholders and the 

Debentureholders reveals a completely inequitable distribution of the benefits and 

burdens of the LBO.  The Plan delivers all the benefits to the shareholders and all the 

burden to the Debentureholders.  There is no evidence that the shareholders had any 

expectation of a 40 percent appreciation in the value of their shares.  On the other hand, 

the Debentureholders who relied on consistent representations over the years by BCE and 

Bell about their intentions to retain an investment�grade credit rating have suffered an 

18%-23% decline in the value of their investments and the downgrade of their 

investment�grade securities to junk status.  They have seen the credit quality of the 

corporation they invested in completely undermined by the prospect of the assumption of 

an additional $34 billion in debt.  

145. The existing BCE common shareholders will receive $42.75 per share and the preferred 

shareholders will receive a substantial premium to the prevailing trading prices of the 

shares prior to the announcement of the Definitive Agreement.  On the closing of the 

buyout, the shareholders will have no further interest in the continued success of BCE or 

Bell. 
                                                 
110 Canadian Pacific, supra note 75 at 236-237, 76/96RBA, Vol. II, Tab 17. 
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146. By contrast, the Debentureholders will become holders of long duration �junk� 

instruments issued by a corporation highly leveraged by enormous new debt, the sole 

purpose of which is to enable the Purchaser to acquire BCE with an investment of only a 

fraction of the total purchase price.  As determined by the Trial Judge, Bell is not only 

guaranteeing the $34 billion acquisition debt, it is assuming responsibility to repay that 

debt.111   

147. Bell will see its debt to EBITDA ratio increase from 1.8:1 to more than 6.2:1.  The 

interest coverage ratio will drop from 7.5:1 to only 2:1.112  On the evidence, the risk of 

default on the Debentures increases by more than ten times with the downgrade from 

investment grade to junk status.113  There can be no doubt that the Debentureholders� 

investment is fundamentally altered by the LBO.   This is the reason for the dramatic 

downgrading of the credit ratings on the Debentures and the market losses of 

approximately 18%-23% suffered by the Debentureholders.114  

(c) Proportionality of the Compromise  

148. Another element of the fairness determination is the balance of benefit and burden 

between various securityholders affected by a plan of arrangement.  The degree of 

scrutiny to which a court will subject the proportionality of compromise between the 

various affected securityholders is a function of the necessity of the arrangement.  

Arrangements proposed out of preference (as in the current situation) rather than 

necessity will have their proportionality scrutinized more closely.115 

                                                 
111 Trial Judgment at para. 122, AR, Vol. I, p. 24.  
112 Affidavit of Kathryn Fric, sworn October 24, 2007 at paras. 121, 128, 76/96RRA, Vol. I, Tab 2, pp. 80, 82; 
Affidavit of R. Gregory Ross, sworn October 24, 2007 at paras. 83, 89, 76/96RRA, Vol. I, Tab 2, pp. 150, 151; 
Affidavit of Sebastien Rheaume, sworn October 24, 2007 at paras. 45, 68, 69, 76/96RRA, Vol. I, Tab 2, pp. 109, 
114. 
113 D-188 - Expert Report of Jefferies & Company, Inc. dated October 22, 2007 at p. 2, 76/96RRA, Vol. II, Tab 9, 
p. 213. 
114 Supra note 19. 
115 Canadian Pacific, supra note 75 at 223-224, 76/96RBA, Vol. II, Tab 17; Western Grocers, supra note 107 at 
770-771, 76/96RBA, Vol. II, Tab 20. 
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149. While the simple fact that an arrangement improves the position of one group at the 

expense of another is not sufficient to withhold court approval, the benefit and burden 

must be shared proportionately on some rational basis.116 

150. The Courts will be wary of approving a plan of arrangement that is tantamount to a 

confiscation of the property of one constituency for the benefit of another.  Where the 

sacrifice of one group is disproportionate to the other without good reason, the Court 

should reject the arrangement.117 

151. To determine whether a plan is fair, a Court should consider whether the transaction 

represents a �reasonable compromise� between competing groups of stakeholders or 

whether it imposes unreasonable burdens on one stakeholder group.  As Bowen, L.J. 

stated more than 100 years ago: 

[E]verybody will agree that a compromise or agreement which has 
to be sanctioned by the Court must be reasonable, and that no 
arrangement or compromise can be said to be reasonable in which 
you can get nothing and give up everything.  A reasonable 
compromise must be a compromise which can, by reasonable 
people conversant with the subject, be regarded as beneficial to 
those on both sides who are making it.  Now, I have no doubt at 
all that it would be improper for the Court to allow an 
arrangement to be forced on any class of creditors, if the 
arrangement cannot reasonably be supposed by sensible 
business people to be for the benefit of that class, as such, 
otherwise the sanction of the Court would be a sanction to 
what would be a scheme of confiscation. The object of this 
section is not confiscation.118 

152. The Plan of Arrangement proposed by BCE does not allocate the benefit and burden 

proportionately between the securityholders.  All of the benefits go to the shareholders 

and all of the burdens to the Debentureholders.  

153. The result of the Plan of Arrangement is the inversion of the conventional corporate 

structure; ordinarily, creditors rank above shareholders and in this case Bell creditors 

                                                 
116 Re Second Standard Royalties Ltd., [1930] O.J. No. 45, 66 O.L.R. 288 at para. 33 (Ont. H.C.) [Second Standard 
Royalties], 76/96RRA, Vol. IV, Tab 102, p. 752. 
117 Olympia & York, supra note 50 at 13, 76/96RBA, Vol. I, Tab 10; Ibid. 
118 Alabama, supra note 105 at 243 (C.A.), 76/96RBA, Vol. II, Tab 16 quoted with approval in Canadian Hidrogas 
Resources Ltd., Re, [1979] 6 W.W.R. 705, 8 B.L.R. 104 at para. 18 (W.L.) (B.C.S.C.), 76/96RRA, Vol. IV, Tab 93, 
p. 610. 
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should rank ahead of BCE shareholders in respect of the assets of Bell.  This inversion is 

highlighted by the fact that BCE�s preferred shares, which were trading at a substantial 

discount to their redemption value, are to be acquired at their redemption value plus a 

premium.  The effect is thus to allow the preferred shareholders to vault over the 

Debentureholders to whom they were structurally subordinated.119  This is accomplished 

in circumstances where there was no contractual or other legal obligation to redeem or 

purchase the preferred shares.120   

154. The prejudicial effects of the LBO are particularly unfair in circumstances where the 

Debentures were held based on assurances that Bell was �totally focused� on retaining 

investment grade ratings, that investment grade ratings were part of its �financial 

architecture� and that Bell was committed to taking a �balanced� approach to stakeholder 

interests and committed to treating bondholders �fairly.�  The Debentureholders were 

induced to purchase and retain Bell Debentures based on those specific representations.  

The fact that the Respondents purchased the debentures benefited Bell, BCE and the 

shareholders of BCE. Having received those benefits for many years, BCE and its 

shareholders should not be permitted to turn their backs on the representations that the 

corporations made to their securityholders and the expectations they created as a result. 

No Consideration of Debentureholders’ Interests   

155. Contrary to the Appellants� assertions that the BCE Board and SOC addressed the 

Debentureholders� concerns and considered their interests, the BCE Board: 

a) failed to meet or correspond meaningfully with the Debentureholders; 

b) confined their consideration of the Debentureholders� interests to the strict terms 

of the Trust Indenture; and 

c) provided the Debentureholders with no additional protections. 

                                                 
119 D-79 - Financial Review dated May 17, 2007, 76/96RRA, Vol. III, Tab 84, p. 586. 
120 D-63 � BCE preferred, series AC at 4-5, 76/96RRA, Vol. II, Tab 44, p. 424-425. 
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(a) Failure to Meet or Correspond Meaningfully with the Debentureholders 

156. In response to BCE�s announced strategic review, eleven separate Debentureholders 

wrote to Mr. Michael Sabia, President and CEO of BCE, wherein they stated: 

�We have spoken informally to other like-minded bondholders 
and we seek assurance from you that the best interests of the 
bondholders are being considered in your current deliberations.  
We would be pleased to discuss further with you and your Board 
of Directors.121  [Emphasis added] 

157. On May 28, 2007, Phillips, Hager & North (�PH&N�) addressed a further letter to Mr. 

Jim Pattison, a director of BCE and member of the SOC.  In this letter, PH&N stated: 

We believe a thoughtful approach to dealing with existing Bell 
creditors would serve all stakeholders’ interests.  A number of 
recent LBO�s have seen the LBO sponsor tender for the 
outstanding debt in order to comply with debt covenants and 
optimize the terms of the pursuant buyout financing.  Recent 
noteworthy examples include � 

A similar approach could be adopted here allowing Bell 
bondholders to sell their bonds to the buyout group at either par or 
at a �pre-LBO� spread over Govt. Canada bonds (this approach 
would equalize the economics for various Bell Canada bond issues 
carrying coupons ranging from 4.64% to 11.65% and would 
minimize the cost to the buyout group).  This debt buyout follows 
recent precedents and accomplishes a number of key objectives for 
BCE, namely: � 

I would be pleased to discuss these ideas and further detail at 
your convenience.122 [Emphasis added] 

158. BCE responded to these letters by advising that �we intend to respect the terms of the 

applicable trust indentures which govern the bonds�.123 

159. In a memorandum submitted to the BCE Board meeting on April 14, 2007, Davies Ward 

Philips & Vineberg stated:   

                                                 
121 BCE-82 - Letters from certain Contesting Debentureholders to BCE and responses thereto between April 26 and 
July 12, 2007 en liasse, 76/96RRA, Vol. II, Tab 24, pp. 329-361. 
122 Ibid., 76/96RRA, Vol. II, Tab 24, p. 345. 
123 Ibid., 76/96RRA, Vol. II, Tab 24, pp. 329-361. 
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It would be unusual for the Corporation to receive complaints 
either about the Bid, or about defensive measures it implements in 
anticipation of a bid or in response to a bid.  The Board should 
require management to provide it with copies and details of any 
complaints and, if it is determined that there is any basis for any 
complaint, the Board should consider discussing the matter 
directly with the complaining security holder.124  [Emphasis 
added] 

160. Notwithstanding this advice, Ms. Kaufman, the Chair of the SOC, testified that no 

consideration was ever given by the SOC or the BCE Board to having direct discussions 

with representatives of the Debentureholders: 

Q. Was consideration ever given by the SOC or the Board to 
having direct discussions with representatives of the Bell Canada 
bondholders? 

A. No, it was not. 

Q. Why not? 

A. How can you prove a negative? We responded to their 
concerns in writing.  We explained that we intended to honour 
the contractual agreements we had with them.  We had assured 
ourselves as a committee and as a board that we would be treating 
the bondholders according to the agreements that they had 
contractually entered into.  There was no further negotiation or 
discussion necessary at that point.  They made their voice heard, 
we listened, and we responded.  There would have been no reason 
to invite them to have a conversation face-to-face.  There would 
have been nothing further that would have been added.�125 
[Emphasis added] 

161. Mr. Thomas Charles O�Neill, a member of the BCE Board of Directors and of the SOC, 

testified as follows: 

Q. Was any decision made by the SOC or the Board of BCE to 
meet with representatives of the 1976 and 1996 Debentureholders 
of Bell Canada to attempt to resolve their concerns about a 
potential privatization action? 

                                                 
124 BCE 79-80 - Relevant minutes of the meetings of the Board of Directors of BCE for the period of February 2007 
to August 2007 and Strategic Oversight Committee of BCE for the period of April 2007 to August 2007 en liasse, 
76/96RRA, Vol. VI, Tab 119, p. 1013. 
125 Examination of Donna Soble Kaufman, December 14, 2007 at Q134-135, 76/96RRA, Vol. II, Tab 26, p. 372. 
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A. No.  To the best of my knowledge, no.  

� 

Q. No, I am asking whether the Board or the SOC considered 
whether a different structure could have been put into place to 
preserve the investment grade rating? 

A. I think the answer to that is no, and it needs context.  Our job 
was to maximize shareholder value.126 

162. Mr. Pattison testified that he had a brief discussion with Mr. Mamdani of PH&N at which 

time Mr. Mamdani indicated that the company should consider the Debentureholders in 

the whole scheme of things.  Mr. Pattison testified that he did not respond to the 

suggestions made by PH&N but rather merely referred its letter dated May 28, 2007 to 

the Board.127 

163. As discussed by the QCA, all letters and approaches by the Debentureholders were 

summarily rebuffed by BCE by way of a terse form letter that closed the door to any 

discussions.128  Because the directors and officers of BCE were under the erroneous 

belief that their overriding duty was to maximize shareholder value while complying with 

the letter of the contractual obligations under the Trust Indentures, they were not prepared 

to discuss or consider any way in which the transaction could be structured to alleviate or 

attenuate the prejudice that would be visited upon the Debentureholders in the event that 

the transaction took place. 

(b) The Circumvention of the Debentureholders’ Contractual Rights 

164. The Appellants assert that the Bidding Rules which were put in place required auction 

participants to explain the proposed treatment of the Debentureholders under their 

respective offers.   

                                                 
126 Examination of Thomas Charles O�Neill, January 17, 2008 at Q169, 76/96RRA, Vol. VI, p. 1010; Examination 
of Thomas Charles O�Neill, January 17, 2008 at Q240, 76/96RRA, Vol. II, Tab 22, p. 324. 
127 Examination of Jim Pattison, December 12, 2007 at Q95-97, Vol. II, Tab 23, p.325. 
128 Appeal Judgment, at para. 115, AR, Vol. I, p. 185.  



-    - 
Factum of the 1976 and 1996 Debentureholders   
 

45

165. In a letter addressed to potential bidders by Goldman Sachs dated June 13, 2007129, 

potential bidders were requested to explain how their offers would affect 

Debentureholders, but there is no mention of consideration of any issue beyond 

adherence to contractual provisions.  This request to bidders was put in place to ensure 

that the contractual rights of the Debentureholders were respected and not for the purpose 

of considering the Debentureholders� economic interests.  Potential bidders were not 

asked to consider in their bids how the prejudice that would result to Debentureholders 

from the highly leveraged nature of the transaction might be addressed.   

166. Most tellingly, when the Purchaser made an offer which triggered one of the contractual 

protections afforded the Debentureholders under the 1976 and 1996 Trust Indentures, 

BCE asked that the Purchaser revise its bid to avoid triggering the benefit which would 

otherwise accrue to the Debentureholders as a result.  

167. Under section 8.01 of the Trust Indentures, the approval of the trustees is required in the 

event of a major transformative transaction such as an amalgamation.  The trustee must 

be satisfied that the transaction is �in no way prejudicial� to the Debentureholders.   

168. During the auction process, the Purchaser made an initial bid which included tax-efficient 

amalgamations involving Bell.  The amalgamation proposed by the Purchaser would have 

triggered contractual protection for the Debentureholders and was therefore seen by BCE 

to be less competitive.  Accordingly, BCE asked the Purchaser to revise its offer so as to 

remove the proposed amalgamation and thereby circumvent the protections afforded to 

the Debentureholders under the terms of the 1976 and 1996 Trust Indentures.   

169. In the letter accompanying the Purchaser�s final June 29th bid in the amount of $42.75 per 

common share (up from $42.25), the Purchaser advised BCE that it had developed a 

structure, in consultation with BCE�s advisors, that removes, as a condition to closing, 

the amalgamation involving Bell.130  Because the change in the structure was so clearly 

designed to structure around section 8.01, the Purchaser�s advisors informed the 

                                                 
129 BCE 78 - Letter from Frank T. Connor of Goldman Sachs & Co. to James Leech of Teacher�s Private Capital 
dated June 13, 2007, AR, Vol. 5, Tab 59, p. 906. 
130 Exhibit D-174:  Letter dated June 29, 2007 to SOC, on the letterhead of Teachers� Private Capital, Providence 
Equity and Madison Dearborn Partners, 76/96RRA, Vol. III, Tab 76, p. 560-561; Trial Judgment at paras. 80-81, 
AR, Vol. I, at p. 17; Appeal Judgment at para. 27, AR, Vol. I, p. 155.  



-    - 
Factum of the 1976 and 1996 Debentureholders   
 

46

Teachers� consortium that they might have to offer the 1976 and 1996 debentureholders 

up to $200 million as a result of this last-minute change.131  No such offer was received.  

170. The structure that was ultimately adopted by the Purchaser, at the request of BCE, 

mimicked in every conceivable way the attributes and effects of an amalgamation, but 

avoided the protections granted to the Debentureholders in the event of such a 

transaction. 

171. During oral argument, the Trial Judge recognized that BCE intended to structure around 

section 8.01 of the 1976 and 1996 Trust Indentures:   

[THE COURT:]  But I think it�s common ground, from the 
evidence that I have before me, it�s that the attention [sic] was, to 
the extent possible, to avoid Section 8.01.  I think the officers and 
directors of the corporation, as well as their advisers, were well 
aware of 8.01 and I think they intentionally attempted to structure 
the matter in such a manner as to avoid the application in their 
interpretation.132    

172. As noted by the Trial Judge: 

BCE�s advisors informed Purchaser that BCE had reservations 
about the inclusion of their proposed amalgamations involving Bell 
Canada as part of the Plan of Arrangement, and that the 
transactions proposed by the other two bidders did not contemplate 
such amalgamations. BCE was concerned that the proposed 
amalgamations introduced an unnecessary transaction risks [sic] 
into the acquisition and, accordingly, advised Purchaser that its bid 
was less competitive from a structural standpoint relative to the 
other bidders.133 

173. The QCA recognized that BCE wished to avoid these �unnecessary transaction risks�.134   

174. The Trial Judge found that in order to make its bid �competitive�, the Purchaser was 

forced to find an alternative structure that would not involve a covenant-triggering 

amalgamation: 

Purchaser then considered alternative transaction structures that 
could preserve tax efficiencies while avoiding the amalgamation 

                                                 
131 D-127 � Brief entitled McMillan Binch Bonds Treatment, 76/96RRA, Vol. III, Tab 75, p. 559. 
132 Pleading by Mtre. Porter, January 31, 2008, 76/96RRA, Vol. II, Tab 40, p. 401. 
133 Trial Judgment at para. 79, AR, Vol. I, p.17. 
134 Appeal Judgment at para. 26, AR, Vol. I, p. 155. 
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involving Bell Canada with other entities, proposed in its original 
offer. This alternative structure, which did not include an 
amalgamation or steps having the same effect as an amalgamation 
of Bell Canada as one of the transaction steps, is reflected in the 
revised proposal submitted by Purchaser on June 29, 2007.135 

(c) No Additional Protections 

 (i) The solvency certificate 

175. The Appellants argue that BCE�s requirement that the Purchaser deliver a solvency 

certificate on closing is additional protection to the Debentureholders, which they would 

not otherwise enjoy.  The Appellants assert that this solvency certificate indicates that 

BCE will be solvent and able to satisfy its obligations as they fall due.  However, the 

certificate will not state that Bell will be solvent and able to satisfy its obligations in the 

future.  It will only refer to the solvency of BCE at the time of closing.   

176. Further, the purpose of the solvency certificate was not to provide additional protection to 

the Debentureholders, but was instead to be of assistance to BCE in defending an 

anticipated oppression remedy action by the Debentureholders.136  It is this adversarial 

approach to the treatment of the Debentureholders that evidences BCE�s real intent 

throughout the privatization process. 

 (ii) Pari passu security 

177. Contrary to BCE�s assertions, the Debentureholders� pari passu security interest in the 

assets of Bell is not an additional protection for the Debentureholders.  As a result of the 

proposed transaction, not only will the Debentureholders hold a security interest in the 

assets of Bell that will also be encumbered in favour of the Purchaser�s lenders, but Bell 

will have incurred an additional $34 billion of debt that it would otherwise not be 

responsible for.  Furthermore, Bell�s principal subsidiaries such as Bell Mobility and Bell 

Expressvu will be called upon to guarantee the acquisition debt with the result that the 

credit position of the Debentureholders will be significantly diminished.  This significant 

                                                 
135 Trial Judgment at para. 80, AR, Vol. I, p.17. 
136 BCE-79-80 - Minutes of meeting of the SOC, June 28, 2007, 76/96RRA, Vol. III, Tab 68, p. 523; Examination of 
Donna Soble Kaufman, December 14, 2007 at Q205-206, AR, Vol. II, Tab 5, p. 413. 
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prejudice has been recognized by the credit market and explains why the credit ratings of 

the Debentureholders have been so severely downgraded. 

The Consideration of Economic Interests Does Not Create Commercial Uncertainty 

178. The essence of the Appeal Judgment is to promote a proper process to be followed by a 

board of directors.  Experienced and knowledgeable business people, who sit as directors 

on boards in Canada, should have no difficulty considering the prejudice suffered by 

various stakeholders as a result of their decisions and attempting to attenuate such 

prejudice.  Indeed, BCE and Bell have done so in the past.  

179. In 2006, Alliant Inc., a corporation controlled by Bell, was converted into an income 

trust.  The conversion would have caused the credit rating of Alliant�s bonds to be 

downgraded.  Although there was no contractual obligation to do so, the bonds were 

redeemed because, as Bell stated in the Plan of Arrangement Circular: 

The objective of these financing arrangements is to treat 
existing bondholders fairly and to maintain investment-grade 
credit ratings for Wireline LP and an appropriate mix of fixed and 
floating interest rate debt.137 [Emphasis added] 

180. When arranging another corporate transaction, Michael Sabia assured Debentureholders: 

�[I]n structuring and establishing the architecture for this 
transaction, obviously we have wanted to work very hard to 
fully respect the interests of the various stakeholders in our 
company.  From a shareholder point of view, protecting the 
dividends matters and matters a great deal, and continuing to 
deliver on guidance is obviously very important, and those things 
are accomplished in this transaction. 

But over and above that, particularly in the current circumstance, 
protecting the credit quality of the company.  The credit quality of 
the company really defines our future flexibility, and so that�s 
important certainly in the bond market, but it�s also important we 
believe in the equity market.138 [Emphasis added] 

                                                 
137 C-41 - Excerpts of Bell Alliant Plan of Arrangement Circular, 76/96RRA, Vol. II, Tab 46, p. 428. 
138 BCE-137 � Chart setting out an Analysis of Public Statements cited by Contesting Bell Debentureholders and 
annexes thereto � Annex E en liasse, 76/96RRA, Vol. II, Tab 41, p. 403. 
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181. When Bell sold its Yellow Pages division, analysts expressed concern that the proceeds 

of the sale would be diverted out of Bell, thereby harming bondholder interests.  In 

response, Michael Sabia assured bondholders that Bell would assess the benefits of 

transferring other assets into Bell to compensate for the loss of the Yellow Pages 

business: 

Sabia: Look, the mechanics that we�re going to use to do all this in 
an appropriate way for Bell and for the bond holders of Bell, 
that�s something that we�re working through.  Clearly, we�re going 
to do that very carefully and scrupulously.  We�re going to assess 
also the benefits of transferring other assets into Bell and using 
that as a means of doing this in a way that works appropriately 
for the bond holders of Bell. 

 � 

 Analyst: Right.  Essentially what that does is that reduces the cash 
flow available to unsecured debt holders. 

Sabia: Yes, but if there are other assets going in that generate cash 
flow, then there are balances and offsets.139 [Emphasis added] 

182. Contrary to the case of the Bell Debentureholders, BCE considered the interests of the 

BCE preferred shareholders ($1.1 billion of which had been Bell preferred shareholders 

until an exchange was effected on January 31, 2007).  Preferred shares and debt securities 

have very similar characteristics.  The BCE preferred shares pay a fixed dividend, have 

no retraction rights and there is no obligation on the part of BCE to redeem the preferred 

shares.  The preferred shares are subordinate to the Bell Debentures.140 

183. As a result of the announcement of the strategic review process, the preferred shares 

experienced a loss of 15%.  In an email dated July 5, 2007, BCE acknowledged that 

�prior to the bid, preferred equity prices responded the same way as bond spreads.�141 

The dividends payable on the preferred shares represent a yield of less than 5%, which is 

substantially below the interest rates that BCE and Bell will have to pay on the 

acquisition debt in the event that the transaction proceeds.142 

                                                 
139 Ibid., Vol. II, Tab 41, p. 405. 
140 D-79 - Financial Review dated May 17, 2007, 76/96RRA, Vol. III, Tab 84, p. 586. 
141 BCE-3 - BCE's annual report for the year ended December 31, 2006, 76/96RRA, Vol. II, Tab 12, p. 294. 
142 D-107 - Discussion Materials for the Board of Directors (June 29, 2007), 76/96RRA, Vol. III, Tab 61, p. 515. 



-    - 
Factum of the 1976 and 1996 Debentureholders   
 

50

184. In a Bell presentation dated June 22, 2007, the question as to whether the preferred 

shareholders would be entitled to vote on the Plan of Arrangement was raised.143  BCE 

was aware that if the preferred shareholders were not dealt with fairly, they would likely 

oppose the Plan of Arrangement.144  The structure that was ultimately agreed between 

BCE and the Purchaser calls for the preferred shares to be purchased at a premium to 

their redemption value, which constitutes a very favourable treatment for those 

securityholders. 

185. Consequently, the Plan of Arrangement addressed the economic interests of the preferred 

shareholders because the Appellants were of the view that such securityholders could 

oppose an arrangement that failed to take their interests into account.  Unfortunately, the 

misguided approach of the directors as to their overriding duty to maximize shareholder 

value when the corporation is �in play� prevented them from similarly considering the 

economic interests of the Debentureholders and how the Plan of Arrangement could be 

structured to take into account the prejudice they will suffer. 

186. Now that the Revlon Duty championed by the Appellants and applied by the Trial Judge 

has been reversed by the QCA, the Appellants suggest that a new test for determining 

fairness be established by this Court � one that carves out an exception for those plans 

that arise from a company being put �in play� and confines consideration to the legal 

rights of the Debentureholders. 

187. The Debentureholders submit that the role of the Court is not to adopt a new test for the 

facts of each case.  There is no �BCE exception� to the well-settled test for approving a 

plan of arrangement.  The QCA correctly considered the economic interests of the 

Debentureholders in concluding that BCE had failed to discharge the burden of proof that 

the Plan of Arrangement is fair and reasonable.  No error was made. 

188. Good corporate governance in the context of the approval of a plan of arrangement ought 

to result in the following: a board of directors will have followed the proper process in 

arriving at its decision including the consideration of the adverse impact of its decision on 

                                                 
143D-166 � Three page document entitled « Estimated Fair Value of BCE Bell Debt and Preferred Equity, Treasury 
June 22, 2007, 76/96RRA, Vol. III, Tab 85, p. 588. 
144 Examination of Donna Soble Kaufman, December 14, 2007 at Q157-158, 76/96RRA, Vol. II, Tab 42, pp. 406-
407. 
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stakeholders and the attempt to attenuate same, followed by the recognition by the Court 

that the plan of arrangement is fair and reasonable.  These are not revolutionary concepts 

and they should in no way interfere with corporate governance in the 21st century.   

189. The consideration of the prejudice suffered by the Debentureholders arises in two ways 

material to the appeal.   

190. Firstly, as held by the QCA, the common BCE and Bell directors should have considered 

the prejudice suffered by important stakeholders arising from a decision made by the 

BCE Board.  In that connection, the BCE Board should have considered whether it was 

possible to attenuate the prejudice suffered.  This is consistent with the fiduciary duty of a 

board of directors in fulfilling its duties to the corporation. 

191. Secondly, in considering a plan of arrangement, the Court must be satisfied that it is fair 

and reasonable.  This determination is made based upon the result of the plan as well as 

the process followed by the corporation in arriving at the plan.  If the plan is prejudicial 

to a stakeholder constituency, and if a board of directors does not consider the prejudice 

caused by the plan and does not attempt to attenuate it, the corporation will have failed to 

discharge its burden of proof that the plan is fair and reasonable. This burden may be 

discharged by the corporation if it is able to demonstrate that the board of directors did, in 

fact, consider the prejudice to stakeholders and considered whether, and to what extent, 

this prejudice could be attenuated.   

192. In considering the policy implications of the conflicting positions of the Appellants and 

the Debentureholders, the conduct of BCE in dealing with the Debentureholders must be 

taken into account.  As described above, not only did the BCE Board fail to consider the 

prejudice suffered by the Debentureholders, but it actually adopted an adversarial posture 

vis-à-vis the Debentureholders.  It limited its role to determining whether contractual 

rights were respected.  It was concerned with creating defenses to possible oppression 

proceedings rather than addressing the harm that would be suffered by the 

Debentureholders.   

193. It is certainly unnecessary for this Court to lay down precise rules for how a board should 

attempt to attenuate a prejudice.  Each case is different and the decisions of the board will 
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differ accordingly.  It is sufficient that the board acts honestly, independently and upon 

proper advice in considering the attenuation of the prejudice suffered by a stakeholder.  It 

failed to do so in the present case.   

194. The Appeal Judgment encourages parties to communicate and to attempt to attenuate 

detrimental effects while, at the same time, maintaining �deal certainty�.  From a policy 

perspective, this is the ideal solution. 

C. THE QCA APPLIED THE PROPER STANDARD OF REVIEW TO THE TRIAL 
JUDGE’S ERRORS 

Fair and Reasonable:  The QCA Correctly Reviewed Errors of Law Made by the Trial 
Judge 

195.  The Trial Judge adopted the wrong legal principle in determining that the Plan of 

Arrangement was fair and reasonable and should be approved.  The QCA was therefore 

entitled to intervene and correct this error of law.  The following portions of the Appeal 

Judgment are relevant in this regard: 

[98] As mentioned by the trial judge, the process supervised by 
the SOC, the independent oversight committee, was based on the 
premise that once BCE was in play, the overriding duty of the 
Board was to maximize the value for the shareholders, while 
complying with their obligations under the Trust Indentures. 
Moreover, the SOC was advised that the interests of the appellants 
were limited to their rights under the Trust Indentures and no more. 
The transaction was structured to avoid dealing with them or their 
interests. Therefore, the SOC did not take into consideration the 
adverse financial impact of the potential transaction on the 
debentureholders. No detailed analysis was made of the costs and 
benefits of the LBO insofar as it affects the securityholders other 
than the shareholders. From that point on, the process was fatally 
vitiated. This is in contrast with what occurred Re Canadian 
Pacific Ltd. (1996), a case where a cost benefit analysis regarding 
all affected securityholders was made.  

 [99] It is clear from the principles enunciated by the Supreme 
Court in Peoples that at no time do the directors have an 
overriding duty to act only in the best interests of the 
shareholders and to ignore the adverse effect on the interests of 
the debentureholders.  
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 � 

 [102] The Court agrees with this analysis and concludes that the 
premise advanced by BCE that, once the corporation was in play, 
the Board could only consider ways to maximize the value for the 
shareholders, is erroneous. From a reading of all the judgments 
under appeal, it appears that the trial judge accepted this premise. 
By so doing, the trial judge erred and conducted his assessment 
of the conduct of the SOC and the Board and the fairness of 
the Plan from an erroneous perspective.  

 � 

 [109] Could the Court conclude nevertheless that the Plan is fair 
and reasonable, given all the circumstances? The answer could be 
affirmative, provided that the applicant at the hearing so proves.  
Since the trial judge did not assess the issue according to the 
applicable principles as enunciated in Peoples, his erroneous 
approach could not lead to a proper evaluation of the fairness and 
reasonableness of the Plan. In the circumstances, deference is not 
due to the evaluation of the trial judge, and the Court must perform 
its own assessment.� [Emphasis added, underline in original] 

196. The findings of fact that were relied upon by the Trial Judge to arrive at the conclusion 

that the Plan was fair and reasonable were tainted by this �erroneous perspective�, which 

resulted in the following errors of law: 

a) the assumption that the Plan only had to be fair and reasonable to stakeholders 

whose legal rights were �arranged� by the Plan, and not to stakeholders whose 

interests were affected by the Plan; 

b) the acceptance of the Revlon Duty, and the finding that the overriding fiduciary 

duty of the BCE Board and the SOC was the maximization of shareholder value; 

and 

c) the acceptance of the BCE Board�s and the SOC�s understanding that the 

contractual terms of the Trust Indentures were respected under the Plan of 

Arrangement satisfied the �fair and reasonable� test. 

197. Each of these errors is fundamental to the Trial Judge�s finding that the Plan of 

Arrangement was fair and reasonable.  Any one of these errors is sufficient to require the 

QCA to perform its own assessment.  It was impossible for the Trial Judge to conduct a 
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correct analysis of fairness, because he applied fundamentally incorrect legal principles to 

his analysis.  This is precisely what the QCA found in holding that the erroneous 

approach of the Trial Judge could not lead to a proper evaluation of the fairness of the 

Plan of Arrangement.  The application of incorrect legal principles precluded the Trial 

Judge from considering facts that should to have been considered, and led him to 

consider other facts through a �tainted lens�. 

198. Accordingly, the QCA determined that the �fair and reasonable� analysis performed by 

the Trial Judge was erroneous and thus had to be revisited.  In conducting its own 

analysis of the Plan of Arrangement, the QCA determined the Appellants failed to 

discharge their evidentiary burden of showing that the Plan of Arrangement was fair and 

reasonable. 

199. The question of whether an applicant under section 192 of the CBCA has met its 

evidentiary burden of showing that a plan of arrangement is fair and reasonable is a 

question of law.  In R. v. McCullough, the Alberta Court of Queens Bench held: 

Whether the learned trial judge erred in reversing the onus of proof 
is a question of law.  As well, whether evidence is sufficient to 
satisfy an evidentiary burden is a question of law: J. Sopinka et 
al, in The Law of Evidence in Canada, 2nd ed. (Markham, Ont.: 
Butterworths, 1999) at p. 56.  The standard of review on these 
issues is correctness. 145 

The Reasonable Expectations of the Debentureholders: The QCA Correctly Reviewed the 
Trial Judge’s Errors of Law and Mixed Fact and Law 

200. The Appellants also contend that the QCA improperly overruled the finding of the Trial 

Judge that the Debentureholders did not have reasonable expectations beyond the 

contractual terms of the Trust Indentures.  In this connection, the following excerpts of 

the Appeal Judgment are relevant: 

 [71] In other words, these reasonable expectations are not limited 
to the legal rights spelled out in the contractual terms of the trust 
indentures. However, these expectations, to remain reasonable, 
cannot run contrary to the express terms of the relevant contracts. 

                                                 
145 2007 ABQB 423, [2007] 11 W.W.R. 301 at para. 16 (Alta. Q.B.), 76/96RRA, Vol. IV, Tab 99, p. 710. 
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 [�] 

 [105] The complaint of the appellants, however, is not that an LBO 
was not to be envisioned by the Board but rather that in structuring 
the guidelines for the offers from prospective purchasers and in 
negotiating the terms of the LBO, the Board gave no consideration 
to their interests, in particular the adverse situation in which the 
contemplated LBO would place them. The value of the debentures 
they were holding would diminish in market value by about 18%, 
the assets of the corporation which covered their loans would be 
burdened by an additional debt of approximately $30 billion, a 
very substantial increase. This in turn leads to a greater risk of 
default on their loans and results in the debentures losing the 
investment-grade status. 

 [106] The interests of the debentureholders, which are wider than 
their contractual legal rights flowing from the Trust Indentures, 
should have been considered by the Board. Having regard to the 
finding of fact that the Plan adversely affected the interests of a 
class of securityholder (debentureholders), it was incumbent on the 
Board to look at their interests with a view to examining whether it 
was possible to alleviate or attenuate all or some of the adverse 
effects.  

  [107] This approach by the Board was mistaken. In Canada, the 
directors of a corporation have a more extensive duty. This more 
extensive duty embodied in the statutory duty of care encompasses, 
depending on the circumstances of the case, giving consideration 
to the interests of all stakeholders, which, in this case includes the 
debentureholders. They must have regard, inter alia, to the 
reasonable expectations of the debentureholders, and those may be 
more extensive than merely respecting their contractual legal 
rights.146 

201. The QCA found that the Trial Judge mischaracterized the issue of reasonable 

expectations.  The Trial Judge concluded that the Debentureholders could not reasonably 

expect that there would never be an LBO.  This was not the issue which the Trial Judge 

ought to have considered, according to the QCA.  Instead, the issue was whether it was 

reasonable for the Debentureholders to expect that the BCE Board would consider their 

interests in structuring the guidelines for offers from prospective purchasers and 

negotiating the terms of the LBO. 

                                                 
146 Appeal Judgment at paras. 71, 105-107, AR, Vol. 1, pp. 171, 182-183. 
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202. The Trial Judge�s mischaracterization of the reasonable expectations of the 

Debentureholders by the Trial Judge vitiates his findings.  This is not a matter of the Trial 

Judge misconstruing the evidence; rather, the Trial Judge asked himself the wrong 

question with respect to reasonable expectations and, as a result, necessarily arrived at the 

wrong answer. 

203. This is at best a question of mixed fact and law, if not a pure question of law.  In either 

event, once the Trial Judge mischaracterized the legal and factual issue to be considered, 

the QCA was entitled to review the finding of the Trial Judge.   

204. In reviewing the evidence relating to the correct reasonable expectations of the 

Debentureholders, the QCA did not substitute its findings of fact for those of the Trial 

Judge.   On the contrary, the QCA relied upon the Trial Judge�s findings of fact and 

asked the correct legal question that the Trial Judge should have asked.   

205. In Housen v. Nikolaisen147 (�Housen�), this Court held that the standard of review for an 

error of law or for an error in the characterization or application of a legal standard is that 

of correctness.   In explaining the underlying reasons for this standard, this Court held as 

follows: 

Thus, while the primary role of the trial courts is to resolve 
individual disputes based on the facts before them and settled law, 
the primary role of appellate courts is to delineate and refine 
legal rules and ensure their universal application.  In order to 
fulfill the above functions, appellate courts require a broad scope 
of review with respect to matters of law.148 [Emphasis added] 

206. BCE and Bell assert that it is only by exception that an appellate court can reassess the 

evidence where a trial judge has erred in failing to apply the appropriate legal standard. 

The cases of R. v. Van der Peet149 and Witkin v. Canada150 which they cite do not, 

however, stand for the proposition advanced by Appellants as to the exceptional 

limitations placed upon an appellate court.  In any event, the QCA clearly found that the 

                                                 
147 [2002] 2 S.C.R. 235, 2002 SCC 33, 211 D.L.R. (4th) 577 [Housen], RBA, Vol. I, Tab 8. 
148 Ibid. at para. 9, RBA, Vol. I, Tab 8. 
149 [1996] 2 S.C.R. 507, (1996), 137 D.L.R. (4th) 289, ABA, Vol. II, Tab 29. 
150 2002 D.T.C. 7044 (Fed. CA.), ABA, Vol. IV, Tab 53. 
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Trial Judge�s errors tainted his findings in that he assessed the conduct of the SOC and 

the BCE Board and the fairness of the Plan �from an erroneous perspective�.151 

207. The use of the word �vitiate� by the QCA is noteworthy.152  In Waxman v. Waxman, cited 

by the Appellants, the Ontario Court of Appeal noted that an �overriding error is an error 

that is sufficiently significant to vitiate the challenged finding of fact�.153 

Trial Judge’s Finding that the Plan is Fair and Reasonable is a Question of Mixed Fact and 
Law 

208. The QCA correctly held that the Trial Judge�s misconception of the duties of directors 

affected his assessment of the conduct of the BCE Board and the resulting fairness of the 

Plan.154 

209. The Appellants rely on the Pacifica Papers Inc. v. Johnstone155 decision to suggest that a 

trial judge�s finding that a plan is fair and reasonable is a finding of fact that cannot be 

disturbed, absent a palpable and overriding error.  This suggestion ignores fundamental 

standard of review principles set out by this Court in Housen.  When counsel for BCE 

presented this argument before the QCA, the Honourable Justice Nuss, J.C.A. rightly 

pointed out that a finding that a plan of arrangement is fair and reasonable involves the 

application of a legal standard to a set of facts, and is therefore a question of mixed fact 

and law: 

 Me JAMES DORIS: 

 � The finding that the plan of arrangement is fair and reasonable 
is a finding of fact, and can only be overturned, showing a palpable 
and overriding error. And...  

 THE HON. J.R. NUSS, J.C.A.: 

 But isn't it a mixed question of fact and law? Don't you come 
to that conclusion after coming to findings of fact as to what 
happened, and then testing those findings as against some 
standard, to come to the conclusion that it's fair and 
reasonable. 

                                                 
151 Appeal Judgment at para. 102, AR, Vol. I, at pp. 181-182. 
152 Appeal Judgment at para. 98, AR, Vol. I, at p. 178. 
153 Waxman v. Waxman (2004), 186 O.A.C. 201, 44 B.L.R. (3d) 165 at para. 297, ABA, Vol. IV, Tab 51. 
154 Appeal Judgment at para. 102, AR, Vol. I, at pp. 181-182. 
155 (2001), 19 B.L.R. (3d) 62, 2001 BCCA 486, ABA, Vol. II, Tab 24. 
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 Me JAMES DORIS: 

 Well, you first have to apply the appropriate legal test, which I'll 
take you to, and there is no doubt that he did. And my friends have 
not said he applied the wrong test, under section 192. So the real 
complaint they have, on the respect of his, having applied the right 
test, that he made findings of fact that were, which they disagree 
with. 

 THE HON. J.R. NUSS, J.C.A.: 

 No, they say he applied the wrong test. They say ‘didn't 
analyze their interests’. And that that was what he should have 
been doing, rather than analyzing what are their rights.�156 
[Emphasis added] 

210. BCE and Bell unilaterally chose to file with the QCA the entire record that was in 

evidence before the Trial Judge, which included the thousands of pages of documents that 

the Appellants refer to in paragraph 40 of their factum.  In cases such as the one before 

this Court, the unduly restrictive approach to appellate review that is advanced by the 

Appellants would prevent an appellate court from performing the task that it is 

specifically mandated to perform in cases where a trial judge has based his findings on 

erroneous legal principles.  This Court has recognized the necessary �first-level, error-

correcting jurisdiction of appellate courts�.157 

211. In Housen, this Court held that the application of a legal standard to a set of facts 

constitutes a question of mixed fact and law, which can amount to a pure question of law, 

depending on the nature of the error: 

Once it has been determined that a matter being reviewed 
involves the application of a legal standard to a set of facts, and 
is thus a question of mixed fact and law, then the appropriate 
standard of review must be determined and applied.  Given the 
different standards of review applicable to questions of law and 
questions of fact, it is often difficult to determine what the 
applicable standard of review is.  In Southam, supra, at para. 39, 
this Court illustrated how an error on a question of mixed fact 
and law can amount to a pure error of law subject to the 
correctness standard: 

 �. 
                                                 
156 Court of Appeal Hearing, May 1, 2008 at 100-101, 76/96RRA, Vol. II, Tab 17, pp. 305-306. 
157 R. v. Pilarinos, [2001] S.C.C.A. No. 497 at 3, 76/96RRA, Vol. IV, Tab 100, p. 724. 
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 Therefore, what appears to be a question of mixed fact and 
law, upon further reflection, can actually be an error of pure 
law.158 [Emphasis added] 

212. This Court further stated: 

 Where, however, an erroneous finding of the trial judge can be 
traced to an error in his or her characterization of the legal 
standard, then this encroaches on the law-making role of an 
appellate court, and less deference is required, consistent with 
a “correctness” standard of review.159 [Emphasis added] 

213. Appeal courts routinely review errors of law arising from the application of a legal 

standard.  In Ciglen v. The Queen,160 the appellant was acquitted at trial on a charge of 

conspiring to willfully evade payment of taxes by suppressing taxable income. The trial 

judge�s decision was subsequently set aside by the Court of Appeal for Ontario, which 

directed a conviction of the appellant. This Court stated: 

For the appellant it is urged that this is a finding of fact or of mixed 
fact and law, and, therefore, not subject to appeal by the Crown. 
But when the trial judge reached that conclusion, for the reasons 
already outlined, he was considering the evidence under a 
misconception of law as to what was necessary to be proved in 
order to establish the Crown’s case. The error in this case was 
as to the legal effect of facts which he had found, and that is an 
error of law.161 [Emphasis added] 

214. In St-Jean v. Mercier,162 a medical negligence case, this Court analyzed the standard of 

review applicable when the trial judge bases his analysis on the wrong legal question.  

This Court maintained the intervention of the QCA on the issue of fault: 

 In deciding that the wrong question had been asked, the Court of 
Appeal was concerned that a proper inquiry was not made and the 
wrong standard of fault was applied by the trial judge.  This 
concern entitled the Court of Appeal to intervene.  

 �. 

                                                 
158 Housen, supra note 147 at para. 27, RBA, Vol. I, Tab 8. 
159 Ibid. at para. 33, RBA, Vol. I, Tab 8. 
160 Ciglen v. The Queen, [1970] S.C.R. 804 (S.C.C.), 76/96RRA, Vol. IV, Tab 94. 
161 Ibid. at 819, 76/96RRA, Vol. IV, Tab 94, p. 617. 
162 [2002] 1 S.C.R. 491, 2002 SCC 15 (S.C.C.) [St-Jean], 76/96RRA, Vol. IV, Tab 103. 
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 It was open to the Court of Appeal to be concerned that the trial 
judge had erred in this manner and accordingly to undertake its 
own analysis of causation.  There is no reason for this Court to 
question that intervention.163 

215. In Ford du Canada ltée c. Automobiles Duclos Inc.,164 the QCA held that it was required 

to intervene where the trial judge�s application of the wrong legal principles tainted the 

prism through which he viewed the evidence, resulting in �tunnel vision�.  The QCA 

reversed the trial judgment, finding that the trial judge had applied the wrong legal 

standard in determining abuse of rights.  After examining the facts, the QCA stated: 

 Cela exposé, il faut alors se demander si ces qualifications erronées 
du comportement de Ford ont entaché dans son essence même 
l'analyse de la preuve par le premier juge? 

 En effet, le haut degré de déférence due au juge de première 
instance en matière d'évaluation de la preuve, principe maintes 
fois énoncé par la Cour suprême, ne peut faire obstacle à 
l'intervention d'une cour d'appel lorsqu'une analyse du dossier 
révèle que l'évaluation du juge de première instance s'est faite 
à travers un prisme qui doit être écarté et qui a clairement eu 
un effet déformant. 

 Les motifs du jugement font voir que l'insistance du juge de 
première instance à qualifier, à maints égards, d'abusive la 
conduite de Ford a clairement influencé, sinon orienté, son 
analyse du dossier en particulier des réclamations comportant 
des travaux non effectués. Il en résulte une sorte de « tunnel 
vision » pour reprendre une expression souvent utilisée dans les 
dossiers criminels. Une telle analyse ne peut qu'être entachée d'une 
erreur manifeste puisque les abus décriés n'existent pas ou, selon le 
cas, n�ont pas la portée que leur attribue le juge de première 
instance.165 [Emphasis added] 

216. In the decision E.B. v. Order of the Oblates of Mary Immaculate in the Province of 

British Columbia,166 this Court upheld a decision from the Court of Appeal for British 

Columbia, which was also rendered unanimously by a five-judge panel.  The trial judge 

found an employer vicariously liable for an assault of a student at a residential school by 

                                                 
163 Ibid.at paras. 54, 58, 76/96RRA, Vol. IV, Tab 103, p. 765-766. 
164 2007 QCCA 1541 (Que. C.A.), 76/96RBA, Vol. I, Tab 5. 
165 Ibid. at paras.127-129, 76/96RBA Vol. I, Tab 5; St-Jean, supra note 162 at paras. 127-129, leave to appeal to 
S.C.C. refused (10 April 2008), 76/96RBA, Vol. I, Tab 5. 
166 [2005] 3 S.C.R. 45, 2005 SCC 60 (S.C.C.), 76/96RRA, Vol. IV, Tab 95. 
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one of its employees.  The Court of Appeal set aside the decision after reviewing the facts 

and the law.  This Court stated that the finding of the trial judge was a question of mixed 

fact and law and that the Court of Appeal did not owe the trial judge any deference: 

 A finding of vicarious liability is a mixed question of fact and 
law.  The appellant says that the Court of Appeal substituted 
its own version of the facts for the facts found by the trial 
judge but I do not think this is the case.  Undoubtedly the 
Court of Appeal sketched in broad strokes what the trial judge 
had taken several hundred paragraphs to set out.  The appellant 
argues that the Court of Appeal ignored certain factual findings 
and did not pay sufficient deference to the trial judge�s review of 
the evidence�. 

 Thus, the essential difference between the trial judge and the 
Court of Appeal was the proper application of the Bazley test.  
This is a legal issue that can be readily “extricated” from the 
factual context.167 [Emphasis added] 

217. Recently, in Evans v. Teamsters Local Union No 31, 168 this Court upheld a decision from 

the Court of Appeal of the Yukon setting aside a decision granting damages to an 

employee for wrongful dismissal.  The Court of Appeal held that the trial judge erred in 

law in applying a purely subjective test rather than an objective test to determine if the 

employee had mitigated his damages.  The Court of Appeal was, consequently, required 

to review the evidence considered by the trial judge.169 

218. In ABB Inc. v. Domtar Inc.,170 this Court held that an appellate court has the power, in 

exercising its jurisdiction, to make its own legal characterization of the facts even though 

it accepts the trial judge�s assessment of them.  The QCA set aside the trial judge�s 

finding as to the latent character of defects.  This Court supported the intervention of the 

QCA, explaining: 

In discussing the Court of Appeal�s position, it is important to 
clearly understand the nature of its intervention with regard to the 
facts.  Some fundamental distinctions must be drawn.  In Desgagné 
v. Fabrique de St-Philippe d’Arvida, [1984] 1 S.C.R. 19, this 

                                                 
167 Ibid. at para. 23, 76/96RRA, Vol. IV, Tab 95, pp. 627, 628. 
168 2008 SCC 20 (S.C.C.), 76/96RRA, Vol. IV, Tab 96.   
169 Ibid. at p. 47, 76/96RRA, Vol. IV, Tab 96, p. 630. 
170 2007 SCC 50 (S.C.C.), 76/96RBA, Vol. I, Tab 1. 
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Court distinguished the simple assessment of facts from the 
legal characterization of those facts.  Thus, an appellate court 
has the power, in exercising its jurisdiction, to reach its own 
legal characterization of the facts even though it accepts the 
trial judge’s assessment of them.  Beetz J. stated the following 
(p. 31): 

� 

It therefore does not entail substituting my own view of 
the evidence for that of the trial judge, but drawing 
conclusions in law based on the facts which she herself 
considered to have been established.  When an appellate 
court accepts all the conclusions of fact as such made by 
the trial judge, as I do, it is in as good a position as he is 
to characterize those facts� 

This conclusion is not inconsistent with the principle of 
deference for a trial judge’s assessment of the facts.  Rather, 
the issue here is one of legal characterization, and therefore a 
question of law.  Consequently, the Court of Appeal had the 
power to vary the trial judge’s finding on the existence of a 
latent defect.171 [Emphasis added] 

219. In the present case, the QCA determined that neither the BCE Board�s nor the Trial 

Judge�s decisions were entitled to deference on the basis that the BCE Board operated 

according to the wrong legal premise (Revlon) and the Trial Judge erroneously accepted 

that premise as the law in Canada.172  Because the Trial Judge erred in law in determining 

the duties of the BCE Board and in applying the wrong legal standard to the analysis of 

the fairness of the plan of arrangement, the QCA correctly applied the standard of 

correctness in conducting its own analysis and in finding that BCE had not met its 

evidentiary burden. 

                                                 
171 Ibid. at paras. 34, 37, 76/96RBA, Vol. I, Tab 1. at pp. 258, 259. 
172 Appeal Judgment, at paras 108 and 109, AR, Vol. I, at p. 183. 
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PART IV: SUBMISSIONS CONCERNING COSTS 

220. The Respondents respectfully request that an Order be made awarding them their costs of 

this appeal and the conditional appeal, as well as their costs of the proceedings at trial and 

in the QCA, such costs to be determined in the Quebec Superior Court, in accordance 

with the agreement of the parties.   

PART V: ORDERS SOUGHT 

221. The Respondents respectfully request that an Order be made dismissing this appeal. 

 
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 10th day of June, 2008. 
 
 
     FISHMAN FLANZ MELAND PAQUIN LLP 
 
     _________________________________________ 
     Me Avram Fishman 
     Me Mark E. Meland 
 

  THORNTON GROUT FINNIGAN LLP 
 
     _________________________________________ 
     Me John L. Finnigan 
     Me John T. Porter 
 
     Attorneys for the 1976 and 1996 Debentureholders 
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PART VII: STATUTORY PROVISIONS 

Canada Business Corporations Act (R.S., 1985, c. C-44 ) 

Duty of care of directors and officers  

122. (1) Every director and officer of a corporation in exercising their powers and 
discharging their duties shall  

(a) act honestly and in good faith with a view to the best interests of the corporation; and 
(b) exercise the care, diligence and skill that a reasonably prudent person would exercise in 
comparable circumstances. 

No exculpation 

(3) Subject to subsection 146(5), no provision in a contract, the articles, the by-laws or a 
resolution relieves a director or officer from the duty to act in accordance with this Act or the 
regulations or relieves them from liability for a breach thereof.  

Definition of �arrangement�  

192. (1) In this section, "arrangement" includes  

(a) an amendment to the articles of a corporation; 
(b) an amalgamation of two or more corporations; 

(c) an amalgamation of a body corporate with a corporation that results in an amalgamated 
corporation subject to this Act; 

(d) a division of the business carried on by a corporation; 

(e) a transfer of all or substantially all the property of a corporation to another body corporate 
in exchange for property, money or securities of the body corporate; 

(f) an exchange of securities of a corporation for property, money or other securities of the 
corporation or property, money or securities of another body corporate; 

(f.1) a going-private transaction or a squeeze-out transaction in relation to a corporation; 

(g) a liquidation and dissolution of a corporation; and 

(h) any combination of the foregoing. 

Where corporation insolvent  

(2) For the purposes of this section, a corporation is insolvent  

(a) where it is unable to pay its liabilities as they become due; or 

(b) where the realizable value of the assets of the corporation are less than the aggregate of its 
liabilities and stated capital of all classes. 
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Application to court for approval of arrangement 
(3) Where it is not practicable for a corporation that is not insolvent to effect a fundamental 
change in the nature of an arrangement under any other provision of this Act, the corporation 
may apply to a court for an order approving an arrangement proposed by the corporation.  

Powers of court 

(4) In connection with an application under this section, the court may make any interim or final 
order it thinks fit including, without limiting the generality of the foregoing,  

(a) an order determining the notice to be given to any interested person or dispensing with 
notice to any person other than the Director; 

(b) an order appointing counsel, at the expense of the corporation, to represent the interests of 
the shareholders; 

(c) an order requiring a corporation to call, hold and conduct a meeting of holders of 
securities or options or rights to acquire securities in such manner as the court directs; 

(d) an order permitting a shareholder to dissent under section 190; and 

(e) an order approving an arrangement as proposed by the corporation or as amended in any 
manner the court may direct. 

Notice to Director 
(5) An applicant for any interim or final order under this section shall give the Director notice of 
the application and the Director is entitled to appear and be heard in person or by counsel.  

Articles of arrangement 

(6) After an order referred to in paragraph (4)(e) has been made, articles of arrangement in the 
form that the Director fixes shall be sent to the Director together with the documents required by 
sections 19 and 113, if applicable.  

Certificate of arrangement 

(7) On receipt of articles of arrangement, the Director shall issue a certificate of arrangement in 
accordance with section 262.  

Effect of certificate 

(8) An arrangement becomes effective on the date shown in the certificate of arrangement.  

Application to court re oppression 

241. (1) A complainant may apply to a court for an order under this section.  

Grounds 

(2) If, on an application under subsection (1), the court is satisfied that in respect of a corporation 
or any of its affiliates  
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(a) any act or omission of the corporation or any of its affiliates effects a result, 
(b) the business or affairs of the corporation or any of its affiliates are or have been carried on 
or conducted in a manner, or 

(c) the powers of the directors of the corporation or any of its affiliates are or have been 
exercised in a manner 

that is oppressive or unfairly prejudicial to or that unfairly disregards the interests of any security 
holder, creditor, director or officer, the court may make an order to rectify the matters 
complained of. 

Powers of court 

(3) In connection with an application under this section, the court may make any interim or final 
order it thinks fit including, without limiting the generality of the foregoing,  

(a) an order restraining the conduct complained of; 
(b) an order appointing a receiver or receiver-manager; 

(c) an order to regulate a corporation�s affairs by amending the articles or by-laws or creating 
or amending a unanimous shareholder agreement; 

(d) an order directing an issue or exchange of securities; 

(e) an order appointing directors in place of or in addition to all or any of the directors then in 
office; 

(f) an order directing a corporation, subject to subsection (6), or any other person, to purchase 
securities of a security holder; 

(g) an order directing a corporation, subject to subsection (6), or any other person, to pay a 
security holder any part of the monies that the security holder paid for securities; 

(h) an order varying or setting aside a transaction or contract to which a corporation is a party 
and compensating the corporation or any other party to the transaction or contract; 

(i) an order requiring a corporation, within a time specified by the court, to produce to the 
court or an interested person financial statements in the form required by section 155 or an 
accounting in such other form as the court may determine; 

(j) an order compensating an aggrieved person; 

(k) an order directing rectification of the registers or other records of a corporation under 
section 243; 

(l) an order liquidating and dissolving the corporation; 

(m) an order directing an investigation under Part XIX to be made; and 

(n) an order requiring the trial of any issue. 

Duty of directors 
(4) If an order made under this section directs amendment of the articles or by-laws of a 
corporation,  
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(a) the directors shall forthwith comply with subsection 191(4); and 
(b) no other amendment to the articles or by-laws shall be made without the consent of the 
court, until a court otherwise orders. 

Exclusion 
(5) A shareholder is not entitled to dissent under section 190 if an amendment to the articles is 
effected under this section.  

Limitation 

(6) A corporation shall not make a payment to a shareholder under paragraph (3)(f) or (g) if there 
are reasonable grounds for believing that  

(a) the corporation is or would after that payment be unable to pay its liabilities as they 
become due; or 

(b) the realizable value of the corporation�s assets would thereby be less than the aggregate of 
its liabilities. 

Alternative order 

(7) An applicant under this section may apply in the alternative for an order under section 214.  

 
Alberta Business Corporations Act (R.S.A. 2000, c. B-9) 

Court-approved arrangements 

193 (4)  In connection with an application under this section, the Court, unless it dismisses the 
application, 

 (a) shall order the holding of a meeting of shareholders or a class or classes of 
shareholders to vote on the proposed arrangement, 

 (b) shall order a meeting of persons who are creditors or holders of debt obligations 
of the corporation or of options or rights to acquire securities of the corporation, or any class of 
those persons, if the Court considers that those persons or that class of persons are affected by 
the proposed arrangement, 
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SECTION TWO: FACTUM OF THE CROSS-APPELLANTS 1976 AND 1996 
DEBENTUREHOLDERS ON CONDITIONAL CROSS-APPEAL 

1. The Respondents/Cross-Appellants have filed a conditional application for leave to 

appeal which was granted.  They do not believe a cross-appeal is necessary.  It has been included 

solely because of the positions the Appellants have taken in the Courts below.  The 

Debentureholders� complaints about the fairness of the Plan involve conduct of both BCE and 

Bell.  The Appellants took the position at trial that Bell�s conduct could not be put at issue 

because Bell was not a party to the Plan of Arrangement proceeding and could not be joined as a 

party.  The Trial Judge agreed.  As a result, the Respondents/Cross-Appellants filed a separate 

proceeding against Bell and BCE under the oppression remedy provisions of the CBCA.  It 

raised the same complaints and sought substantially the same relief as the Debentureholders seek 

in the Plan of Arrangement proceeding.  The QCA sensibly considered all of the complaints 

against both Bell and BCE in the Plan of Arrangement proceeding and dismissed the oppression 

appeal without costs because it was moot.  The sole reason for filing the conditional leave 

application was to resist any possible complaint by the Appellants about raising Bell�s conduct 

before this Court.   

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 10th day of June, 2008. 
 
 
     FISHMAN FLANZ MELAND PAQUIN LLP 
 
     _________________________________________ 
     Me Avram Fishman 
     Me Mark E. Meland 
 

  THORNTON GROUT FINNIGAN LLP 
 
     _________________________________________ 
     Me John L. Finnigan 
     Me John T. Porter 
 
     Attorneys for the 1976 and 1996 Debentureholders 
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