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Dear Counsel: 

 In anticipation of the impending trial, plaintiff United Rentals, Inc. (“URI”) 

has filed a motion in limine to exclude testimony consisting of subjective mental 

impressions or understandings relating to contract terms or negotiations.  

Defendants RAM Holdings, Inc. and RAM Acquisition Corp. (collectively, 

“RAM”) have filed a confusing brief in opposition that simultaneously promises 

RAM will not offer mental impression testimony yet argues that a party’s 

subjective interpretation of an ambiguous contract is admissible.  Because I hope to 

clarify the type of evidence I will find helpful at trial, I will lay out what is 

admissible with respect to extrinsic evidence. 

The ultimate purpose of contract interpretation is to ascertain and carry out 

the common understanding of the parties.
1
  The key word in that restatement of 

Delaware’s elementary contract law is common.  To the extent this Court must 

consider extrinsic evidence when interpreting a contract, only evidence of what 

both parties knew or should have known is probative.
2
  Evidence of one side’s 

1
Appriva S’holder Litig. Co. v. EV3, Inc., Nos. 470, 2006, 623, 2006, slip op. at 30, 2007 WL 

3208783, at *10 (Del. Nov. 1, 2007); RESTATEMENT (SECOND) OF CONTRACTS § 201 cmt. c 

(1981) (“[T]he primary search is for a common meaning of the parties . . . .”). 
2

See U.S. West, Inc. v. Time Warner, Inc., C.A. No. 14555, 1996 WL 307445, at *11 (Del. Ch. 

June 6, 1996). 

 
 

EFiled:  Dec 17 2007  2:38PM EST  
Transaction ID 17688083 
Case No. 3360-CC 



undisclosed, private mental impressions or understandings is useless.  To hold 

otherwise would incentivize self-serving, unreviewable, and unhelpful testimony.
3

RAM seems to argue that the “Forthright Negotiator Principle” somehow 

provides an exception to this rule.  To the extent that is in fact RAM’s position, 

RAM is mistaken.  The Forthright Negotiator Principle, originally articulated by 

Chancellor Allen, merely holds that sometimes, even with the help of extrinsic 

evidence, ascertaining the intent of the parties to an ambiguous contract proves 

difficult.
4
  In such a case, “it may be necessary for the court, in considering 

alternative reasonable interpretations of contract language, to resort to evidence of 

what one side in fact believed the obligation to be, coupled with evidence showing 

that the other party knew or should have known of such belief.”
5
  In other words, 

evidence of one side’s subjective understanding is only helpful if it is submitted 

with evidence that the other party either knew or should have known of that 

subjective understanding; the standard remains one of “reasonable shared 

expectations.”
6

 This Court has already ruled that, although “exceedingly close,” summary 

judgment is not appropriate.
7
  Consequently, the parties should endeavor at trial to 

submit evidence that tends to show what the common, shared expectations of the 

parties were with respect to remedies in the Merger Agreement.  Neither RAM nor 

URI should waste its time telling the Court that its respective negotiators 

subjectively, privately, and silently believed they were getting a good deal.  To this 

extent, URI’s motion in limine is granted. 

IT IS SO ORDERED. 

      Very truly yours, 

William B. Chandler III 

WBCIII:ram 

3
See Seidensticker v. Gasparilla Inn, Inc., C.A. No. 2555-CC, 2007 WL 4054473, at *1 (Del. 

Ch. Nov. 8, 2007) (noting that Delaware Courts adhere to an objective theory of contract 

interpretation that is underpinned by “grave concerns about fairness and efficiency” and the 

potential fear of incentivizing perjury). 
4

U.S. West, 1996 WL 307445, at *11. 
5

Id. (emphasis added). 
6

Comrie v. Enterasys Networks, Inc., C837 A.2d 1, 13 (Del. Ch. 2003). 
7
 United Rentals, Inc. v. RAM Holdings, Inc., C.A. No. 3360-CC, letter op. at 1 (Del. Ch. Dec. 

13, 2007). 
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