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Immigrant workers have always been forced to organize in the shadow of antilabor laws because they have been
systematically excluded from their protection. This essay begins by examining the ways in which the labor laws
(the National Labor Relations Act and others workplace laws) have systematically excluded immigrant
workers. It then discusses a wide variety of pragmatic legal approaches (lawsuits, collective bargaining
agreements and legislative enactments) used by organized labor, acting in solidarity with immigrant workers
(on the national and international arenas) to protect immigrant workers. Finally, it suggests a moral
framework, grounded in the 13th Amendment of the U.S. Constitution to support these approaches.

Immigrant workers have always organized in the shadow of antilabor laws
because the law has systematically excluded them from its so-called “protection.”
This exclusion has been both a blessing and a curse. It has been a curse to the
extent that the exclusion institutionalizes their marginalization. It has been a
blessing because it has forced immigrant workers to develop exciting alternative
strategies. These alternative strategies offer organized labor a key role as a social
and political advocate of all workers who choose to stand together against
government-sponsored worker oppression. As the labor movement ponders its
future on the sixtieth anniversary of the Taft–Hartley Act, efforts to organize
immigrants are moving out of the shadows and into the spotlight, providing
organized labor with new ideas and a renewed moral grounding. This essay
begins by briefly reviewing the ways in which immigrant workers have been
excluded from the protection of labor laws. It then examines a variety of prag-
matic approaches currently used by organized labor, acting in solidarity with
immigrant workers. It emphasizes the coalition building that has taken place in
these efforts and the new role in which organized labor has placed itself. Finally,
it suggests a moral framework and advocacy role, grounded in the Thirteenth
Amendment to the U.S. Constitution, to support these alternative approaches.

Historically, labor laws systematically excluded immigrant workers from
their protections in several ways.1 First, many of the industries in which immi-
grants labor, such as agriculture and domestic work, are excluded from federal
statutory protections for the right to form unions, and most states have not
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enacted labor laws which afford domestic and agricultural workers the right to
unionize. As a result, in most states, employers may fire agricultural or domestic
workers who try to form a union without violating any labor law. Additionally,
many immigrants work for small businesses and are excluded from the protec-
tion of labor laws that do not cover employers with small workforces. Third,
most workplace laws cover only those who work as “employees,” a legal status
associated with standard employment relationships that does not extend to many
temporary or contingent workers who are excluded from workplace protection
laws because they are classified (often incorrectly) as “independent contractors.”
Again, these types of employment relationships, including many day labor, farm
labor, domestic and service jobs are exactly the labor markets in which many
immigrant workers find themselves. Further, most labor laws were crafted to
govern the bipolar relationship between an employer and an employee; however,
many immigrant workers suffer exploitation because they are caught in a trian-
gulated employment relationship in which immigrant workers are legally
employed by a less-then-reputable, fly-by-night subcontractor, but actually
perform work for a large established employer. In these situations, it is legally
and practically problematic for immigrant workers to press their legal demands
against the actual employer who benefits from the super-exploitation of immi-
grants and has the economic resources to provide a remedy for violations of
workplace rights. These limitations and restrictions have been present since the
labor laws were passed; therefore, all immigrant workers have always been
forced to organize outside the “protection” of labor laws2.

In addition to these structural legal barriers, recent immigrants entry into
the labor force has proved to be problematic for traditional labor despite the
AFL-CIO’s policy reversal in 2000 expressing support for full workplace rights
for all immigrant workers and favoring a policy of providing legal avenues for
employment for undocumented workers. However, many old-school union
members continue to see the new immigrants as threats to their livelihood rather
than as “brothers” and “sisters” in the same fight. Even those unions that did
reach out to organize immigrants often encountered reluctance, confusion,
distrust, language problems and other cultural barriers. Despite, or perhaps
because, of these roadblocks, the turn of the millennium bore witness to a variety
of innovative organizational strategies and campaigns aimed at immigrant
workers, such as workers’ centers, the Justice for Janitors campaign, and the Los
Angeles Manufacturing Action Project. These efforts adopted innovative orga-
nizing strategies, such as the use of corporate campaigns, moral appeals to a
broad audience of consumers, workers and other potential allies, religious pro-
cessions, and contractual agreements with workers, which might be viewed as
the precursors of (card check and neutrality agreements, living wage ordinances)
and other innovative organizing strategies now being embraced by traditional
labor as it attempts to respond to the ever dwindling protection of labor laws.

Since the passage of the Immigration Reform and Control Act of 1986,
undocumented immigrant workers have found themselves excluded from the
protections of workplace law in additional ways. Given the growth of the
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undocumental immigrant workforce, the failure to afford these workers legal
protections has serious adverse consequences. According to the Pew Hispanic
Trust, undocumented immigrants, those without the right to be present or work
in the U.S., number about 10.3 million and make up over 4 percent of the
workforce.3 That means approximately one out of every twenty-three workers in
the U.S. is an undocumented worker. The percentage in certain industries, such
as agriculture, private household/domestic services, manufacturing, hotel, food
preparation, and construction, ranges closer to the 10–25 percent level and can
be as high as 70 percent.

Although undocumented workers are technically covered by workplace
laws, their ability to utilize these laws has been severely limited since 2002 by
Hoffman Plastic Compounds v. NLRB4, an important United States Supreme
Court ruling which held undocumented workers do not have access to the same
remedies for anti-union employer conduct as documented workers. As a result,
an undocumented worker fired for leading an organizing campaign may not be
reinstated or receive back pay—two remedies typically awarded to workers fired
for exercising their right to organize. Given this, an employer has no reason
to respect the rights of undocumented workers. Perhaps more importantly,
undocumented workers fear that they will be deported if their status is discov-
ered, so they are less likely to assert their rights and protest wrongful employer
conduct. Even those undocumented workers who wish to assert their rights may
have trouble finding representation, as current law prohibits federally funded
legal aid attorneys from helping many immigrant workers. And since September
11, 2001, the fear of deportation has become a much bigger concern for undocu-
mented immigrants. The federal government has stepped up its campaign to
remove undocumented workers, tightened border security, making it more dif-
ficult and dangerous for workers to return to the U.S. once sent home. More-
over, popular opinion has started to swing against this group in ugly and open
displays of racism and xenophobia.

Despite this new environment characterized by weakened workplace pro-
tections for undocumented workers and polarized public opinion regarding the
rights of undocumented workers, immigration advocates and established unions
began to create new strategies for organizing and protecting immigrant workers.
These strategies are helping unions organize in the shadow of anti-labor laws by
developing broad working class alliances that have emphasized the labor move-
ment’s role as a social and political advocate for the human and civil rights of
workers and not merely as a collective bargaining representative in the work-
place. Beginning in the 1990s, organized labor sought to protect the rights of
immigrant workers by protesting actions of the U.S. government in interna-
tional forums. The Supreme Court’s Hoffman Plastics decision gave the Ameri-
can Federation of Labor–Congress of Industrial Organizations (AFL–CIO) an
opportunity to use international forums to represent undocumented immigrant
workers in their fight against oppressive governmental action. Organized labor
filed petitions with both the International Labor Organization (ILO) and the
Inter-American Court of Human Rights alleging that the Hoffman decision
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violated internationally recognized human and worker rights to freedom of
association and nondiscrimination.5 By doing this, organized labor began to
advance arguments that immigrant workers have civil, political and human
rights, recognized under international law that afford them fair treatment in the
workplace and the right to adjudicate violations. Critically, these arguments
focus upon and challenge government actions, rather than those of employers.

Organized labor also filed a number of submissions pursuant to the North
American Agreement on Labor Cooperation (the “labor side agreement” to
North American Free Trade Agreement, referred to as the NAALC). Although
roundly criticized as lacking effective remedies, the NAALC process did have the
effect of forging bonds between unions from different countries. This cross-
border solidarity emerged because, under the terms of the NAALC, in order to
file a claim that a member nation is not enforcing its own workplace laws or that
it is operating in contravention of the treaty (the two bases for an NAALC
complaint), a party files a submission (complaint) with the National Administra-
tive Office of a different member country. In other words, a complaint alleging
that the U.S. abrogated the treaty or its own laws is filed in either Canada or
Mexico. Unions from all three member countries recognized the need to partner
with each other when bringing these complaints and new alliances were formed.
In addition, almost all the recent submissions have been filed about the treatment
of immigrant workers in the U.S6. These submissions have helped lead to a
collective bargaining agreement covering HB-1 visa workers in the Southeast
and a change in the way that labor department officials interact with immigration
officials. One commentator has concluded that in this way, the unions are using
the seemingly toothless NAALC to establish a bundle of North American worker
rights and to form a stronger transnational union movement.7

Apart from the specific achievements of enforcing the labor side agreement
to NAFTA, these efforts to enforce the treaty are evidence that American unions
are willing to represent workers by challenging state-sponsored violations of
workers’ rights. Following the NAALC submissions which primarily dealt with
immigrant worker rights, the AFL–CIO is now using international forums to
challenge other anti-worker policies of the federal government’s action against
all workers as well. In the fall of 2007, the AFL–CIO filed a complaint with the
ILO charging that the Bush-dominated National Labor Relations Board
(“Board”) is interpreting the National Labor Relations Act in a way that has
“sharply increased the barriers workers face in achieving freedom of association
and effective collective bargaining,” in violation of Freedom of Association and
Protection of the Right to Organize Convention (“Convention 87”) and the
Application of the Principles of the Right to Organize and to Collective Bargain
Convention (“Convention 98”). To substantiate this argument, the complaint
compares numerous recent rulings by the Board to the expectations expressed by
the ILO Committee on Freedom of Association. For a remedy, the complaint
asks for the Committee to “direct the U.S. to take all necessary steps to restore,
in law and in practice, the rights of workers to have full freedom of association
and engage in effective collective bargaining.” Although the ILO remedy
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process has not been terribly effective in the past, the role of the AFL–CIO in
challenging governmental action is nonetheless encouraging.

In the fall of 2007, two other lawsuits were filed, which further evidence how
the growing ties between organized labor and immigrant workers and how this
marriage can alter organized labor for the better. The first suit, filled by a broad
labor/immigration/civil liberties coalition, challenges the Social Security
Administration’s new regulations on “No Match” letters. Earlier this year, the
Department of Homeland Security published a regulatory rule that arguably
forces employers to fire employees whose W-2 forms do not match Social
Security records. This rule, which could have resulted in the firing of millions of
workers, especially immigrants, was challenged by a coalition of unions and
immigrant groups. Those joining the complaint included the National Immi-
gration Law Center, the American Civil Liberties Union Foundation (Immi-
grants’ Rights Project), the AFL–CIO, the San Francisco Labor Council, the
Alameda Central Labor Council, and the San Francisco Building and Trades
Council. Although the lawsuit’s arguments focused on the effect of the new
regulations on legal immigrant workers and the procedural problems in the
promulgation of the regulation, the underlying concern clearly encompassed
undocumented workers as well. The plaintiffs have had some success in the early
rulings of the courts, but a potentially more significant aspect of the litigation is
the partnership between immigrant rights groups and organized labor in chal-
lenging abusive government action in the workplace.

The second lawsuit, filed on September 12, 2007 by the UFCW and the
Center for Human Rights and Constitutional Law, protests the treatment of
workers during workplace raids that took place on December 12, 2006. On that
cold winter day, ICE raided six Swift meatpacking locations across the country
to find people who had “illegally assumed the identities of U.S. citizens.” Rather
than focusing on workers with whom it had individualized suspicions, ICE
engaged in mass warrantless detentions. The complaint asserts that thousands
of UFCW members were detained and held for hours, were not advised of
their rights, were barred from representation, and were coerced into executing
waivers of their “statutory and constitutional right to a due process removal
hearing.” The complaint alleges violations of the First, Fourth and Fifth
Amendments of the U.S. Constitution, as well as violations of the Immigration
and Nationalization Act.

In the lawsuit, the UFCW represents all its members—documented and
undocumented. In addition to the harms suffered by its members in the raids,
the union argues that it, as an organization, is harmed because the unlawful and
unconstitutional actions of the government interfere with its goals and programs
which “seek to improve the lives and working conditions of workers and their
families and communities, and to protect the legal rights of its members, par-
ticularly when they are at work.” This broad statement of the role of a union,
found in the lawsuit complaint, coupled with its representation of undocu-
mented workers and its attack on government action, all illustrate a potentially
transformative view of unions.
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An exciting, innovative moral and legal foundation is required if organized
labor is to solidify its alliances with immigrant rights groups and advance its role
as advocate for workers against many different forms of government-sponsored
worker oppression. The Thirteenth Amendment provides that moral founda-
tion. While some view the post-Civil War Amendment’s prohibition of “slavery”
and “involuntary servitude” as merely eliminating chattel slavery as practiced
before the U.S. Civil War, African-Americans and labor activists have long
argued that its purpose and reach are broader than that. Following the Civil
War, labor argued that the Thirteenth Amendment gave workers the right to
strike and to be treated decently in the workplace.8 In the mid-twentieth century,
the Civil Rights Division of the Department of Justice focused on the Thir-
teenth Amendment and economic justice as the centerpiece for racial equality.9

Sponsors of both the National Labor Relations Act and Title VII of the Civil
Rights Act of 1964 (prohibiting discrimination in employment based on mem-
bership in a protected class) argued that the Thirteenth Amendment, rather than
the Constitution’s Commerce Clause, provided the constitutional basis for these
laws.10

Throughout the twentieth century, the U.S. Supreme Court used the Thir-
teenth Amendment to strike down debt bondage laws throughout the South and
eventually to strike down private racial discrimination in a variety of contexts.
Notably, in Jones v. Mayer,11 the Court said that the Amendment’s purpose was,
to our country, not just of chattel slavery, but also the “badges and incidents” of
slavery. Taken as a whole, the history of the labor and civil rights movements
reveal the Thirteenth Amendment as a constitutional provision aimed at pro-
tecting the intersection of workers’ rights, civil rights, citizenship rights, and
human rights.

In the twenty-first century, immigrant rights groups are continuing the
emancipatory evolution of the Thirteenth Amendment. Immigrant groups
focusing on the abuse of workers trafficked into the U.S. have succeeded in
broadening the definition of “involuntary servitude” to reach labor compelled by
psychological coercion, in addition to work compelled by physical force and
threats. These advocates successfully invoked the Thirteenth Amendment as the
basis for these legislative amendments in 2001 and 2003. In doing so, they have
brought the use of the phrase “new forms of slavery” into legislative debate.
Meanwhile, attorneys are beginning to bring causes of action based on the
Thirteenth Amendment to challenge abusive work situations not covered by
other labor laws. Other advocacy groups, such as the Coalition of Immokolee
Workers in the Southeast, have successfully invoiced the Thirteenth Amend-
ment’s condemnation of “slave labor” and “slave wages” in their boycott cam-
paigns aimed at Yum Foods and Taco Bell to improve the prices paid to
agricultural workers who toil picking tomatoes and other produce.12

A challenge to the treatment of immigrant workers can also be understood
in Thirteenth Amendment terms. For instance, the exclusion of undocumented
workers from effective protection of federal and state workplace laws, institu-
tionalized by the Hoffman case, for example, creates a caste of workers of color
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laboring beneath the floor established for free labor.13 In addition, immigrant
workers absurdly labeled as “guest workers” under federal immigration law also
labor under constitutionally suspect conditions. Under the terms of these short-
term visas, a worker must leave the country if they get fired from or quit their
employment. Because these workers reasonably fear deportation, they cannot in
any meaningful way demand decent wages or fair treatment since they cannot
quit to protest abusive working conditions.14 This unfree labor market nega-
tively impacts both the immigrant workers and the nonimmigrant workers
against whom they compete for jobs. In addition, because these visas require the
“guests” to leave at the end of several years and prohibit them from pursuing a
path to citizenship, these individuals will never be considered full and equal
members of our political communities. As a result, these workers end up as a
caste of noncitizen, primarily nonwhite, labor working without adequate labor
protection and without any opportunity to improve their conditions. This
abridgement of the combination of worker rights, citizenship rights, civil rights,
and human rights mirror the abridgement of rights prohibited by the Thirteenth
Amendment.

Organized labor now has the opportunity to embrace the rhetoric of the
Thirteenth Amendment to continue its advocacy of all workers, including immi-
grant workers, in this century. Commentator James Pope, while discussing the
right to strike and other traditional labor rights, suggested that organized labor
arguing without the help of the Thirteenth Amendment is like the gun lobby
arguing without the help of the Second Amendment.15 As organized labor
continues to partner with immigrant rights groups and continues to actively take
on a role of representing workers against abusive government action, the Thir-
teenth Amendment provides labor with the moral basis for its action. The
Amendment called for the ending of state-sanctioned abuses of worker rights,
citizenship rights, civil rights, and labor rights. Now more than ever, unions
need to be in the forefront of that fight.
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