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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION: SECOND DEPARTMENT 
---------------------------------------------------------------------------x 
In the Matter of FELIX VINLUAN,  ELMER JACINTO 
JULIET ANILAO, HARRIET AVILA, MARK DELA CRUZ 
CLAUDINE GAMIAO, JENNIFER LAMPA, RIZZA  
MAULION, JAMES MILLENA, MA THERESA 
RAMOS and RANIER SICHON, 
     Petitioners, 
                 VERIFIED PETITION 

     
         App.Div. No.: 
 
  -against –  
 
ROBERT W. DOYLE, Justice of the Supreme Court of The  
State of New York and THOMAS J. SPOTA III, District  
Attorney of the County of Suffolk, 
 
     Respondents. 
 
For a judgment Under Article 78 of the Civil Practice Law     
and Rules In the Nature of Prohibition,  
---------------------------------------------------------------------------x 
 
 Petitioners, FELIX VINLUAN, ELMER JACINTO, JULIET ANILAO,  
 
HARRIET AVILA, MARK DELA CRUZ, CLAUDINE GAMIAO, JENNIFER  
 
LAMPA, RIZZA MAULION, JAMES MILLENA, MA THERESA RAMOS and  
 
RANIER SICHON, Individually and by and through their respective attorneys, as and for 

their petition in this matter against Respondents ROBERT W. DOYLE, Justice of the 

Supreme Court of the State of New York and THOMAS J. SPOTA III, District Attorney 

of the County of Suffolk, respectfully set forth and allege,  

PRELIMINARY STATEMENT 

 Petitioners bring this petition pursuant to section 7801 of the New York Civil 

Practice Law and Rules (hereinafter “CPLR”) authorizing a writ of prohibition to be 

brought under CPLR Article 78.  Petitioners seek to stay and prohibit a prosecution 
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pending in the Supreme Court of New York, Suffolk County wherein the Petitioners are 

charged with Conspiracy, Solicitation and Endangering the Welfare of a Child and A 

Physically Disabled Person arising from a labor dispute.  The Petitioners allege that the 

prosecution is preempted by the National Labor Relations Act (hereinafter the "Act") as it 

seeks to make criminal actions that are federally protected activities under the Act.  Since 

the complained-of actions fall under the Act, the National Labor Relations Board has 

exclusive jurisdiction. Further, Petitioners argue that since the successful prosecution of 

the criminal case would violate two constitutional amendments – the Thirteenth and the 

First – it must be enjoined.   

PARTIES 

 1. Petitioners are indicted and charged under Indictment Number 00769A-K-

2007, pending in the Suffolk County Supreme Court, State of New York.  A copy of the 

indictment is attached as exhibit “A.”  The matter is presently set for jury trial on April 

28, 2008. 

 2. Petitioner FELIX VINLUAN (hereinafter referred to as “Vinluan”), is a 

United States citizen, and an attorney duly admitted to practice before the courts of the 

State of New York. 

 3.   ELMER JACINTO, JULIET ANILAO, HARRIET AVILA, MARK 

DELA CRUZ, CLAUDINE GAMIAO, JENNIFER LAMPA, RIZZA MAULION, 

JAMES MILLENA, MA THERESA RAMOS and RANIER SICHON, (hereinafter  the 

"nurses”) are all permanent legal residents of the United States who legally emigrated 

here from the  Philippines to work as registered nurses. 
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 4.   Respondent Robert W. Doyle is a duly elected Justice of the Supreme 

Court of the State of New York, Suffolk County, and is the Supreme Court Justice 

presiding over the criminal action. 

 5. Respondent Thomas J. Spota III, is the duly elected District Attorney of 

the County of Suffolk and is the Prosecuting Attorney in the criminal action.  

JURISDICTION 

 6.   The petition seeks an order from this court, pursuant to CPLR Article 

7803(2) prohibiting respondents from proceeding with the prosecution of the criminal 

action as they are “a body or officer . . . proceeding or … about to proceed without or in 

excess of jurisdiction.”  

STATUTORY, CONSTITUTIONAL & REGULATORY SCHEME 

 7.   Section 7 of the National Labor Relations Act states in pertinent part: 

   "Employees shall have the right to self-organization 
   to form, join or assist labor organizations, to bargain 
   collectively through representatives of their own choosing  
   and to engage in other concerted activities for the purpose 
   of collective bargaining or other mutual aid or protection . . .."  
   29 U.S.C. §157.  
 

 8. Section 8 of the National Labor Relations Act states in pertinent part: 

   It shall be an unfair labor practice….. for an employer. . .  
   to interfere with, restrain, or coerce employees in the exercise of  
   the rights guaranteed in section 7 
 
 9. The Thirteenth Amendment of the United States Constitution guarantees 

all persons in this country freedom from slavery and involuntary servitude. 

 10. The First Amendment of the United States Constitution guarantees all 

persons in this country freedom of speech and association. 
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 11.  The Fourteenth Amendment of the United States Constitution makes the First 

and Thirteenth Amendments of the Constitution applicable to the State of New York.   

 12. The New York State Education Law governs the conduct and practice of 

the nursing profession and is regulated by the New York State Education Department.     

 13.   The legal arguments and positions of the petitioners are fully set forth and 

discussed in the accompanying memorandum of law and the memorandum of law is 

incorporated by reference herein.  

STATEMENT OF FACTS 

A. THE RECRUITMENT OF THE NURSES 

 14. Between 2003 and 2005, the nurses were recruited in the Philippines by 

Sentosa Recruitment Agency, a Philippine company that recruits nurses exclusively for 

entities controlled by Sentosa Care, LLC., a New York corporation. 

 15. Sentosa Care, LLC, controls and manages a number of nursing homes here 

in New York, most of them actually owned by a separate limited liability corporation. 

and at least two, by domestic corporations. 

 16. Sentosa Recruitment Agency held itself out as a ‘direct hire’ agency 

meaning that it recruited for individual nursing homes as opposed to recruiting for 

employment agencies.   Nurses who work directly for a home generally make more 

money and have more stability than agency nurses.1   

                                                 
1   For example, the Federal Labor Law requires that immigrant nurses receive the higher of the prevailing 
wage as set by the Labor Department or the highest rate paid for similar employees by the employer; 
therefore if a particular nursing home pays higher than the prevailing wage for nurses –and several do – the 
immigrant nurses must receive the higher level of pay, not just the prevailing wage. See, 20 C.F.R. 656.22.  
Scheduling is also more stable as a direct hire nurse since you work for one employer who sets the schedule 
as opposed to an agency where you can be sent to various homes for leave replacement or fill-in type of 
positions.     
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 17.   While in the Philippines, the nurses all signed contracts for employment 

with individual nursing homes through Sentosa Recruitment Agency.  In addition to 

employment as nurses, the nurses were promised free travel to the US, two months of 

free housing, medical and dental coverage, comprehensive training  and assistance in 

obtaining green cards and nursing licenses.  The nurses were sponsored to come and 

work in the United States through the immigration process by their respective contracting 

employers. A sample of an employment contract signed by the nurses is annexed as 

exhibit “B.” 

 18. Upon their arrival in the United States, the nurses were met by 

representatives of Sentosa Services, LLC, an employment agency working exclusively 

for Sentosa Care, LLC.  They were told that they would not be working at the homes with 

which they had contracted.  Instead, they were brought to a different facility, Avalon 

Gardens Rehabilitation and Health Care Center (hereinafter referred to as “Avalon 

Gardens”), which was managed by Sentosa Care.  Almost immediately upon their arrival, 

issues arose concerning the terms of their employment and the promises made to them in 

the Philippines.   For example, the employer had not yet obtained their limited nursing 

licenses, so many of the nurses were working as clerks for about $12 per hour. Sentosa 

had received but was withholding the nurses’ permanent alien registration cards (“green 

cards”).  

 19. The nurses were housed in a “staff house” located  next to Avalon 

Gardens. They had many complaints about the house as well, including that  as many as 

ten adults (both male and female) resided in the one–family house which only had one 

bathroom inadequate heat, no phone and no internet access. 
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 20. Their complaints were referred to an entity called Prompt Nursing 

Employment Agency (hereinafter referred to as “Prompt”), which did business as the 

aforementioned Sentosa Services, LLC.  This entity only works for Sentosa Care, LLC 

facilities, as well.  Prompt is the owner of the staff house where the nurses resided.   

 21.   None of the subject nurses were recruited to work at Avalon and none of 

them signed a contract with the Avalon Gardens LLC or Prompt.  

B. THE NURSES' PROTECTED ACTIONS  

 

 22. Sentosa Care, LLC and its web of companies and in conspiracy with 

Prompt Nursing Employment Agency (together hereinafter "Sentosa") recruited, 

employed, housed and instructed the nurses to work at Avalon Gardens Nursing Home.   

In early 2006, the Nurses began mounting a series of complaints to all who were involved 

in their recruitment and employment.  Indeed, they had a number of concerns about the 

terms and conditions of their employment, including but not limited to, not being 

properly compensated for overtime; not being properly compensated for night shift 

differentials; not given proper paid holidays; short staffing; last minute shift changes due 

to lack of management and planning; they were made to do work that was supposed to be 

done by nurses aides and custodians, including changing sheets, taking out garbage, 

feeding patients, changing diapers.  They did not even know who their “employer” was – 

their contracts had one name as their employer, their checks and W-2s another, their 

worksite was a third place.  Their worksite paid them their overtime earnings (though at a 

lower “per diem” rate) but not their regular earnings, which were paid by  Prompt. 
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 23. One of the many complaints the nurses had involved Sentosa issuing 

identification cards that identified the nurses as ‘agency” nurses or “nursing supervisors.” 

It is petitioners’ position that this was done to specifically prevent the nurses from being 

able to unionize, as the nurses were starting to speak to organizers at 1199, a healthcare 

workers’ union, about their rights.  

 24. The nurses, in March of 2006, began to put their complaints in writing. 

The letters to Sentosa warned that the nurses would stop working if their complaints were 

not addressed.  Copies of some of those documents are attached as exhibit “C.”   

 25.   When their complaints continued without being properly addressed, the 

nurses sought legal counsel from petitioner Vinluan, who had a private practice focusing 

on immigration law.   

 26.   Vinluan met with the nurses to discuss their options.  On April 6, 2006, he 

filed  discrimination charges on behalf of the nurses with the Office of Special Counsel 

for Immigration Related Unfair Employment Practices in Washington, D.C.  The claim, 

brought under 8 U.S.C. 1324b, was based on the disparate treatment the petitioner nurses 

were receiving in comparison with their United States citizen counterparts. In short, the 

basis of the claim was that United States citizen nurses were hired directly by the facility, 

while immigrant nurses were not – they were made “agency” nurses.  

 27. Unbeknownst to Vinluan, on April 7, 2006 the nurses resigned from their 

employment either at the end of their shifts or in advance of their next shift. They all used 

a form letter that they had agreed upon together.  Petitioner MA THERESA RAMOS, the 

last to resign, gave notice of her intent to resign in the middle of her shift. Nevertheless, 

she agreed to stay on as long as necessary until there was coverage for her patients.  Her 
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supervisor asked her to stay on an additional four hours, she agreed to do so. Therefore, 

no patients were ever without nursing care and no shifts went uncovered.2     

 28. The above collective actions of the nurses stemmed from their frustration 

in seeking the improvement of the terms and conditions of their workplace and feared 

that they would be retaliated against if they acted individually or if they gave lengthy 

notice and stayed on. Numerous nurses from other Sentosa facilities also resigned. 

C.  THE NATIONAL LABOR RELATIONS ACT PROTECTS THE 

PETITIONERS’ ACTIVITIES HEREIN AND PREEMPTS THE INDICTMENT  

 

 29. The pending criminal action against the nurses is an unprecedented 

attempt by State law enforcement agents to criminalize federally protected activities in a 

labor dispute and is therefore preempted by the National Labor Relations Act. 29 U.S.C. 

§ 157.   

 30. The fundamental right protected by Section 7 of the National Labor 

Relations Act is the right of employees to act in concert (i.e. collectively).  29 U.S.C. 

157. 

 31. To invoke protection under the National Labor Relations Act merely 

requires two or more employees to act together, or a single employee to act on behalf of 

at least one other person. 

 32. Among the collective rights protected by the Act is the right to withhold 

labor, the most common form of withholding work being a strike. 

                                                 
2  Ramos in fact stayed on the full four hours agreed to even though her replacements came timely at the 
end of her shift and she was advised by her replacements that she could leave. The crux of the District 
Attorney’s case is that six of the ten nurses were assigned to a pediatric vent unit that had patients on 
ventilators requiring periodic aspiration should the breathing tubes become clogged.  While the nurses 
would perform this function if they were in the vicinity of the patient when the clog occurred, respiration 
therapists in the unit had this as their primary function.  



 9 

 33. Absent a lawful waiver of the right to strike through a contract i.e. a 

collective bargaining agreement, employees may withhold their labor at any time.  

 34. The only time that healthcare employees are subject to stricter 

requirements is when they are represented by a labor organization.  In such instances, the 

labor organization must provide ten days notice prior to any strike or other work 

stoppage.  (29 U.S.C. 158(g)).   

 35. Section 8(g) does not apply to employees who are not represented by a 

labor organization. The nurses in this case were not represented by a labor organization 

and therefore Section 8(g) did not apply. 

 36. Any interference with these rights is defined as an “unfair labor practice”  

by Section 158 of the Act.  

 37. Notwithstanding that Section 7 of the NLRA provides that "employees 

shall have the right to engage in concerted activity for the purpose of mutual aid or 

protection," the majority of the indictment sets forth this federally-protected conduct as 

the basis for the criminal charges.    

 38. In addition to the NLRA’s protections, the Thirteenth Amendment allows 

one to withhold labor. 

 39. Nonetheless, several paragraphs of the indictment attack the nurses acting 

collectively to resign and address their grievances in proper forums as essential factual 

elements of the crimes for which they are charged.  

 40. For example, paragraph 14 of the indictment states: 

  It was the conspiracy’s objective to obtain for the Avalon Garden nurses’ 
  alternative employment and a release from their three-year commitment 
  to Sentosa Care without incurring a financial penalty of $25,000.00.   
   
This is not only a legal objective, it is a federally-protected objective.  
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 41.   Paragraph 15 of the indictment states: 
 
  In pursuit of their objective, the defendant Vinluan and the defendant  
  nurses sought to establish that Sentosa Care had breached the contract and 
  had discriminated against the nurses. See Exhibit A 
 
 
 42.    Paragraph 11 seeks to criminalize that the nurses acted collectively stating: 
 
  Still later, on April 7, 2006, the defendant nurses, knowing that nurses at  
  other Sentosa Care facilities had resigned also submitted resignation  
  letters. The content of each letter was identical to the content of letters to  
  the other Sentosa Care facilities and stated that the resignation was   
             effective immediately. See Exhibit A 
 
 43. Paragraphs 3 through 13 allege that the Petitioners by “acting in concert” 

endangered the welfare of children and disabled persons. 

 44. Paragraph 16, states that the Petitioners’ resignation “would render it 

difficult….” to find replacement staff to support its allegation that there was allegedly no 

sufficient notice given. It does not allege that any emergency was caused or created by 

the conduct or that any patients were ever left without care. 

 45. Most importantly and most troubling are paragraphs 17a, 17 b and 17c of 

the indictment which purport to list the overt acts that make up the alleged criminal 

conspiracy. Not only do the paragraphs allege only legal conduct, the paragraphs only 

allege Federally-protected collective action.  Paragraph 17a states that Vinluan gave the 

nurses legal advice; 17 b alleges Vinluan filed a claim with a Federal agency on the 

nurses’ behalf; 17c alleges the nurses resigned from their workplace. 

 46.   The indictment therefore charges the petitioners with a conspiracy whose 

objective was legal and whose overt acts were legal and both the actions and the 

objectives are protected activities under the National Labor Relations Act. In a letter to 
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Ian Hinonangan, an attorney concerned about the nature of the prosecution, but otherwise 

unconnected to the case, the District Attorney makes clear that it was the collective action 

taken by the nurses that is the backbone of the indictment.  A copy of the letter is 

annexed as exhibit “D.”   

 47. Further, in his denial of Defendants' motions to dismiss, Respondent Judge 

Doyle explicitly states in his decisions that  

  "While a nurse may, often times, have a right to unilaterally resign from  
  his or her position of employment, the actions of the defendants, acting  
  together with forethought and planning was not a simple resignation from  
  a nursing position.  See Exhibit E. 

 48 Since the activities of the nurses are federally protected under and 

preempted by the National Labor Relations Act, the Supreme Court of Suffolk County 

lacks jurisdiction of this matter. 

D. THE PETITIONERS’ THIRTEENTH AND FIRST AMENDMENT 

 RIGHTS 

 

 49. As set forth above, while in the Philippines the nurses all signed contracts 

for employment with individual nursing homes in New York through Sentosa 

Recruitment Agency. However, none of the nurses were recruited to work at  nor had any 

of them signed a contract with Avalon Gardens LLC. 

 50.   After making complaint after complaint, all falling on deaf ears, the nurses 

turned to the Philippine Consulate who then referred the nurses to Vinluan.  After 

reviewing the contracts, Vinluan advised the nurses that their de facto employer was 

Prompt as Prompt paid them and directed their facility designations and was the entity 

identified by Avalon as the appropriate recipient of their complaints.  Moreover, Avalon 

Gardens,  was just their worksite, not their employer.  Further he advised them that as the 
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nurses did not have any contracts with Prompt or Sentosa Services, they would be 

considered “at-will” employees, and as “at-will” employees, they could be terminated 

anytime by their employer in the same way that they could also quit at any time.   

 51. The nurses were nervous and concerned about a provision in their 

contracts which required them to pay $25,000.00 to the contracting nursing home if they 

left their employment in less than three years.  Vinluan advised the nurses that Avalon 

was not a party to that contract; that the nurses never worked for the nursing home that 

was a party to that contract and that in any event, the contract provision was 

unenforceable under contract law as an employer would normally be entitled only to the 

reasonable costs in bringing the employee to the United States and not to such 

unreasonably large “fixed” amounts of so-called liquidated damages.     

  52. The nurses told Vinluan that they wanted to resign as they could not take 

the working conditions much longer.  Vinluan advised them that they had every right to 

resign, but that it might be in their interest to remain at the worksite while he filed 

complaints  with various agencies and entities.  He told them the decision to resign was 

theirs to make as they saw fit.  He told them that under the New York State Education 

Law, they could not leave during a shift, but once their shift had ended, they were free to 

quit.  

 53. On April 7, 2006, after having made numerous complaints to Sentosa 

about the terms and conditions of their employment, the nurses resigned from the 

employment but not on their shift hours. 
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 54. Despite Sentosa's misrepresentations and broken promises, Sentosa 

believed it was somehow still entitled to the nurses' labor and did everything they could 

in their power to maintain their labor.  

 55. In order to rein in the nurses and to stop other nurses from resigning from 

Sentosa - related companies, Bent Philipson, one of the partners at Sentosa Care LLC 

threatened all of the nurses who had quit with prosecution, civil suit, license revocation, 

and deportation if they did not immediately return to work.  He conveyed this threat at a 

meeting with the nurses who had not quit at his Split Rock Nursing Home in the Bronx.  

He threatened the nurses at Split Rock that if they quit, the same would happen to them.  

These threats were made only to coerce the nurses to remain at Sentosa as all upcoming 

shifts had been covered and there was no future concern about patient care.   

 56. Sentosa then began a series of retaliatory actions including but not limited 

to filing a complaint in Nassau County Supreme Court alleging, among other things, 

breach of contract and tortious interference with contract, and sought to enforce the 

$25,000.00 liquidated damages clause with a prayer for $50,000,000 in punitive damages.   

 57.  They also sought a preliminary injunction seeking to enjoin the nurses 

and Vinluan from speaking with other nurses about resigning.  In June 2006, Justice 

Stephen Bucaria denied the motion for an injunction specifically because the plaintiffs 

failed to establish a “likelihood of success on the merits” on their underlying claims.  A 

copy of the order is annexed as exhibit “F.” 
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 58.  Also in April 2006, Sentosa filed a complaint with the New York State 

Education Department which licenses nurses and governs their conduct. At that point in 

time, some of the nurses had a full nursing license and some were still operating under a 

limited permit while their license application was pending. 

   59.   In September 2006, the State Education Department e-mailed Vinluan that 

his clients had been fully cleared of any wrongdoing.  The State Education Department 

found no patient abandonment, no unprofessional conduct and no immoral conduct in the 

manner of their resignations.  A copy of the e-mail is annexed as exhibit “G.” 

 60.   Sentosa's retaliatory and chilling actions did not end there.  In order to 

make an example of what would happen to other nurses currently employed, at various 

Sentosa nursing home facilities, Sentosa proceeded to further retaliate against the nurses 

who resigned from Avalon. Approximately three weeks after the resignation at Avalon, 

the nursing home called the Suffolk Police Department to file a complaint.  Upon 

information and belief, the Police Department refused to take any action as, in their 

opinion, no crime had been committed and it was a civil matter.     

 61.   Upon information and belief, to punish the nurses for withholding their 

work, Howard Fensterman, the attorney for Sentosa, then arranged a private meeting 

between Respondent Spota, Fensterman and Bent Philipson, CEO of Sentosa Care LLC. 

Respondent Spota, opened an investigation and assigned the case to one of his top 

deputies, Leonard Lato, chief of the Insurance Crimes Bureau.   

 62. Lato interviewed Vinluan sometime in early November 2006 – all of the 

time assuring him that he was not a target of the investigation. Lato was provided with all 

of the above information by Vinluan and his counsel, including the State Education 
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Department decision and Justice Bucaria’s order denying Sentosa’s application for 

preliminary injunction in the pending civil cases, yet he presented the case to a Grand 

Jury anyway.  

 63.   Nearly one year after their resignations, the Grand Jury returned an 

indictment and the nurses and Vinluan were arrested and charged under the indictment in 

the Supreme Court of New York, Suffolk County. Justice Robert W. Doyle was assigned 

to preside over the case.       

 64.  The indictment charges the nurses and Vinluan with Conspiracy in the 

Sixth Degree, for allegedly conspiring to endanger the welfare of a child and a physically 

disabled person; Solicitation in the Fifth Degree, for allegedly requesting and attempting 

to cause the nurses to resign; Endangering the Welfare of a Child; and Endangering the 

Welfare of a Physically Disabled Person. 

 65. The Thirteenth Amendment of the U.S. Constitution gives affirmative 

rights to individuals to be free from indentured servitude. 

 66 Through the pending criminal prosecution, the Suffolk County District 

Attorney is violating the constitutional rights of the nurses to be free from forced labor.  

 67. Further, the prosecution serves to chill other currently employed nurses 

from exercising their Thirteenth Amendment rights. In fact, upon information and belief, 

several nurses who remain employed at Sentosa facilities are desirous of resigning and 

seeking legal counsel but have not done so for fear of being prosecuted and civilly sued. 

Furthermore, upon information and belief, several other nurses who also resigned 

together, have entered into payment agreements with Sentosa to pay off the $25,000.00 
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penalty. Upon information and belief, Sentosa has not filed any criminal charges against 

any of these nurses.     

 68. The First Amendment of the U.S. Constitution also gives affirmative 

rights to individuals to exercise free speech and to freely associate with persons of their 

choosing. 

 69. By prosecuting Vinluan for exercising his constitutional rights of free 

speech and free association the criminal action violates the First Amendment. Petitioner-

attorney would suffer great and irreparable harm if this criminal prosecution were 

allowed to proceed, as the indictment wrongly paints him to be a lawyer who solicits, 

induces and conspires with his clients to commit a crime, and thereby damages his 

business reputation as a lawyer.  If the prosecution is not enjoined, petitioner-attorney 

cannot freely advise other immigrant nurses similarly situated as petitioner-nurses of their 

rights, including the right to engage in concerted labor activity, and the right to quit, and 

thus unreasonably curtailing his practice of law.   

 70. Since the prosecution violates the Thirteenth and First Amendments of the 

U.S. Constitution and longstanding case law, this criminal prosecution should be 

permanently prohibited. 

E.  PRESENT STATUS AND PUBLIC SUPPORT FOR  PETITIONERS  

 71.   Recently, Newsday asked the State Department of Health to open an 

inquiry as to whether Avalon Gardens should have reported the nurses’ resignations 

under Health Department regulations requiring nursing homes to report situations that 

“seriously impair patient care.”  The paper has reported that the Health Department 
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informed them that no wrongdoing was uncovered as no danger to patients existed.  A 

copy of the article is annexed as exhibit “H.”  

 72. In the course of the criminal action, the petitioners moved for dismissal of 

the indictment for reasons including the reasons set forth above. The court denied the 

motions in two decisions dated September 28, 2007. Copies of the decisions are attached 

as exhibit “E.” 

 73. Shortly after the denial of the motion, petitioners wrote then Governor 

Eliot Spitzer and Attorney General Andrew Cuomo seeking appointment of a special 

prosecutor. Copies of petitioners’ counsels’ letters are attached as exhibit “I.” 

 74.   Petitioners’ requests have been joined by numerous significant individuals 

and organizations from the Philippine, nursing and legal communities.  Attached as 

exhibit “J” are copies of the letters to the Governor from:  

 a.  The New York State Nurses Association; 

 b.  The Philippine Nurses’ Association of America; 

 c.  The National Alliance for Filipino Concerns; 

 d.  The Asian-American Legal Defense and Education Fund;     

  e.  The New York State Defenders Association; 

 f.  SUNY at Buffalo Law School Professor Robert J. Steinfeld;  

 g.  The New York Chapter of the National Employment Lawyers Association;  

 75. Petitioners’ letters were ignored by the Governor’s Office until it 

responded by way of a formulaic letter to counsel for the nurses, dated January 30, 2008.  

A copy of that letter is attached as exhibit “K.” 
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 76.  Petitioners believe that this letter was sent only because the Governor’s office 

was aware that Newsday was coming forth with yet another article detailing how in 

December 2007, well after receiving many of the above letters, Sentosa related donors 

participated in a private fundraiser for “Spitzer 2010” in which then Governor Spitzer 

received over $40,000 in contributions. A copy of that article is annexed as exhibit “L.” 

77.  No further word has been heard from the Governor’s Office.  

 78.   The court has set a trial date of April 28, 2008. 

RELIEF SOUGHT 

 79. It is clear from all of the foregoing, that petitioners have sought every 

available and legal route to stop this prosecution from proceeding and will suffer 

irreparable harm if the prosecution is not prohibited. 

 80. This action and this court are petitioners’ only available remedy from what 

they believe to be a jurisdictionally defective and unconstitutional prosecution. As can be 

seen from many of the letters attached as exhibit “J,” the legal community is also 

concerned about the implications and legality of the prosecution. 

 81. The ancient writ of prohibition has been rolled into Article 78 by section 

7801 of the statute.  While it is an extraordinary and rarely used device and remedy, as is 

set forth in the accompanying memorandum of law, it remains in existence to prevent just 

this type of prosecution.  

 82. With no other legal remedy available, this petition must be granted and the 

prosecution prohibited and permanently prohibited and enjoined.  

WHEREFORE, Petitioners demand relief in their favor as follows:   
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 A. An Order permanently enjoining and prohibiting the prosecution of 

Indictment 00769A-K 2007, presently pending in the Supreme Court of New York, 

Suffolk County pursuant to Article 78 of the New York Civil Practice Law and Rules;  

 B.  An Order enjoining Respondents Robert W. Doyle and Thomas J. Spota 

III from proceeding any further on said indictment pursuant to Article 78 of the New 

York Civil Practice Law and Rules; and 

C.  Granting such other and further relief as to the court may seem just and  
 
equitable.   
 
 
Dated:  March 18, 2008  
 
 
 
 
 
__________________________________ _________________________________ 
Sandback, Birnbaum & Michelen   Kase & Druker  
BY:  Oscar Michelen    By: Paula Frome 
Attorneys for Petitioner FELIX VINLUAN Attorneys for Petitioners  
200 Old Country Road   ELMER JACINTO, JULIET ANILAO, 
Suite 2 South       HARRIET AVILA, MARK DELA CRUZ 
Mineola, NY 11501    CLAUDINE GAMIAO, JENNIFER   
516-248-8000     LAMPA, RIZZA MAULION, JAMES  
      MILLENA, MA THERESA RAMOS and  
      RANIER SICHON  
      1325 Franklin Avenue 
      Garden City NY, 11530  
      516-746- 4300 
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VERIFICATION 

 
 
The undersigned, being the petitioners in the above captioned petition, having read the 

petition, swear that the contents of the petition are true of their own personal knowledge, 

except for those matters which are alleged to be upon information and belief, and as to 

those matters, they believe them to be true from their knowledge of the documents and 

files in this matter, under the penalties of perjury.  

Dated:  March____, 2008 

 
________________________    ________________________ 
FELIX VINLUAN,        ELMER JACINTO 
 
 
_______________________                                                  ________________________ 
JULIET ANILAO,       HARRIET AVILA,  
 
 
________________________    ________________________ 
MARK DELA CRUZ      CLAUDINE GAMIAO  
 
 
________________________    ________________________ 
JENNIFER LAMPA,       RIZZA MAULION 
 
 
________________________    ________________________ 
 JAMES MILLENA       MA THERESA RAMOS  
 
 
________________________ 
 RANIER SICHON, 
 

Sworn to before me this     day of March, 2008. 
 
 
________________________________ 
NOTARY PUBLIC 
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     PETITION EXHIBIT LIST  

 

 

A.  INDICTMENT  

B.  SAMPLE EMPLOYMENT CONTRACT 

C.  NURSES’ COMPLAINTS 

D.  LETTER FROM RESPONDENT SPOTA TO ATTTORNEY IAN HINONANGAN 

E.  SUFFOLK SUPREME COURT JUSTICE DOYLE’S DECISIONS DENYING 

MOTIONS TO DISMISS INDICTMENT 

F.  NASSAU SUPREME COURT JUSTICE BUCARIA’S DECISION DENYING 

PRELIMINARY INJUNCTION 

G.  NYS EDUCATION DEPARTMENT EMAIL TO PETITIONER VINLUAN 

     DISMISSING ALL CHARGES AGAINST PETITIONER NURSES 

H.   NEWSDAY ARTICLE REGARDING STATE DEPARTMENT OF HEALTH 

I.    PETITIONERS’ COUNSELS LETTERS TO THEN GOVERNOR SPITZER  AND 

ATTORNEY GENERAL CUOMO 

J.  COMMUNITY LETTERS OF SUPPORT TO GOVERNOR 

K. RESPONSE FORM GOVERNOR’S OFFICE 

L.  NEWSDAY ARTICLE REGARDING NURSING HOME CONTRIBUTIONS 
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