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IRS Provides Limited Relief for Certain Section 409A Operational Failures.   On 
December 5, 2007, the IRS issued Notice 2007-100, providing relief for certain section 
409A operational failures.  Notice 2007-100 addresses correction of operational errors 
that are made during the same tax year and correction of certain de minimis operational 
failures in the year following the year of the failure.  Exercise of a stock right that results 
in a failure under section 409A is specifically excluded from correction.  [Page 2] 
 
PBGC Announces Flat-Rate Premium for 2008 Payment Years.  The Pension Benefit 
Guaranty Corporation  has announced the Single-Employer Program’s inflation adjusted 
flat-rate premium will be $33.00 per participant in 2008, up from $31 this year.  The 
Multiemployer Program’s flat-rate premium, which also is subject to inflation 
adjustment, will increase $1.00 to $9.00 per participant next year.  [Page 6] 
 
IRS Reverses Previous Ruling on Exclusion for Governmental Pension Distributions 
Used to Pay Public Safety Officers’ Retiree Medical Premiums to Self-Insured 
Plans.  Citing pending technical changes to the Pension Protection Act and special 
considerations involving eligible retired public safety officers, IRS reversed its position 
on whether payments to a self-insured accident or health plan would qualify for the 
exclusion from income provided under Code Section 402(l) as added by the Pension 
Protection Act.  IRS previously stated that premiums paid for self-insured accident or 
health plan coverage would not qualify for the exclusion, which is available only for 
distributions from certain governmental plans to pay retiree medical premiums on behalf 
of retired public safety officers.  [Page 6] 
 
SEC Proposes New Summary Prospectus for Mutual Funds to Help 401(k) 
Participants and Other Investors Compare Funds.  Seeking to provide 401(k) plan 
participants and other mutual fund investors with information that is easier to use, SEC 
voted unanimously to propose amendments to Form N-1A that will require inclusion, at 
the front of the fund’s prospectus, of a new “summary section” that will report key 
information about the fund including investment objectives, risks, costs and performance.  
The new summary section, designed to enable an apples-to-apples comparison between 
mutual funds, is envisioned to be no longer than 3-4 pages and may also be utilized 
separately as the fund’s Summary Prospectus.  If a Summary Prospectus is used, the 
obligation under the Securities Act to deliver a statutory prospectus can be satisfied by 
giving the Summary Prospectus and making the statutory prospectus available online.  
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1. IRS Provides Limited Relief for Certain Section 409A Operational Failures 
 
On December 5, 2007, the IRS issued Notice 2007-100, providing relief for certain section 409A 
operational failures.  Notice 2007-100 addresses correction of operational errors that are made 
during the same tax year and correction of certain de minimis operational failures in the year 
following the year of the failure.  Exercise of a stock right that results in a failure under section 
409A is specifically excluded from correction.  The relief is in addition to adjustments or 
corrections that may be available under current transition relief, which is generally scheduled to 
expire on December 31, 2008, as well as any other action that would otherwise be permissible 
under generally applicable tax principles.  In addition, Notice 2007-100 includes an extensive 
request for comments on a potential corrections program.  Thus, while Notice 2007-100 may be 
helpful to some taxpayers under limited circumstances during the transition period, its greater 
significance is as a first step toward a post-transition-relief corrections program. 
 

Basic Requirements for Notice 2007-100 Reliance 
 
Notice 2007-100 can be relied upon only if certain basic eligibility requirements are met.  The 
failure must be an unintentional failure to comply with plan provisions that comply with section 
409A, or to follow section 409A in practice, due to inadvertent errors in plan operation.  The 
failure cannot be egregious or related to participation in a listed transaction under Treasury 
Regulation § 1.6011-4(b)(2).  The service recipient must take commercially reasonable steps to 
avoid recurrence of the failure.  If the same or a substantially similar failure has happened before, 
then relief is available for taxable years beginning after December 31, 2008, only if the service 
recipient has established practices and procedures reasonably designed to ensure that the failure 
would not recur and taken commercially reasonable steps to avoid recurrence, but the failure 
occurs despite the service recipient’s diligent efforts.  In addition, for de minimis corrections, the 
taxpayer must not be under examination with respect to the plan. 
 
Taxpayers who rely on Notice 2007-100 have the burden of showing that they satisfy its 
requirements, and the application of Notice 2007-100 is subject to IRS examination.  Toward 
these ends, Notice 2007-100 generally requires service recipients who rely on it to attach a 
statement to their tax return explaining their reliance and to notify the examining agent of their 
reliance upon commencement of an examination.  In addition, they must provide the affected 
service providers with a statement that, in some cases, must be filed with their tax returns.  For 
details, see section IV of Notice 2007-100.  Finally, certain corrections are not available during 
taxable years in which the service recipient experiences a substantial financial downturn or other 
indication of a significant risk that the service recipient would not be able to pay the amount 
deferred when due.   
 

Methods for Correcting Failures within the Service Provider’s Taxable Year 
 
If all of the foregoing eligibility requirements are met, then the service provider may be able to 
correct certain unintentional operational failures during the taxable year of the service provider 
in which they occur.  The allowable correction method depends on the type of failure: 
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Early Payments and Failed Deferrals 
 
In general, early payments (amounts deferred in a prior year that should be paid in a future year, 
but are mistakenly paid or made available during the current year) and failed deferrals (amounts 
otherwise payable in the current year that should have been deferred to a future year but are 
mistakenly paid or made available during the current year) can be repaid to the service recipient 
and treated as having been timely deferred or continuing to be deferred.  Repayment can occur 
by actual payment or by withholding from future payments, so long as it is completed by the end 
of the service provider’s taxable year. 
 
If the total repayment for a year exceeds the section 402(g) deferral limit ($15,500 in 2008) and 
the service provider is an insider (a director, officer, or 10% owner of a corporation, or 
analogous persons for non-corporate service recipients), then the amount must be repaid with 
interest calculated at the annual short-term AFR.   
 
The service recipient’s account balance or benefit may be adjusted for earnings or losses.  The 
adjustment generally must be made by the end of the service provider’s tax year, but if that is 
impracticable and the service provider and service recipient each has a legally binding right with 
respect to the adjustment as of that date, it may be made later, retroactive to that date. 
 
The amount mistakenly paid or made available to the service provider is not required to be 
reported on Form W-2 or Form 1099.  Thus, if the service provider is an employee and 
repayment is accomplished by actual payment from the employee to the employer, then the 
employer should adjust the federal employment and income taxes withheld and paid in 
accordance with section 6413.  However if repayment is accomplished by withholding amounts 
from future wages, then the amounts withheld will not be subject to federal employment and 
income taxes and no adjustment should be made to the federal employment and income taxes 
withheld and paid on the failure amount. The net result is that all amounts otherwise payable in 
income for the year are included in wages and income, but the inadvertent payment is not.  Of 
course, the service recipient cannot reimburse the service provider for the repayment or provide 
benefits as a substitute for it. 
 
 Failure to Delay Distribution of Deferred Compensation on Separation from Service 
 
Special rules apply to amounts mistakenly paid or made available to specified employees within 
six months after separation from service.  The service provider not only must repay the amount, 
but also must wait additional time—equal to the number of days he held the mistaken payment—
after the original six-month period expires before he can receive payment.  Notice 2007-100 
seems to require actual repayment rather than withholding from other payments.  Thus, if the 
service provider is an employee, then the employer should adjust the federal employment and 
income taxes withheld and paid in accordance with section 6413 and will be required to withhold 
and pay them when the amount is again paid or made available.  Section 404(a)(5) and the 
service recipient’s method of accounting will determine the proper year of the service recipient’s 
deduction. 
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Excess Deferrals 
 
Notice 2007-100 also provides a specific correction related to a mistake in retaining amounts that 
were not subject to a deferral election if the amounts are distributed by the end of the service 
provider’s current taxable year.  This rule does not apply to amounts deferred in the service 
provider’s prior tax years.   
 
If the service provider is an insider (as defined above), then in order to rely on the Notice 2007-
100 correction method, his account balance or benefit must be adjusted for any positive earnings 
attributable to the mistaken deferral.  In all other cases, an adjustment for earnings or losses is 
optional.  In any case, any adjustment generally must be made by the end of the service 
provider’s taxable year, but if that is impracticable and the service provider and service recipient 
each has a legally binding right with respect to the adjustment as of that date, it may be made 
later, retroactive to that date.  The service recipient may pay reasonable interest to the service 
provider for the use of his money, so long as it is paid or made available by the end of the service 
provider’s taxable year. 
 

Discounted Stock Options and Stock Appreciation Rights 
 
If a stock option or stock appreciation right is nonqualified deferred compensation solely because 
the exercise price was less than the fair market value of the underlying stock on the date of grant 
due to an unintentional administrative error in determining the exercise price, and the exercise 
price is reset before the stock right is exercised, then the stock right will be treated as not 
providing for nonqualified deferred compensation.  This determination is made on a share-by-
share basis.  Therefore, if a service provider exercises an option with respect to only a portion of 
the shares subject to the option, the remainder of the shares is eligible for correction, even though 
the exercised shares are not.  As noted above, Notice 2007-100 provides no correction method 
for pre-correction exercises. 
 

Methods for Limiting Taxes After the Service Provider’s Taxable Year 
 
If an unintentional operational failure is not corrected by the end of the service provider’s taxable 
year in which it occurs, Notice 2007-100 does not allow the service provider to avoid tax under 
section 409A(a) by correcting the failure; however, if certain requirements are met, the amount 
of tax the service provider owes may be limited.  In addition to the basic requirements for Notice 
2007-100 reliance discussed at the beginning of this article, the failure must occur in a taxable 
year beginning before January 1, 2010, taxation must occur before the end of the second taxable 
year of the service provider following the year of the failure, the total amount of operational 
failures under all arrangements treated as a single plan of the service provider under Treasury 
Regulation § 1.409A-1(c) cannot exceed the section 402(g) deferral limit for the year ($15,500 
for 2008), the service provider’s income tax return for the year of the failure must not be under 
IRS examination, and the failure that is being corrected must be the plan’s only section 409A 
violation.   
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Early Payments and Failed Deferrals 
 
If all of the foregoing requirements are met, then taxation of early payments and failed deferrals 
is limited to ordinary income taxes and the 20% additional tax under section 409A(a)(1)(B)(i)(II) 
on the amount of the failure.  Other amounts deferred under the plan are not currently taxed, and 
the premium interest tax under section 409A(a)(1)(B)(i)(I) does not apply.  There are no special 
rules for specified employees. 
 
The service recipient must report the amount of the early payment or failed deferral on Form W-
2 or Form 1099.  If the service provider is an employee of the service recipient, then this amount 
should be reported in Box 12 using Code Z.   
 
This relief is not available during taxable years in which the service recipient experiences a 
substantial financial downturn or other indication of a significant risk that the service recipient 
would not be able to pay the amount deferred when due.   
 

Excess Deferrals 
 
If an amount mistakenly was not paid or made available to the service provider, then the service 
recipient must pay the service provider that amount by the later of the service provider’s taxable 
year in which the failure is discovered or the 15th day of the third month following discovery of 
the failure.  Any earnings on that amount must be forfeited or paid to the service provider, and 
any losses must either be permanently disregarded or deducted from the payment.  The amount 
of the payment must be reported on Form 1099 or Form W-2.  If it is reported on Form W-2, it 
must be reported in Box 12 using Code Z.  The service provider must file a timely income tax 
return including the failure amount in income and paying the additional 20% tax.  For this 
purpose, an extended return is considered timely, but an amended return is not.  If all of these 
requirements (and the applicable requirements above) are met, then the failure amount is not 
included in the service provider’s income until it is actually paid or made available and the 
service recipient will not be subject to penalties or liabilities for failing to withhold properly. 
 

Discounted Stock Options and Stock Appreciation Rights 
 
This relief is not available for stock right exercises. 
 

Potential Corrections Program 
 
Notice 2007-100 requests comments on a potential corrections program that would closely 
resemble Notice 2001-100 in many respects.  Possible changes could include making permanent 
Notice 2007-100’s limited taxation of small operational failures, covering failures after the 
service provider’s taxable year in which the failure occurred regardless of the size of the failure, 
adopting a basis-tracking approach for accelerated payments, and requiring excess deferrals to be 
reported as income in the year of failure (on an original or amended return) rather than in the 
year of correction.   
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Conclusion 
 
Notice 2007-100 is more important for what it will become than what it is.  Many practitioners 
believe there is sufficient authority to correct at least operational failures by the end of the 
service provider’s taxable year without relying on Notice 2007-100 or complying with its 
specific requirements.  Therefore, the key issues for the future will concern operational failures 
that are not corrected by the end of the service provider’s taxable year.  Those issues may not 
seem pressing now, given that the end of the transition period is still more than a year away.  
However, Notice 2007-100 is a reminder that planning is well underway at IRS and Treasury for 
a time when generous transition rules will be a thing of the past and gives taxpayers and 
practitioners the opportunity to help shape the rules for the future. 
 
 
2. PBGC Announces Flat-Rate Premium for 2008 Payment Years 
 
The Pension Benefit Guaranty Corporation (PBGC) has announced the Single-Employer 
Program’s inflation adjusted flat-rate premium will be $33.00 per participant in 2008, up from 
$31 this year.  The Multiemployer Program’s flat-rate premium, which also is subject to inflation 
adjustment, will increase $1.00 to $9.00 per participant next year.  72 FR 67765 (November 30, 
2007). 
 
Effective for 2006 the Deficit Reduction Act (DRA) of 2005 (P.L. 109-171) increased the 
Single-Employer Program’s flat-rate premium from $19 to $30 per participant, and increased the 
Multiemployer Program’s flat-rate premium to $8 per participant.  The DRA also provided for 
automatically adjusting these premium rates for wage inflation on an annual basis, in $1 
increments.   
 
This wage inflation adjustment resulted in a $2 increase in the Single-Employer Program’s flat-
rate premium for 2008.  The Multiemployer Program’s flat-rate premium did not change in 2007 
because, even after applying the inflation adjustment, the nearest dollar amount still was $8.00.  
But for 2008 the inflation adjustment resulted in a $1 increase. 
 
The DRA also created a new $1,250 per participant termination premium, which applies if a plan 
sponsor terminates a single-employer plan under certain circumstances.  This termination 
premium is not subject to inflation adjustment. 
 
Neither the DRA nor the Pension Protection Act (P.L. 109-280) changed the Single-Employer 
Program’s variable-rate premium rate, which remains at $9 per $1,000 of unfunded vested 
benefits.  The variable-rate premium is not subject to inflation adjustment. 
 
 
3. IRS Reverses Previous Ruling on Exclusion for Governmental Pension Distributions 

Used to Pay Public Safety Officers’ Retiree Medical Premiums to Self-Insured Plans 
 
Citing pending technical changes to the Pension Protection Act and special considerations 
involving eligible retired public safety officers, IRS reversed its position on whether payments to 
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a self-insured accident or health plan would qualify for the exclusion from income provided 
under Code Section 402(l) as added by the Pension Protection Act.  The IRS previously stated 
that premiums paid for self-insured accident or health plan coverage would not qualify for the 
exclusion, which is available only for distributions from certain governmental plans to pay 
retiree medical premiums on behalf of retired public safety officers.    IRS Notice 2007-99.  
 

Income Exclusion for Retired Public Safety Officers Clarified 
 
Code Section 402(l) excludes from the gross income of an eligible retired public safety officer 
those distributions which are made from a governmental retirement plan – i.e., a governmental 
plan that is either a Code Section 401(a), 403(a) or 403(b) plan, or an eligible deferred 
compensation plan under Section 457(b) – and used to pay accident or health insurance 
premiums for the retiree, spouse or dependents.  The exclusion, limited to $3,000 per year, is 
effective for distributions made in taxable years beginning after December 31, 2006.     
 
Previously, IRS stated that the exclusion would apply only to premiums paid for an insured 
accident or health plan (i.e., a plan providing insurance issued by an insurance company 
regulated by a State), and would not apply to a self-insured plan.  (See IRS Notice 2007-7 Q&A-
23)   IRS has now reversed this position to allow the exclusion to apply to self-insured plans as 
well. 
 
The change is the result of pending technical corrections to the Pension Protection Act, to ensure 
consistency with Code Section 105 which provides that an accident or health plan may be either 
insured or self-insured, and special considerations involving retired public safety officers.   
 

Potential Impact on 2007 Form 1099-R 
 
The 2007 Form 1099-R requires no special reporting for payment of qualified health insurance 
premiums for retired public safety officers.  The exclusion is claimed by the eligible retirees on 
their individual tax returns.  However, trustees and issuers may use a designated Distribution 
Code (i.e., Code 2) to indicate an exception to the additional tax on early distributions for such 
premium payments.    (See 2007 Instructions for Forms 1099-R and 5498). 

 
 

4. SEC Proposes New Summary Prospectus for Mutual Funds to Help 401(k) 
Participants and Other Investors Compare Funds 

 
Seeking to provide 401(k) plan participants and other mutual fund investors with information 
that is easier to use, SEC voted unanimously to propose amendments to Form N-1A that will 
require inclusion, at the front of the fund’s prospectus, of a new “summary section” that will 
report key information about the fund including investment objectives, risks, costs and 
performance.  The new summary section, designed to enable an apples-to-apples comparison 
between mutual funds, is envisioned to be no longer than 3-4 pages and may also be utilized 
separately as the fund’s Summary Prospectus.  If a Summary Prospectus is used, the obligation 
under the Securities Act to deliver a statutory prospectus can be satisfied by giving the Summary 
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Prospectus and making the statutory prospectus available online. 72 Fed. Reg. 67790 (November 
30, 2007).   
 
The SEC’s proposed rules are designed to help all mutual fund investors.  However, they also are 
part of a coordinated effort with the Department of Labor (DOL) to make sure 401(k) plan 
participants have the information needed to make informed choices among their plans’ 
investment options.  The DOL has just issued revisions to Form 5500 Schedule C to “more 
specifically define the information that must be reported concerning the ‘indirect’ compensation 
service providers received from parties other than the plan or plan sponsor, including revenue 
sharing arrangements among service providers to plans.”  The DOL also is planning to issue 
proposed regulations that would enhance required disclosures to 401(k) plan participants. 
 
Concerns about the effect of investment fees on 401(k) plan participants’ overall investment 
returns have prompted numerous Congressional hearings and several legislative proposals, 
including one by Chairman George Miller (D-CA) of the House Committee on Education and the 
Workforce.  It remains to be seen if the DOL’s and SEC’s regulatory efforts will be sufficient to 
stave off legislative action. 
 

New “Summary Section” for Mutual Fund Prospectuses 
 
The proposed amendments will require the statutory prospectus to include at the beginning a 
summary, in plain English, of key information drawn largely from the current risk/return and 
fund profile information found otherwise in the document.   Multiple-fund prospectuses must 
provide a separate summary section for each fund covered by the prospectus.  Briefly, the 
summary section must disclose:     
 

 Investment Objectives  
 Costs  

o Modifications are proposed to the current fee table.  Funds that offer discounts on 
front-end sales charges for volume purchases (i.e., so called “breakpoint 
discounts”) must alert investors to the availability of those discounts.  Similarly, 
disclosure is required of the portfolio turnover rate and the effect of turnover on 
transaction costs and fund performance.  Although otherwise disclosed in the 
prospectus, these items must now also be disclosed with the table.  

 Principal investment strategies, risks and performance 
 Top ten portfolio holdings 

o This new requirement requires disclosure of the top 10 portfolio holdings as of the 
end of the most recent calendar quarter.  Aggregation rules apply in determining 
the top 10 holdings.    

 Investment advisers and portfolio managers 
 Brief purchase, sale and tax information 
 Financial intermediary compensation   

o This is a new disclosure in the form of a standard provision informing the investor 
of the possibility of compensation arrangements with selling broker-dealers or 
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other financial intermediaries.  It directs the investor to the salesperson or the 
financial intermediary’s Web site for further information.         

 
New Summary Prospectus Option 

 
As proposed, the Summary Prospectus will contain the same information as the “summary 
section” of the prospectus.  However, the Summary Prospectus must be updated quarterly to 
reflect changes in the fund’s average annual total returns and yield, and its top 10 holdings.  SEC 
anticipates the quarterly updating to be done by any reasonable means (e.g., affixing a label or 
sticker) and to not require reprinting of the Summary Prospectus.  No obligation is imposed to 
provide current investors who previously received a Summary Prospectus with an updated 
Summary Prospectus reflecting only the quarterly updates.  Rather, the previously provided 
Summary Prospectus will continue to be deemed current until the fund is required to update the 
Summary Prospectus for some other reason or is required to file an annual updating amendment 
to its registration statement.   
 

Option to Deliver Statutory Prospectus by Internet  
 
If a Summary Prospectus is delivered, the duty to deliver a statutory prospectus can be satisfied 
by making the prospectus available on an internet Website, provided certain requirements are 
met.  The key requirements include: 
 

 Delivery Requirement.  If other materials are provided before or at the same time as 
the Summary Prospectus, the Summary Prospectus must be given greater prominence 
and can not be bound with them. 

 Special Requests.  On request, the fund must provide the statutory prospectus in paper 
or by email.  

 Documents Required on Web Site.  The statutory prospectus, as well as the Summary 
Prospectus, SAI, and most recent annual and semi-annual reports, must be accessible 
free of charge on the Web site. 

 Formatting Requirements.   The documents must be formatted for reading that is 
convenient both online and on paper.  The statutory prospectus and SAI must permit 
direct movement back and forth between the table of contents and the sections 
referenced, and the Summary Prospectus must permit direct movement between it and 
any section of the statutory prospectus and SAI that provides additional detail. 

 
Comments Sought and Anticipated Effective Date  

  
SEC identified numerous specific areas in proposed amendments where it seeks comments from 
the public and, in particular, from investors.  If the proposed amendments are adopted, all initial 
registration statements on Form N-1A and all post-effective amendments that are annual updates 
to effective registration statements on Form N-1A which are filed 6 or more months after the 
effective date will be expected to comply. 
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