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        February 12, 2008 
 

Governor Eliot Spitzer 
State Capitol 
Albany, NY 12224  

 
 

Dear Governor Spitzer: 
 
I am writing you today to urge you to appoint a special prosecutor to investigate 

the criminal charges that have been brought against ten Filipino nurses and their 
lawyer in Suffolk County, New York. I am certain that the basic facts of the case 
have already been brought to your attention.  
 

I am a professor of law at the University at Buffalo Law School of the State 
University of New York, and have written extensively on the history of the use of 
criminal penalties to enforce labor agreements, and on the history of labor law 
generally.  The indictment of these Filipino nurses for quitting their jobs raises, it 
seems to me, a number of serious legal and constitutional questions that warrant 
immediate investigation by state authorities.  

 
Over the first half of the 20th century, the United States Supreme Court decided, 

in a series of decisions beginning with Bailey v. Alabama in 1911, that criminal 
penalties to enforce labor agreements violated the 13th Amendment to the 
Constitution and the Anti-Peonage legislation Congress had passed to implement 
that amendment.  In Pollack v. Williams (322 U.S. 4, at 17-18; 64 S.Ct. 792, 799) 
(1944), Justice Jackson wrote for the court that 

 
[t]he undoubted aim of the Thirteenth Amendment as implemented by the 
Antipeonage Act was not merely to end slavery but to maintain a system 
of completely free and voluntary labor throughout the United States…. [I]n 
general the defense against oppressive hours, pay, working conditions, or 
treatment is the right to change employers. When the master can compel 
and the laborer cannot escape the obligation to go on, there is no power 
below to redress and no incentive above to relieve a harsh overlordship or 
unwholesome conditions of work. Resulting depression of working 
conditions and living standards affects not only the laborer under the 
system, but every other with whom his labor comes in competition. 
Whatever of social value there may be, and of course it is great, in 
enforcing contracts and collection of debts, Congress has put it beyond 
debate that no indebtedness warrants a suspension of the right to be free 
from compulsory service. This congressional policy means that no 
state can make the quitting of work any component of a crime, or  
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make criminal sanctions available for holding unwilling persons to 
labor.  The federal statutory test is a practical inquiry into the 
utilization of an act as well as its mere form and terms. [emphasis 
added]  
 

 Whether the indictments of these Filipino nurses fall under the terms of the 
prohibition on involuntary servitude laid down in the decision in Pollack v. Williams is a 
serious question that requires immediate investigation by state authorities.  
 
 In addition, these prosecutions smack of an attempt to resurrect a long 
discredited doctrine of labor relations. During the early 19th century, workers were often 
prosecuted under the common law of criminal conspiracy.  Under this doctrine a single 
worker might legally be free to refuse to continue work, but when a number of workers 
joined together to engage in the same act it became a crime.  They would be guilty of 
having participated in a criminal conspiracy to inflict damage on their employer and on 
the public.  Their criminal liability arose from the fact that they had acted in concert to 
leave their jobs. This doctrine was often invoked during the early years of union activity 
to try to prevent the formation of a labor union.  It has been entirely moribund, so far as I 
am aware, for a very long time. Whether the indictments of these Filipino nurses 
represent an effort to resurrect this long discredited approach to labor relations is also a 
serious question that warrants immediate investigation by a special state prosecutor 
appointed for the purpose.  
 
 I urge you to take this step as soon as possible. 
 
 
Sincerely, 

 
Robert J. Steinfeld 
Professor of Law and 
Roger and Karen Jones Faculty Scholar  
  

 
 
 
 
 

 


