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PRELIMINARY STATEMENT 

 Petitioners move this Court for a writ of prohibition to enjoin permanently the 

prosecution against them on charges of conspiracy, solicitation, and endangerment, because this 

case presents the extraordinary instance in which the trial court lacks jurisdiction to proceed, and 

the harm caused by the prosecution itself, both to the Petitioners and to countless others, cannot 

be remedied through the trial process.  Indeed, this prosecution presents a wholesale attack on 

fundamental federal rights, among them the right to engage in collective concerted labor activity, 

the right to quit a job, the right to seek and provide legal advice.  Under long-established 

Supreme Court precedent, the prosecution is preempted by a raft of federal laws:  the National 

Labor Relations Act, the Thirteenth Amendment to the United States Constitution and the laws 

enforcing it, and the First Amendment to the United States Constitution.  To protect the free 

exercise of these rights by the Petitioners, and by the nurses who currently work for the Sentosa 

enterprise, and by all other employees protected by the laws of the United States, this 

prosecution must be permanently prohibited.   

 This case concerns ten nurses who were recruited in the Philippines to work for nursing 

homes within the Sentosa Care enterprise and it also involves their attorney.  Unfortunately, 

when the nurses arrived in the United States, the various Sentosa entities refused to honor 

numerous commitments made to the nurses in the Philippines.  Indeed, they were not even given 

jobs at the homes with which they had signed contracts.  Instead, they were farmed out to 

another home by a Sentosa employment agency and they were denied many of the benefits they 

had been promised.  Encountering a host of unfair and intolerable conditions at the nursing home 

to which they had been sent to work, the nurses complained to management, but with no results.  

Finally, after consulting with the petitioner lawyer about their employment rights and exposure,  
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they filed a complaint with the United States Department of Justice and they quit their jobs.  

Fearing retaliation, they gave notice together.  However, they left their jobs when they were off 

duty, and coverage was arranged for all the patients in the home.    

 Sentosa’s reprisals were swift.  The company’s principal immediately threatened the 

nurses with prosecution, license revocation, deportation, and litigation if they did not return and 

he threatened any other nurses considering leaving.  He began to make good on his threats by 

suing them and seeking to have their licenses revoked.  These efforts were not successful, and 

the nurses were cleared of any wrongdoing by the State of New York, yet Sentosa’s retaliation 

was relentless.  Sentosa sought and obtained this prosecution to punish the nurses who quit and 

to send a message to any other nurses considering leaving without agreeing to pay off Sentosa.  

Moreover, Sentosa sought and obtained criminal charges against their lawyer for advising and 

representing them before the Justice Department.   

Federal Labor Law  

 This prosecution strictly targets conduct that falls within the ambit and protection of 

federal labor law.  The prosecution cannot and does not allege that Petitioners actually left any 

patient without coverage or actually impaired the delivery of health care to patients in any way.  

All of the nurses have been cleared of professional misconduct and patient abandonment by the 

relevant state regulatory agencies.  As the trial court has ruled, the gravamen of this prosecution 

is that it was allegedly criminal for the nurses to have quit their jobs all together with supposedly 

insufficient notice.  But by prosecuting the Petitioner nurses for quitting their jobs in concert, this 

prosecution violates the exclusive jurisdiction vested by Congress in the National Labor 

Relations Board (“NLRB” or “Labor Board”) to adjudicate whether collective job actions are 
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protected labor activity.  The prosecution also violates labor rights granted to nurses under 

federal labor law, as consistently interpreted by the Labor Board.    

 In 1959, the United States Supreme Court held that activities that are regulated by the 

National Labor Relations Act (“NLRA”) fall within the exclusive jurisdiction of the National 

Labor Relations Board and cannot be regulated by the state.  San Diego Building Trades 

Council, etc. v. Garmon, 359 U.S. 236 (1959).  Section 7 of the NLRA provides that employees 

have the right “to engage in . . . concerted activities for the purpose of . . . mutual aid or 

protection.”  29 U.S.C. § 157.  In a series of cases since then, the Supreme Court has made it 

amply clear that state courts are not permitted to regulate collective concerted activity under 

Section 7.  Yet, despite that long line of binding Supreme Court precedents, in 2007, the Suffolk 

County District Attorney obtained the instant indictment against the Petitioner nurses precisely 

for acting in concert when quitting their jobs and against their attorney for allegedly conspiring 

with them to do so and encouraging them to do so.  Under the Supremacy Clause of Article VI of 

the United States Constitution, and under well-settled Supreme Court precedent applying the 

Garmon preemption principle, this attempt to regulate labor relations through state prosecution is 

preempted and must not be allowed to proceed.     

 Even if the trial court were permitted to address the legality of the nurses collective 

concerted labor activity, federal labor law explicitly permits nurses who are not represented by a 

labor organization to engage in job actions without notice.  In case after case, with the 

unanimous approval of various federal appellate courts, the National Labor Relations Board, the 

body exclusively charged with interpreting and enforcing the National Labor Relations Act, has 

held that the 10-day notice requirements in the NLRA that apply to job actions by nurses 

represented by labor organizations do not apply to nurses who are not represented by a labor 
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organization.  The Labor Board has repeatedly found unannounced job actions, including work 

stoppages during shifts at health care facilities, to be protected concerted activity.  The trial court 

has no jurisdiction to contradict these holdings by the National Labor Relations Board.   

The Thirteenth Amendment and Federal Labor Trafficking Laws  

 Under Supreme Court precedents culminating in the middle of the last century, the 

prosecution violates the Thirteenth Amendment’s prohibition against involuntary servitude.  

Indeed, the prosecution is aiding an apparent labor trafficking scheme that is designed to terrify 

other nurses out of exercising their inalienable right to quit their jobs.  

 Even if the prosecution were not preempted under the National Labor Relations Act, it is 

barred by the prohibition against involuntary servitude in the Thirteenth Amendment to the 

United States Constitution.  In 1944, the United States Supreme Court, enforcing the Thirteenth 

Amendment prohibition against involuntary servitude and its implementing legislation, declared 

that “no state can make the quitting of work any component of a crime,” Pollock v. Williams, 322 

U.S. 4, 18 (1944).  Yet, in 2007, the Suffolk County District Attorney obtained the instant 

indictment against the Petitioner nurses for quitting their jobs and against the Petitioner attorney 

for advising them of their right to do so.   

 Worse yet, this prosecution is actively serving to punish the Petitioner nurses for 

exercising their Thirteenth Amendment rights and, by making an example of them, it is chilling 

other nurses working at Sentosa facilities from exercising their right to protest or their Thirteenth 

Amendment right to leave.  This is no coincidence.  In violation of federal labor trafficking laws 

that Congress enacted to enforce the Thirteenth Amendment and laws against involuntary 

servitude, see, e.g., United States v. Kozminski, 487 U.S. 931 (1988), Sentosa is using this 

prosecution to make good on threats to punish any nurse who leaves their employ without 
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Sentosa’s consent.  These threats, together with the employer’s criminal complaint and other 

retaliatory acts of abuse of law and process, violate the criminal human trafficking laws of the 

United States of America, codified at 18 U.S.C. §§ 1589-90.  By punishing the Petitioner nurses 

for leaving their jobs and scaring other nurses out of leaving theirs, this prosecution has become 

a piece of a criminal labor trafficking scheme.  As such, it must be prohibited.  

The First Amendment  

 In punishing the nurses’ attorney for giving them sound and correct legal advice, this 

prosecution threatens to chill access to counsel not only for other nurses but for all employees 

seeking to know their rights under the law.  The Supreme Court has long since established that 

attorney-client advice is protected by the First Amendment.  This wholesale assault on the First 

Amendment’s access to legal advice poses a danger to our entire legal system.   

 In a series of decisions beginning during the civil rights struggles, the United States 

Supreme Court held that the First Amendment protects an attorney’s advice to clients.  In 

particular, the Court established that the First Amendment protects the associational rights of 

workers who come together to arrange or receive legal advice and assistance.  See United Mine 

Workers of America, Dist. 12. v. Illinois State Bar Ass’n, 389 U.S. 217 (1967); Brotherhood of 

Railroad Trainmen v. Virginia, 377 U.S. 1 (1964); National Association for the Advancement of 

Colored People v. Button, 371 U.S. 415 (1963).  It has now been clear for decades that state law 

enforcement that threatens to chill access to legal advice violates the First Amendment.   

 Yet, in 2007, the Suffolk County District Attorney obtained an indictment against the 

Petitioner attorney for providing lawful legal counsel.  Even if Mr. Vinluan’s advice had been 

incorrect, which it was not, he was entitled to offer good faith legal counsel and the nurses were 

entitled to seek it.   
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 The conspiracy charge makes good on another threat of Sentosa, to punish the nurses’ 

lawyer for advising them of their rights.  It is notable that one of the overt acts identified in the 

conspiracy charge of the indictment is the filing of a discrimination complaint against Sentosa 

with the United States Department of Justice.  That claim is nothing short of an outrageous abuse 

of process.  It shocks the conscience.   

 The very possibility of prosecution merely for the giving of legal advice, whatever the 

outcome, poses an enormous danger to a legal system that depends on the freedom to seek and 

obtain legal advice.  The very fact of the prosecution sends a chilling message to all labor and 

employment lawyers and to those who would seek their advice.  The prosecution must be 

permanently prohibited.   

 In short, the instant prosecution itself violates federal labor law and the Thirteenth and 

First Amendments to the United States Constitution.  It seeks to punish Petitioners for exercising 

their most basic federal statutory and constitutional rights, in particular for collectively 

withholding their labor and for seeking and giving legal advice as to that right.  In so doing, the 

prosecution is also chilling other employees from exercising their rights, leaving them victims of 

an effort to violate their Thirteenth and First Amendment rights and the prohibitions against 

human trafficking that enforce the Thirteenth Amendment.   

 This prosecution cannot be permitted to continue.  It presents an extraordinary violation 

of well-established and fundamental federally-guaranteed rights and freedoms and warrants the 

issue of a writ of prohibition to protect the Petitioners and all those who might wish to exercise 

these basic rights.   
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STATEMENT OF FACTS 

Petitioner Nurses’ Experiences with Sentosa  

 Petitioners include ten nurses who resigned from their jobs with Sentosa Services, a 

placement agency, which had sent them to work at Avalon Gardens Nursing and Rehabilitation 

Center (“Avalon Gardens”), one of the homes in the Sentosa Care enterprise.  Their collective 

resignations, together with the resignations of a number of nurses at other Sentosa homes, after 

they were all advised of their rights by the Petitioner attorney, marked the culmination of months 

of complaints about the wages and other working conditions, including staffing shortages.   

 As set forth in the petition, Sentosa Care, LLC, Sentosa Recruitment Agency, Prompt 

Nursing Employment Agency, Avalon Gardens Nursing and Rehabilitation Center, together with 

its web of related companies (hereinafter collectively "Sentosa") recruited, employed, and 

housed the Petitioner nurses at Avalon Gardens.  During the course of their employment, the 

Petitioner nurses began mounting a series of complaints to those who were involved in their 

recruitment and employment.   

 The nurses were among a large number of Filipino nurses recruited by the Sentosa 

Recruitment Agency, a recruiter working exclusively for Sentosa Care.  Sentosa Recruitment 

promised many things to the nurses, including that they would work directly for a specific 

nursing home instead of for a placement agency.  As direct hires, they would benefit from better 

pay and working conditions.  Through Sentosa Recruitment and while still in the Philippines, 

they entered contracts with specific Sentosa Care nursing homes, and those contracts then served 

as a basis for their applications for immigration status.  As a result, they became lawful 

permanent residents and came to the United States to work at the nursing homes with which they 

had contracted.   
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 Upon arrival in the United States, Sentosa immediately reneged on the commitments 

made to them in the contracts and by the recruiter.  Instead of being dispatched to work at the 

nursing homes with which they contracted, the nurses were told by the recruiter, who also 

operates a placement agency for Sentosa Care that does business as Sentosa Services (a/k/a 

Prompt Nursing Employment Agency), that they would work for the placement agency instead.  

They were placed at different nursing homes from the ones with which they had contracts.  Many 

commitments that had been made to them concerning wages and hours were violated.  Many of 

the nurses were not even able to work initially as nurses because Sentosa had not processed their 

licenses, as previously promised.  Their green cards were initially withheld by Sentosa.  At 

Avalon Gardens, the nurses encountered discrimination and abuse.  The nurses also complained 

that Sentosa issued identification cards that labeled the nurses as “agency” nurses or “nursing 

supervisors.”   The nurses believe this was done to prevent them from being able to unionize, as 

the nurses were starting to speak to organizers at 1199, a healthcare workers union, about their 

rights.   

 The nurses complained repeatedly to Sentosa, orally and in writing.  In March 2006, the 

nurses at Avalon threatened to stop working imminently if the problems they had been raising 

were not addressed.   

 On April 6, 2006, the nurses’ attorney, Petitioner Vinluan, filed a discrimination 

complaint on their behalf with the United States Department of Justice.   

 On April 7, 2006, the Avalon Gardens nurses resigned either at the end of their shifts, 

after they had turned over their patients to the incoming nurses, or in advance of their next shift. 

They all used a form letter that they had agreed upon together.  A number of nurses at other 

Sentosa facilities also resigned that day or the day before.   
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 On April 9, 2006, the principal for Sentosa, Bent Philipson, gave a speech to the staff at 

Split Rock Nursing and Rehabilitation Center, another Sentosa facility, including many Filipino 

nurses who had similar grievances to those of the nurses placed at Avalon Gardens.  Philipson 

conveyed an ultimatum through the Split Rock nurses, telling them to tell the nurses who had 

resigned that if they did not return to work by the next day, he would have them prosecuted and 

deported, he would sue them, and he would have their licenses permanently taken away, so that 

they could never practice nursing in the United States again.  He warned the Split Rock staff that 

he would do the same to them if they followed the example of the nurses who had quit.  

Philipson also told the nurses that he knew who was behind the resignations and that he would 

go after him, too.   

 Despite the threat, most of the nurses did not return to work.1  Sentosa then initiated a 

series of retaliatory actions to punish the nurses who quit and to make an example of them for 

any other nurses considering quitting.  First, Sentosa filed civil complaints in New York State 

Supreme Court, Nassau County, alleging, among other things, breach of contract, and tortious 

interference with contractual relations.  The suits sought to enforce $25,000.00 liquidated 

damages clauses in the contracts that the nurses had signed in the Philippines.  Sentosa sought a 

preliminary injunction against the nurses and their attorney.  The trial court denied the 

injunction, finding that Sentosa was not likely to succeed on the merits.   

 Sentosa also sought to have the nurses’ licenses revoked by filing a complaint with the 

New York State Education Department, the agency that licenses nurses and governs their 

conduct.  However, in September 2006, the State Education Department informed Petitioner 

Vinluan that his clients had been fully cleared of any wrongdoing.  Indeed, the Education 

                                                 
1  Some nurses did return to work and some have even entered into agreements t pay Sentosa the $25,000.00 penalty.  
Upon information and belief, Sentosa did not file charges against any of the nurses who returned or who are in the 
process of paying the penalty.   
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Department found no patient abandonment and no unprofessional conduct in the manner of the 

nurses’ resignations.   

 Sentosa did not stop there in their retaliation against the nurses. Approximately three 

weeks after the resignation of the Petitioner nurses at Avalon Gardens, Sentosa called the Suffolk 

Police Department to file a complaint.  The police refused to act on the complaint.   

 In or about the Spring of 2006, having thus far failed to extract revenge, Sentosa arranged 

a meeting with the Suffolk County District Attorney and sought an indictment.  The District 

Attorney empanelled a grand jury and obtained the instant indictment nearly one year after the 

resignations.  Thus, the prosecution represents the climax of the campaign of retaliation by 

Sentosa against all of the nurses who resigned from their facilities in April 2006 and against the 

attorney who had advised them of their rights and represented them.   

The Indictment and the Prosecution    

 The crux of the criminal prosecution of the Petitioners is that the Petitioner nurses 

supposedly endangered the welfare of children and disabled residents at Avalon Gardens by 

resigning from their employment collectively and allegedly without prior notice.   

 Count One of the criminal Indictment alleges that the Petitioners "agreed to engage in 

and cause the performance of" their resignations.  Count Two alleges that Petitioner Vinluan 

“requested and otherwise attempted to cause the nurses to resign immediately from Avalon 

Gardens.”  Counts Three through Thirteen of the criminal Indictment all allege that the 

Petitioners allegedly endangered the welfare of children or disabled adults, by "acting in 

concert."  From the rest of the Indictment, it is clear that they are charged with acting in concert 

by resigning together, allegedly without prior notice.   

 The Indictment alleges that the Petitioners’ conduct "would render it difficult for Avalon 

Gardens to find, in a timely manner, skilled replacement nurses."  However, the Indictment does 
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not allege that there was any gap in the patients’ continued care. Assistant District Attorney Lato 

has admitted that his office is not claiming that a single shift went uncovered or that any patient 

was ever left without any nursing care.  Indeed, all of the nurses handed over their patients to 

qualified nurses who took over at the end of the Petitioners’ shifts; the last nurse to resign, 

Ramos, prohibited on even beyond the arrival of her replacements.   

 The Indictment invokes “unprofessional conduct,” but the New York State Education 

Department, the agency charged under New York State law with regulating the conduct of 

nurses, had already found no patient abandonment or professional misconduct before the Grand 

Jury was empanelled.2   Recently, the New York State Department of Health has reported that 

there was no danger posed to the Avalon Gardens residents when the Petitioner nurses resigned.  

Stripped of hyperbole and insinuation, the endangerment charge comes down to this alone:  that 

the nurses quit together, without what the Grand Jury somehow decided was insufficient notice – 

contrary to the findings of the New York State Education Department.  

 This explanation of the endangerment charges has been elucidated by A.D.A. Lato, the 

prosecutor on the case.  He has repeatedly stated that the nurses’ conduct would not have been 

criminal if they had given notice a few hours earlier.  See New York Law Journal article dated 

                                                 
2  Under the Board of Regents’ regulations governing the duties of nurses, a nurse has committed unprofessional 

conduct when the 
 
  nurse abandoned a patient without making reasonable arrangements    
  for the patient’s continued care or when the nurse abandoned employment 
  at a health-care facility without giving reasonable notice to the facility 
  and under circumstances that seriously impaired the delivery of      
  professional care to patients.   
 
Section 29.2 of the Rules of the Board of Regents.  Therefore, the State Education Department determines whether a 
nurse has given reasonable notice in determining whether there was unprofessional conduct.  In this case, the 
Department found no unprofessional conduct.   

 



 15 

February 26, 2008; CNN Interview of Suffolk County Assistant District Attorney, Leonard Lato 

dated February 22, 2008; Newsday article of March 23, 2007.   

 Moreover, the trial court, in denying the motion to dismiss the Indictment ruled that while 

an individual nurse might have the right to quit, by acting together, they were subject to a 

prosecution for endangerment.   In his decision, Judge Doyle states: 

 While a nurse may, often times, have a right to unilaterally resign from his or her 
 position of employment, the actions of these Petitioners, acting together with forethought 
 and planning, was not a simple resignation from a nursing position.  The consequences of 
 their mass resignation could have had disastrous consequences for the very patients with 
 whose care they were entrusted.   

This reading of the indictment has been seconded by the Suffolk County District Attorney in a 

letter defending the prosecution to a concerned attorney.  See, petition Exhibit “F.”  In other 

words, the charge of endangerment rests on two elements:  collective action and allegedly 

insufficient notice.   

 The conspiracy charge rests on petitioner Vinluan’s advice to the nurses, on the 

discrimination charge he filed on their behalf with the United States Department of Justice, and 

on the nurses’ collective resignation.  The solicitation charge rests on petitioner Vinluan’s advice 

to the nurses.   
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ARGUMENT 

I. A WRIT OF PROHIBITION IS APPROPRIATE HEREIN WHERE THE COURT 

 BELOW LACKS JURISDICTION DUE TO PREEMPTION AND 

 CONSTITUIONAL  INFIRMITIES IN THE PROSECUTION  

 
 The Supreme Court of New York, Suffolk County and the Suffolk County District 

Attorney's Office must be prohibited or permanently enjoined from further prosecuting the 

Petitioners as the prosecution serves to regulate a labor dispute that is preempted by the National 

Labor Relations Act and which violates the Thirteenth and First Amendments of the U.S. 

Constitution.  Indeed, the Petitioners will establish that the Supreme Court of New York, Suffolk 

County exceeds its jurisdiction or authorized powers in such a manner as to implicate the legality 

of the entire proceeding.  See Holtzman v. Goldman, 71 N.Y.2d 564 (1988); Rush v. Mordue, 68 

N.Y. 2d 348 (1986); Steingut v. Gold, 42 N.Y.2d 311 (1977). 

 Petitioners seek the remedy of prohibition pursuant to Article 78 of the New York Civil 

Practice Law and Rules because the Supreme Court of New York, Suffolk County, is proceeding 

in excess of its jurisdiction.   See NY C.P.L.R. § 7803(2); Lungen v. Kane, 88 N.Y.2d 861 (1996).     

 The Court of Appeals has found in several cases that prohibition may lie where the claim 

is substantial, implicates a fundamental constitutional right, and where the harm caused by the 

arrogation of power could not be adequately redressed through the ordinary channels of appeal.  

See Rush v. Mordue, 68 N.Y.2d 348 (1986)(the Court concluded that prohibition was appropriate 

to assert a claim of immunity from prosecution arising out of compelled testimony before a 

Grand Jury as a violation of his Fifth Amendment privilege); La Rocca v. Lane, 37 N.Y.2d 575 

(1975)(the Court permitted Petitioner, a catholic priest and defense attorney, to use prohibition to 

vindicate a claimed violation of his First Amendment right of freedom of religion); Lee v. County 

Ct., 27 N.Y.2d 432 (1971)(the Court permitted Petitioner to use prohibition to vindicate a 
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claimed violation of his Fifth Amendment privilege against self-incrimination); Kraemer v. 

County Ct., 6 N.Y.2d 363 (1959)(the Court of Appeals concluded that prohibition was 

appropriate where the criminal prosecution tried to prosecute a crime for which Petitioner could 

not be constitutionally be tried as it violated the Petitioner's constitutional right against double 

jeopardy). 

 The factors to be considered in determining whether to issue the writ include: 1) the 

gravity of the harm which might be caused by the action of the court or tribunal against which 

the remedy would be invoked; 2) the adequacy of correcting the action by means of an appeal or 

other remedies at law or in equity; 3) the nature of the right, whether constitutional or common 

law, which would otherwise be infringed by the challenged action of the court or tribunal; and 4) 

the question of whether prohibition would furnish a more complete and efficacious remedy, even 

though other methods of redress are technically available.  Rush v. Mordue, 68 N.Y.2d 348 

(1986); see also Dondi v. Jones, 40 N.Y.2d 8 (1976); La Rocca v. Lane, 37 N.Y.2d 575 (1975); 

NYS v. King, 36 N.Y.2d 59 (1975); Lee v. County, 27 N.Y.2d 432 (1971); Culver Constr. Corp v. 

Humphrey, 268 N.Y. 26 (1935). 

 In Rush, the Court of Appeals balanced the above factors in concluding that an article 78 

proceeding in the nature of prohibition may be utilized to assert a claim of immunity from 

prosecution arising out of compelled testimony before a Grand Jury. 68 N.Y.2d 348 (1986).  The 

Court focused on the Petitioner's implication of a fundamental constitutional right and the harm 

that would be caused by the improper use of power that could not be adequately redressed 

through the ordinary channels of appeal.  In Rush, the Court found that the immunity asserted by 

the Petitioner was grounded in the fundamental constitutional privilege against self-incrimination 
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under the Fifth Amendment of the U.S. Constitution and that the harm that the Petitioner would 

suffer would be prosecution for a crime for which he cannot constitutionally be tried.  Id.   

 Following the factors that have been established by the Court of Appeals, this court 

should grant a writ of prohibition in this case.  Here, Petitioners satisfy all four factors.  The 

harm is grave.  It includes violations of multiple federal constitutional and statutory rights, 

including fundamental and well-established freedoms.  The prosecution itself, regardless of the 

outcome, punishes the exercise of these fundamental rights and chills others from exercising 

them.  This twin harm is irreparable and cannot be remedied by appeals or by any remedy other 

than a stay.   

 As set forth in detail below, the rights that are infringed by the continued prosecution of 

this case protect some of the most fundamental freedoms that we enjoy under the United States 

Constitution and laws.  Permanently staying the prosecution is the only complete and effective 

remedy to prevent further violation of these fundamental rights of Petitioners and of countless 

others.   

 Similar to Rush and the other cases which protect against the violation of fundamental 

constitutional rights, this case calls out for a writ of prohibition.  As set forth in detail below, 

Petitioners’ exercise of fundamental rights are being criminalized by this prosecution.  

Astoundingly, the Suffolk County District Attorney's Office has distorted the law and 

criminalized a labor dispute, and in so doing, is not only seeking to wrest exclusive jurisdiction 

from the National Labor Relations Board, but it is supporting an illegal scheme to deprive nurses 

of their most basic labor and associational rights.  Petitioners will show that a writ for prohibition 

should be granted and the Supreme Court of New York, Suffolk County and the Suffolk County 
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District Attorney's Office should be permanently enjoined from continuing its prosecution of 

Petitioners.   

II. THE SUFFOLK COUNTY CRIMINAL PROSECUTION OF THE PETITIONERS 

 IS PREEMPTED BY THE NATIONAL LABOR RELATIONS ACT 

 

 A. The Long Standing Principles of Preemption 

 The Supreme Court has established that state law is preempted under the Supremacy 

Clause, U.S. Constitution, Art. VI, cl. 2 in circumstances where the state law regulates conduct in 

a field that Congress intended the Federal Government to occupy exclusively.  Such an intent 

may be inferred where the “scheme of federal regulation” is sufficiently comprehensive “as to 

make reasonable the inference that Congress left no room for the States to supplement it.”  

English v. General Electric Company, 496 U.S. 72, 79 (1990)(quoting Rice v. Santa Fe Elevator 

Corp., 331 U.S. 218 (1947).  Preemption of a whole field, also known as “field preemption,” also 

will be inferred where the field is one in which the “federal interest is so dominant that the 

federal system will be assumed to preclude enforcement of state laws on the same subject.” Ibid; 

see Hines v. Davidowitz, 312 U.S. 52 (1941).   

 The Supreme Court has also established that state law is preempted in circumstances 

where it actually conflicts with federal law; this is “conflict preemption.”  Indeed, the Court has 

found preemption where it is impossible for a private party to comply with both state and federal 

requirements, see, e.g., Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142-143 

(1963), or where state law “stands as an obstacle to the accomplishment and execution of the full 

purposes and objectives of Congress.”  Hines v. Davidowitz, 312 U.S. 52, 67 (1941).   

 As set forth below, under both field preemption and conflict preemption, the criminal 

prosecution of the Petitioners is preempted by the National Labor Relations Act, as interpreted 

by the Supreme Court.   
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 B. NLRA Field Preemption Generally  

 

 The National Labor Relations Act ("NLRA") is a United States federal law that was 

enacted in 1935 by Congress to provide an integrated scheme of rights, protections, and 

prohibitions governing the conduct of employees, employers, and unions. The NLRA also 

created a National Labor Relations Board ("NLRB") to administer the federal statute.   

 Indeed, Congress enacted the NLRA to obtain uniform application of national labor 

policy and to avoid conflicts likely to result from a variety of local laws or procedures.  Garner 

v. Teamsters, Local 776, 346 U.S. 485 (1953).  In Garner, the Supreme Court reinforced 

Congress' intent and purpose in enacting the NLRA by explaining in part that:  

 Congress did not merely lay down a substantive rule of law to be enforced by any 
 tribunal competent to apply law generally to the parties.  It went on to confide primary 
 interpretation and application of its rules to a specific and specially constituted tribunal 
 and prescribed a particular procedure for investigation, complaint and notice, and hearing 
 and decision, including judicial relief pending a final administrative order. Congress 
 evidently considered that centralized administration of specially designed procedures was 
 necessary to obtain uniform application of its substantive rules and to avoid these 
 diversities and conflicts likely to result from a variety of local procedures and attitudes 
 towards labor controversies.  A multiplicity of tribunals and a diversity of procedures are 
 quite as apt to produce incompatible or conflict adjudications as are different rules of 
 substantive law. 346 U.S. at 490-91 
   
Thus, Congress intended the NLRA to occupy the field of labor relations leaving no room for 

supplementary state regulation or inconsistent results from state laws on the same subject.   

 C. Garmon Preemption of State Action Under Sections 7 and 8 of the NLRA  

 The federal preemption doctrine has long been applied to preclude enforcement of state 

regulations that threaten interference with national labor policy established under federal law.  

See San Diego Building Trades Council v. Garmon, 359 U.S. 236 (1959);  see also Lodge 76, 

Intern, Ass'n of Machinists and Aerospace Workers v. Wisconsin Employment Relations Comm'n, 

427 U.S. 132 (1976).  In Garmon, the Supreme Court found that a California court had no 
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jurisdiction to award an employer damages for injuries caused by picketing under state tort law, 

because the picketing by unions was itself within the compass of rights protected under Section 7 

of the National Labor Relations Act.  Garmon, 359 U.S. 236 (1959).   

 Section 7 of the NLRA, 29 U.S.C. § 157, affords employees the right "to self-

organization, to form, join, or assist labor organizations, to bargain collectively through 

representatives of their own choosing, and to engage in other concerted activities for the purpose 

of collective bargaining or other mutual aid or protection...."  Collective activity protected by 

Section 7 includes work stoppages.  NLRB v. Washington Aluminum Company, 370 U.S. 9 

(1962).  Section 8 of the NLRA enumerates unfair labor practices that can be committed by an 

employer, including but not limited, "... for an employer 1) to interfere with, restrain, or coerce 

employees in the exercise of the rights guaranteed in section 7."   

 The Garmon preemption principle established long ago protects the Board's jurisdiction 

from interference by the states and holds for the proposition: 

 When it is clear or may fairly be assumed that the activities which a state purports to 
 regulate are protected by § 7 of the National Labor Relations Act, or constitute an unfair 
 labor practice under § 8, due regard for the federal enactment requires that state 
 jurisdiction must yield.  359 U.S. at 244.   
 
The regulatory responsibilities that Congress assigned to the Board would be frustrated if states 

were free to bring conflicting or additional regulations to bear on the same conduct that Congress 

determined should be governed by uniform federal law.   

 As set forth below, this criminal prosecution seeks to punish the Petitioners for engaging 

in protected concerted activity by quitting their employment together.  Thus, the prosecution 

should be permanently enjoined.   
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 D. Field Preemption of this Criminal Prosecution   

 The NLRA, and specifically the Garmon preemption principle, preclude the Suffolk 

County District Attorney's Office from seeking criminal penalties against the Petitioners.  As set 

forth above, the Indictment attempts to punish the nurses for collective labor activity, namely 

quitting their jobs together.  By seeking a state court adjudication of the lawfulness of the nurses’ 

collective resignation, the prosecution is usurping the exclusive jurisdiction of the NLRB.  In 

particular, the questions of whether the nurses were entitled to act together and whether they 

gave adequate notice are ones that the NLRB is exclusively authorized to address in the first 

instance.  As the Supreme Court held in Garmon: 

  It is essential to the administration of the NLRA that these determinations be left  
  in the first instance to the National Labor Relations Board.  What is outside the  
  scope of this Court’s authority cannot remain within a State’s power and state  
  jurisdiction too must yield to the exclusive primary competence of the Board.  
 

Garmon, 359 U.S. at 245.3   Considering the U.S. Supreme Court has deferred to the exclusive 

jurisdiction of the NLRB, so must the trial court. 

 Garmon preemption applies to activities that may fall within the protections of Section 7 

of the NLRA, even if the Board does not hear the dispute.   

 "The failure of the National Labor Relations Board to assume jurisdiction did not leave 
 the States free to regulate activities they would otherwise be precluded from regulating.  
 It follows that the failure of the Board to define the legal significance under the Act of a 
 particular activity does not give the States the power to act."  Id. (quoting Guss v. Utah 

 Labor Relations Board, 353 U.S. 1 (1957). 
 
Thus, a state court may not act with respect to collective labor activity unless the Board itself or 

clear applicable Board precedent allows regulation by the state.4  Id. 

                                                 
3 Even before Garmon, the New York State Court of Appeals had recognized the NLRB’s primary jurisdiction over 
labor disputes.  Costaro v. Simons, 302 N.Y. 318 (1951).     
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 Thus, the trial court should not be permitted to proceed with its adjudication of the 

questions presented by this indictment.   

 E. NLRA Conflict Preemption of this Criminal Prosecution  

 

 Not only does this prosecution usurp the exclusive jurisdiction of the National Labor 

Relations Board, as set forth above, it also directly conflicts with a long line of rulings of the 

NLRB on the very question of notice requirements for collective job actions by workers at health 

care institutions, such as Avalon Gardens.  The NLRB has consistently held that statutory notice 

requirements for organized health care institution workers do not apply to workers at health care 

institutions who are not represented by a labor organization.5  Indeed, the Board has repeatedly 

found unannounced job actions by workers at health care institutions to be protected concerted 

activity and the retaliatory discharge of workers who engaged in such work stoppages to be an 

unfair labor practice.   

 In Walker Methodist Residence and Health Care Center, Inc. 227 NLRB 1630 (1977), 

the NLRB held that 29 U.S.C.A. § 158(g) notice requirements for labor organizations at health 

care institutions do not apply to a work stoppage in which no labor organization is involved. In 

that case, the Board held specifically that two nurses aides who had walked off their jobs at a 

                                                                                                                                                             
4 As set forth in detail below, the NLRB has ruled that unannounced work stoppages by workers at health care 
institutions are protected under Section 7 of the NLRA.   
 
5 Section 8(g) of the National Labor Relations Act provides: 

 g) Notification of intention to strike or picket at any health care institution 

A labor organization before engaging in any strike, picketing, or other concerted refusal to work at any 
health care institution shall, not less than ten days prior to such action, notify the institution in writing and the 
Federal Mediation and Conciliation Service of that intention, except that in the case of bargaining for an initial 
agreement following certification or recognition the notice required by this subsection shall not be given until the 
expiration of the period specified in clause (B) of the last sentence of subsection (d) of this section. The notice shall 
state the date and time that such action will commence. The notice, once given, may be extended by the written 
agreement of both parties.   

29 U.S.C. § 158(g).    
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nursing home in order to present a grievance had engaged in protected concerted activity under 

Section 7 of the NLRA and that they were not required to give notice of their job action under 

Section 8(g).   

 The Board has consistently applied the Walker Methodist Residence rule to unannounced 

work stoppages by unorganized workers at health care institutions.  See, Barry S. Solof, 264 

NLRB 99; (1982); Mt. Carmel Hospital, 255 NLRB 833 (1981).  In Mercy Hospital Association, 

Inc., 235 NLRB 681 (1978), the Board held that it was an unfair labor practice for a hospital to 

have discharged six nurses aides who had walked off their jobs without notice to protest a 

staffing reduction on their shift that day.  The Board rejected the argument that Walker Methodist 

Residence applied only to nursing homes and not to hospitals where the patient’s illnesses are 

more serious, stating that “the discussion in Walker is broad and is not limited to the specific 

facts of the case.”  Mercy Hospital, at 682-83.   The Board also noted that the work stoppage 

placed an additional burden on others, but that there was “no evidence that any emergency 

developed because of the walkout . . .”  Id. at 683.  The Board added that if the walkout had 

created an emergency, then the hospital administrator “was insensitive to the welfare of the 

hospital’s patients when he refused to confer with the six nurses aides . . .”  Id.   

 The courts have consistently upheld the Board’s interpretation of the NLRA in Walker 

Methodist Residence.  See Montefiore Hospital and Medical Center v. NLRB, 621 F.2d 510, 514 

(2d Cir. 1980); Long Beach Youth Center, Inc. v. NLRB, 591 F.2d 1276, 1278 (9th Cir. 1979); 

NLRB v. Rock Hill Convalescent Center, 585 F.2d 700, 701 (4th Cir. 1978); Kapiolani Hospital 

v. NLRB, 581 F.2d 230, 233-34 (9th Cir. 1978).  See also East Chicago Rehabilitation Center, 

Inc. v. NLRB, 710 F.2d 379, 403 (7th Cir. 1983).  In all of these cases, staff at health care 

institutions had engaged in unannounced work stoppages to protest working conditions and the 
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Board had found their conduct to be protected concerted activity under Section 7(a) of the 

NLRA.  

 For example, in Long Beach Youth Center, seventeen workers at a residential facility for 

emotionally disturbed male adolescents with drug-related problems called in sick to protest 

working conditions.  Indeed, all five child care counselors scheduled for the morning shift called 

in sick at 7:15 a.m., effectively leaving the facility with no coverage.  Long Beach Youth Center, 

Inc., 230 NLRB 6348 (1977).  The court upheld the Board’s holding that by discharging the 

seventeen workers, the employer had committed an unfair labor practice for interfering with 

worker's exercise of Section 7 rights.  Long Beach Youth Center, 591 F.2d at 1277-78.   

 In the case at bar, the nurses working at the Avalon site had all complained repeatedly to 

management about a host of problems with their working conditions and had even warned that 

they would stop working if these problems remained unaddressed.  There is no evidence that any 

emergency developed, that any shift was left uncovered.  Indeed, the State Education Department 

and the State Department of Health have held that there was no abandonment of patients, 

unprofessional conduct or immoral conduct.  Thus, the conduct at issue here fits squarely within 

the kind of concerted activity at health care institutions that the Board, with the approval of the 

federal courts, has found to be protected.  

 It is important to note that in the Walker Methodist Residence line of cases, the issue was 

whether the employer was entitled to fire the workers.  In each of those cases, the Board held that 

it was an unfair labor practice in violation of the National Labor Relations Act for the employer 

to have discharged the workers.  In these cases in general, the Board orders reinstatement and 

backpay for such violations.  Petitioners are entitled to seek this remedy from the Board 

themselves.   
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 However, in this Petition, the workers are not asking the court for an order so that they 

can return to their jobs at the Avalon Nursing Home or any other Sentosa facility.  They are not 

seeking back pay or other remedies against the employer from this court.  Petitioners are asking 

only that this court prohibit the trial court from allowing them to be prosecuted and risk 

conviction, imprisonment, and fines, for engaging in precisely the sort of activity that the 

National Labor Relations Board has repeatedly held to be protected concerted activity under 

federal labor law.   
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III. THE SUFFOLK COUNTY CRIMINAL PROSECUTION VIOLATES THE 

 THIRTEENTH AMENDMENT OF THE U.S.CONSTITUTION 

 

 A. The Thirteenth Amendment Prohibition on Prosecutions for Quitting a Job 

 As set forth in detail above, the indictment seeks to punish the nurses for quitting their 

jobs.  However, it has been a bedrock constitutional principle for many decades that the 

Thirteenth Amendment to the United States Constitution prohibits prosecuting someone for 

quitting a job.   

 From the early to the mid-20th century, the United States Supreme Court repeatedly 

struck down as violative of the Thirteenth Amendment and federal anti-peonage statutes efforts 

by southern states to reinstitute involuntary servitude by making it criminal behavior to walk out 

of an employment agreement before the contract term came to an end.  See Pollack v. Williams, 

322 U.S. 4 (1944); Taylor v. Georgia, 315 U.S. 25 (1942); Bailey v. Alabama, 219  U.S. 219 

(1911) and 211 U.S. 452 (1908).  The Court also upheld the use of anti-peonage statutes enacted 

pursuant to the Thirteenth Amendment to prosecute individuals who had obtained convictions of 

others for refusing to continue working.  United States v. Broughton, 235 U.S. 133 (1914); Clyatt 

v. United States, 197 U.S. 207 (1905).   

 To put an end to these various schemes to misuse state penal laws to keep people working 

against their will, the Court, in Pollack, finally declared that  

 no state can make quitting of work any component of a crime, or make criminal sanctions 
 available for holding unwilling persons to labor.  The federal statutory test is a practical 
 inquiry into the utilization of an act as well as its mere form and terms.   

Pollack, 322 U.S. at 18.  This declaration laid to rest for once and for all any ambiguity that 

would have left states an opening to prosecute people for quitting their jobs.  The Court has not 

needed to revisit this issue since. Nevertheless, the instant prosecution pretends that the Supreme 

Court has never spoken to this issue.   
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 The prosecution flies in the face of the Supreme Court’s definitive prohibition on abusing 

penal laws to punish people for quitting their jobs.  As set forth above, this indictment does not 

and cannot allege that the nurses in any way actually caused anyone to go without needed 

nursing care or impaired the delivery of health care to any patient.  Rather, it asserts that “the 

sudden resignations of the defendant nurses at Avalon Gardens endangered the welfare of 

Avalon Gardens’ pediatric patients, . . . .”   See petition Exhibit “A” at para. 12.  As the trial 

court itself has clarified, the crime alleged here is that the nurses quit their jobs together.  The 

District Attorney’s office has further clarified that the crux of the alleged crime is that the nurses 

gave allegedly insufficient notice of their collective resignations.     

 In his letter to then Governor Eliot Spitzer, asking for the appointment of a special 

prosecutor, Robert J. Steinfeld, Professor of Law at SUNY at Buffalo Law School, stated: 

  These prosecutions smack of an attempt to resurrect a long     
  discredited doctrine of labor relations. During the early 19th century,    
  workers were often prosecuted under the common law of criminal    
  conspiracy. Under this doctrine a single worker might legally be free    
  to refuse to continue work, but when a number of workers joined    
  together to engage in the same act it became a crime. They would be    
  guilty of having participated in a criminal conspiracy to inflict    
  damage on their employer and on the public. Their criminal liability    
  arose from the fact that they had acted in concert to leave their jobs.    
  This doctrine was often invoked during the early years of union    
  activity to try to prevent the formation of a labor union. It has been    
  entirely moribund, so far as I am aware, for a very long time. 
 
Professor Steinfeld also reminded the Governor that under the Supreme Court’s rulings, an 

agreement to resign is simply not a permissible basis for a criminal prosecution. Therefore, the 

trial court is acting in excess of its jurisdiction and should be stayed from proceeding with this 

prosecution.   
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 B. Labor Trafficking and the Nurses’ Prosecution  

 This prosecution not only violates the Thirteenth Amendment, it affirmatively aids 

private attempts to violate the Thirteenth Amendment and the labor trafficking laws that 

Congress has enacted pursuant to the Thirteenth Amendment.  See 18 U.S.C. §§ 1589-90.   

 Pursuant to its Thirteenth Amendment powers, see United States v. Kozminski, 487 U.S. 

931 (1988); United States of America v. Garcia, 2003 WL 22938040 (W.D.N.Y. 2003),   

Congress has enacted numerous penal statutes against involuntary servitude.  See, e.g., 18 U.S.C. 

§§ 1581, 1584, 1589-90.6  The section of the federal penal code entitled “Forced labor,” 

specifically provides that  

  Whoever knowingly provides or obtains the labor or services of a person –  

  . . . (3) by means of the abuse or threatened abuse of law or the legal process,  

  shall be fined under this title or imprisoned . . . . 

   

18 U.S.C. § 1589.  In short, this federal criminal anti-labor trafficking provision prohibits the 

abuse of legal process and the threat of abusing legal process to procure someone’s labor.  That 

is precisely what Sentosa has done here.  And this unconstitutional prosecution is serving to aid 

that trafficking scheme.   

 Sentosa’s principal, Bent Philipson,  made it clear in his ultimatum to the nurses two days 

after they resigned, and three days after the nurses at other Sentosa facilities had resigned, that he 

would have them all prosecuted and deported if they did not return to work by the following day.  

By that time, Avalon Gardens and the other Sentosa facilities involved, had already arranged 

coverage for their patients, so the demand that the nurses return had nothing to do with patient 

                                                 
6 New York State has also enacted legislation prohibiting labor trafficking and providing for criminal penalties.  
Penal Law § 135.5, effective November 1, 2007.  That law provides explicitly that it is a crime “to compel or induce 
someone to engage in or continue to engage in labor activity by means of instilling a fear in such person that, if the 
demand is not complies with, the actor or another will . . .  (d) accuse some person of a crime or cause criminal 
charges or deportation proceedings to be instituted against such person.”   
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safety.  Indeed, upon information and belief, Sentosa has not sought criminal charges against 

nurses who have quit but who have signed to payment agreements, even when they have quit 

together.    

 It is no secret that Philipson set out to make good on his threats when the nurses failed to 

give in to his coercive threats.  He sued the Bayview Manor, Brookhaven, Franklin Center, Split 

Rock, and Avalon Gardens nurses who quit, and he sought unsuccessfully to have their nursing 

licenses revoked.  Finally, he met with the Suffolk County District Attorney to obtain this 

indictment, his most successful act of revenge and deterrence so far.7 

 Philipson also threatened the nurses at Split Rock to whom he communicated the 

ultimatum.  It is clear from his threats that Philipson was seeking to prevent disgruntled staff 

from leaving with coercive threats of abuse of process.  Upon information and belief, there 

remain nurses at Sentosa facilities who wish to leave their jobs but who are too terrified to do so, 

precisely because of this prosecution.  In other words, Sentosa’s labor trafficking scheme is 

ongoing and is being aided by this very prosecution.  The prosecution must be prohibited. 

   

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
7  Upon information and belief, of all the nursing homes operated through Sentosa’s web of companies, Avalon 
Gardens is the only facility located in Suffolk County. 
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IV.  THE SUFFOLK COUNTY CRIMINAL PROSECUTION VIOLATES  

THE FIRST AMENDMENT OF THE U.S. CONSTITUTION 

 

 

 A. Petitioner Vinluan's Good Faith Legal Advice & Representation Are   

  Protected By the First Amendment 

 

 In addition to prosecuting the nurses for quitting their jobs, the indictment seeks criminal 

penalties against their lawyer for offering them sound legal advice and assistance.  However, the 

Supreme Court long ago held that attorney-client advice and representation fall within the 

protections of the First Amendment to the United States Constitution, as applied to the states 

through the Fourteenth Amendment.  Specifically, the First Amendment protects workers who 

come together to arrange or obtain legal advice or assistance.  See United Mine Workers of 

America, Dist. 12. v. Illinois State Bar Ass’n, 389 U.S. 217 (1967); Brotherhood of Railroad 

Trainmen v. Virginia, 377 U.S. 1 (1964); National Association for the Advancement of Colored 

People v. Button, 371 U.S. 415 (1963).  By charging the attorney with endangerment and 

solicitation, and by charging all of the petitioners with conspiracy, the prosecution violates these 

basic First Amendment rights.   

 B. Petitioners' Communications Were For A Lawful Purpose 

 The indictment’s conspiracy charge demonstrates the unconstitutionality of this 

prosecution.  The alleged objective of the conspiracy was to obtain alternative employment.  See, 

Petition Exhibit “A” at para. 14.  The indictment claims that the nurses also sought a release 

from their alleged three-year commitment to Sentosa Care without incurring a penalty. Id.  The 

indictment further alleges that, in pursuit of that objective, petitioners Vinluan and the nurses 

“sought to establish that Sentosa Care had breached the contracts and had discriminated against 
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the nurses.”  Id.  at para. 15. But these objectives and actions are perfectly lawful.8  As discussed 

above, the nurses had a constitutional right under the Thirteenth Amendment to leave their 

employment without being prosecuted for it, whether or not they had made a three-year 

commitment.  Moreover, a lawyer is perfectly entitled to assess the legality of a penalty or for 

that matter, whether a contract existed or was breached.  The lawyer is also entitled to advise his 

clients of his conclusions and to provide legal representation to advance his legal opinion.  And 

the clients are entitled to receive that opinion and to obtain representation to act on it.  

 The actions described in paragraphs 14 and 15 of the indictment are what lawyers and 

clients do every day.  Indeed, the entire legal system depends on it.  If a lawyer cannot advise 

clients on the legality of a contractual provision or take actions to challenge the legality or 

enforceability of the provision without fear of being prosecuted for conspiracy if a district 

attorney or grand jury disagrees with his interpretation, our entire legal system would be stymied.  

And the constitutional right to seek and obtain legal advice and representation would be a dead 

letter.    

 The most telling element of the conspiracy charge can be found among the overt acts 

alleged.  In paragraph 17, the indictment enumerates the following overt acts:   

 a.   Vinluan met with the petitioner nurses and asked them to bring a discrimination 
 claim; the nurses agreed to do so.   
 b.   Vinluan, acting on the petitioner nurses’ behalf, filed a discrimination claim.  
 c.  The petitioner nurses resigned together.   
 
In other words, the allegation here is that nurses met with their lawyer to obtain legal advice; 

they agreed to follow the legal advice they received; the lawyer represented them in a legal 

                                                 
8 The solicitation charge against Mr. Vinluan similarly accuses him of taking actions that would be lawful and 
appropriate:  requesting and otherwise attempting to cause the nurses to resign immediately.   As discussed above, 
the nurses’ resignation was constitutionally protected activity, and any advice or encouragement toward that end 
offered by their attorney cannot be criminal.   
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claim; the nurses followed legal advice they obtained.  But that allegation describes activity that 

is not only not criminal but constitutionally protected.9   

 It is particularly outrageous that the indictment seeks to criminalize the filing of a 

discrimination claim with the United States Department of Justice.  Petitioner Vinluan’s claim 

was based on 8 U.S.C 1324b ”Unfair Immigration-Related Employment Practices” which allows 

claims for discrimination with respect to the "hiring" or “non-hiring” of protected individuals 

(permanent residents) because of such individual's citizenship status. The claim was based on the 

disparate treatment the petitioner nurses were receiving in comparison with their United States 

citizen counterparts.10 Specifically, the petitioner nurses believed they were not directly hired by 

a Sentosa facility because they were immigrants as most, if not all United States citizen-nurses at 

the facilities were “direct-hires.” Based on the information provided to him by the petitioner 

nurses and others, petitioner Vinluan had a good faith basis for filing that claim.       

    C. The Chilling Effect Of Criminal Prosecution On The Legal Profession 

 Petitioning the government to seek redress of grievances is one of the most basic First 

Amendment freedoms.  The Supreme Court long ago, during this country’s civil rights struggles, 

established that seeking and obtaining representation for that purpose is protected by the First 

Amendment.  See National Association for the Advancement of Colored People v. Button, 371 

U.S. 415 (1963). For a prosecution in New York State, in 2007, to attack that fundamental 

constitutional right is nothing less than shocking – and extremely dangerous.  Permitting such a 

                                                 
9 Moreover, the conspiracy charge makes good on one of Philipson’s express threats, to go after the nurses’ lawyer.   
By going after the nurses’ lawyer, first by suing him and then by seeking criminal charges, Sentosa is sending a 
clear signal to any current Sentosa staff who wish to seek legal advice on their rights, including their right to quit.  
Thus, the prosecution serves Sentosa’s labor trafficking scheme.   
10  Intimidation or retaliation against any individual for the purpose of interfering with any right or privilege secured 

under 1324b or because the individual intends to file or has filed a charge or complaint, is likewise an unfair 
immigration-related employment practice, under 1324b (5). 
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prosecution would have a profound chilling effect on access to counsel, particularly for those 

who believe themselves to be victims of discrimination.  This court needs to closely examine the 

effect that this prosecution would have on the legal system were it successful as “State action 

which may have the effect of curtailing the freedom to associate is subject to the closest 

scrutiny.” NAACP v. Alabama ex.rel. Patterson  357 U.S. 449, 460-461 (1958).   Indeed, in 

seeking criminal penalties against the nurses’ attorney for giving them legal advice and 

representation, this prosecution threatens to chill access to counsel not only for other nurses but 

for any people seeking to know and act on their legal rights.   

 The Supreme Court in Button foresaw this potential danger particularly with enforcement 

of state statutes that do not expressly appear to apply to First Amendment issues. The Court was 

concerned that an attorney may not know how to regulate his conduct if the state were to begin 

regulating him for legal advice that conflicts with a state’s law.  The Court stated: 

Precision of regulation must be the touchstone in an area  so closely touching 
upon our most precious freedoms. [Id. At 438]. . .. Because First Amendment 
freedoms need breathing space to survive, government may regulate in the area 
only with narrow specificity.  [Id. At 432].The threat of sanctions may deter  . . 
almost as potently as the actual application of sanctions. [Id. at 433].   

  

 There is nothing in either the conspiracy statute or the penal law section governing 

endangerment of a child that would alert an attorney to avoid advising a client to resign from 

employment.  The government’s attempt to regulate the speech of an attorney through this 

prosecution exceeds the “narrow specificity” required by Button.  As the Supreme Court went on 

to state in Speiser v. Randall, 357 U.S. 513, 526 (1958): 

  When one must guess what conduct or utterance may lose him 
  his position, one necessarily will steer far wider of the unlawful zone.   
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 In sum, the very possibility of prosecution for providing legal advice and representation, 

whatever the outcome of the prosecution, poses an enormous danger to a legal system that 

depends on the freedom to seek and obtain legal advice and representation. Lawyers hearing this 

message will undoubtedly “steer far wider of the unlawful zone.”    The prosecution itself 

threatens to chill the exercise of fundamental constitutional freedoms by sending a message to all 

lawyers and to those who would seek their advice and assistance. This unconstitutional and 

dangerous prosecution must be permanently prohibited. 

CONCLUSION 

 Based on the foregoing, Petitioners have set forth their only available remedy in the form 

of a writ of prohibition from what they have established to be a jurisdictionally defective and 

unconstitutional criminal prosecution.  A writ of prohibition is entirely appropriate here to 

prevent a criminal prosecution preempted by the National Labor Relations Act and the United 

States Constitution.   With no other legal remedy available, the petition must be granted and the 

prosecution prohibited and enjoined.  
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