
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

WESTERN DIVISION

Findlay Industries, Inc., et al.,   Case No. 3:07CV1210

  Plaintiffs,
   
 v.     ORDER

Kristy L. Bohanon, et al., 

  Defendants.

 This case arises under the Employment Retirement Income Securities Act of 1974 (ERISA),

29 U.S.C. § 1132. The employee medical benefits plan provided by Findlay Industries (Findlay) paid

for medical care provided to defendant Kristy Bohanon after she was injured in a car accident.

Findlay claims to be entitled under the plan to reimbursement for these expenses from the proceeds

of a settlement between Bohanon and the other party involved in the accident. 

 Pending is plaintiffs’ motion for summary judgment, defendants’motion to dismiss for lack

of subject matter jurisdiction, and defendants’ motion to strike an affidavit. For the reasons that

follow, plaintiffs’ motion for summary judgment shall be granted, and defendants’ motions shall be

denied. 

Background

 On May 1, 2004, Bohanon was injured in a car accident with a United Postal Service

employee. At the time, Bohanon participated in Findlay’s medical benefits plan. Findlay sponsors

and administers the plan, which is governed by the ERISA. The plan had a “Right of

Reimbursement” provision, which provided that should Bohanon recover payment from a third party
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in a settlement, Bohanon would reimburse Findlay for the monies it expended to pay for her medical

expenses. 

Bohanon also signed a separate “Reimbursement Agreement” on May 5, 2004, in which she

identified UPS as the entity liable for the accident. In this document, Bohanon agreed, should she

receive compensation for the same injury from a third party, to reimburse Findlay. The

reimbursement agreement also applied to prospective settlements.

The plan paid $125,075 for Bohanon’s medical expenses. 

On September 29, 2004, Bohanon sued UPS. The parties reached a settlement on September

11, 2006, whereby Bohanon received $525,000. Bohanon did not inform Findlay of the settlement.

She did not reimburse Findlay for the cost of her medical expenses. The disputed $125,075 is

currently in escrow until this Court’s ruling on the merits of the case.

Standard of Review for Motion for Summary Judgment

Summary judgment will be granted if “there is no genuine issue as to any material fact.”

Fed.R.Civ.P. 56(c). All evidence must be viewed in the light most favorable to the nonmoving party.

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). An opponent of the motion for summary

judgment may not rely on the mere allegations of the complaint, but must put forward specific facts

showing a genuine issue for trial. Id.

Discussion

Plaintiffs’ Motion for Summary Judgment

A. Reimbursement is an Appropriate Remedy

Pursuant to the Plan, reimbursement is an applicable remedy. Findlay is entitled to

reimbursement for Bohanon’s medical expenses, once Bohanon received money in a settlement
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agreement with the third party tortfeaser, UPS. Under ERISA, a fiduciary such as Findlay may seek

equitable relief to enforce the terms of a welfare benefit plan. 29 U.S.C. § 1132(a)(3). The Supreme

Court has clarified equitable relief to mean relief typically available in equity, rather than those

remedies available at law. Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 209-10

(2002). 

A subsequent case, Sereboff v. Mid Atlantic Med. Serv., Inc., — U.S. —, 126 S.Ct. 1869

(2006), dealt with facts are quite similar to those of the present case. In Sereboff, the defendants

were involved in a car accident, and their employer’s health plan paid for their expenses. That plan,

which was subject to ERISA, had an “Acts of Third Parties” provision which required beneficiaries

to reimburse the plan “for those benefits from all recoveries from a third party.” Id. at 1872. After

the injured employee settled with the tortfeasor, the plan sought reimbursement for the medical

expenses pursuant to the plan’s third parties provision. 

The Supreme Court held in Sereboff that the plan was entitled to reimbursement. The Court

further held that such relief was equitable, rather than legal, because the fiduciary sought specifically

identifiable funds that were within the possession and control of the Sereboffs – namely, that portion

of the tort settlement due to the plan under its terms. Id. at 1874. “[T]o be sure,” the Court stated,

the plan “alleged breach of contract and sought money, .   .   ., but it sought its recovery through a

constructive trust or equitable lien on a specifically identified fund, not from the Sereboffs’ assets

generally, as would be the case with a contract action at law.” Id.

The Supreme Court also held that the “Acts of Third Parties” provision in the plan at issue

in Sereboff was equitable because that provision specifically referenced “all recoveries from a third
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party (whether by lawsuit, settlement, or otherwise),” and the plan was applying that provision to

recover “that portion of the total recovery which is due [fiduciary] for benefits paid.” Id. at 1875.

In the present case, Findlay also seeks “specifically identifiable funds” – namely, a portion

of Bohanan’s settlement with UPS – to reimburse the plan for monies it expended under the plan to

cover Bohanan’s medical expenses. Findlay does not seek to recover from other monies or assets

belonging to Bohanon. Furthermore, the “Right of Reimbursement” clause, in language similar to

that of the agreement in Sereboff, lays claim to “any amounts paid in satisfaction of any judgment

or court order, by way of settlement, or pursuant to any other agreement whereby any compensation

is paid for the same injury or illness.” Findlay also specified its share of the settlement as

reimbursement specifically for “payments by the Plan.” Therefore, Findlay appropriately seeks an

equitable remedy for specific funds under ERISA.

B. Amount of Recovery is Not an Issue of Material Fact

 Bohanon contends that only $29,000 of the amounts expended for her post-accident care

resulted from the accident. In support of that contention, the only evidence Bohanon offers is a letter

from her attorney and her own affidavit to the effect that she had a pre-existing back condition which

required care and treatment unrelated to the consequences of the accident. These non-expert and

conclusory assertions do not create a genuine issue about the connection between the treatment and

what made it necessary.

C. Defendant’s Federal Common Law “Made Whole” Defense

Lastly, defendant puts forward the federal common law defense that she was not made whole

by the settlement, and thus any claim for reimbursement is precluded. Under the make-whole
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doctrine “an insurer cannot enforce its subrogation rights unless and until the insured has been made

whole by any recovery.” Copeland Oaks v. Haupt, 209 F.3d 811, 813 (6th Cir. 2000).

The Supreme Court in Sereboff, supra, while characterizing an “Acts of Third Parties”

contract provision as an equitable lien, also held that equitable defenses in general are not applicable

to enforcement of an equitable lien. 126 S.Ct. at 1877. In particular, Sereboff found the make-whole

doctrine to be irrelevant as well as inapplicable to the ERISA claim before it. Id.

In any event, the make-whole doctrine applies only where the plan language is ambiguous

or silent on the issue. See Community Health Plan of Ohio v. Mosser, 2001 WL 1681127 (S.D.

Ohio). If, however, an ERISA plan is “specific and clear in establishing both a priority to the funds

recovered and a right to any full or partial recovery, the common law make-whole defense has no

applicability.” Copeland Oaks, supra, 209 F.3d at 813. 

The plan in this case is sufficiently specific not only in detailing a right to recovery, but also

in establishing priority in that recovery by requiring that the insured “shall do nothing to prejudice

the rights of the Plan to such reimbursement and recovery.”

Plaintiffs’ motion for summary judgment is, accordingly, well taken and shall be granted.

Defendants’ Motion to Dismiss for Lack of Subject Matter Jurisdiction

Defendants move to dismiss, claiming that this Court lacks subject matter jurisdiction. The

plaintiff bears the burden of demonstrating subject matter jurisdiction. RMI Titanium Co., 78 F.3d

1125, 1134 (6th Cir. 1996). 

 As noted earlier, recovery through a third party reimbursement clause is an equitable remedy

under ERISA. Bohanon, relying on Qualchoice v. Rowland, 367 F.3d 638 (6th Cir. 2004), claims
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that the plan-reimbursement provision in this case provides for solely a legal, rather than an

equitable remedy, and that therefore this Court lacks subject matter jurisdiction. 

The Supreme Court’s decision in Sereboff, which expressly contradicts this notion, abrogates

the Sixth Circuit’s decision in Qualchoice. This Court has jurisdiction over Findlay’s equitable claim

for reimbursement under ERISA.

Defendants’ Motion to Strike

Lastly, Bohanon seeks to strike the affidavit of Geneva Fennell, which, according to

Bohanon, is not based on Fennell’s personal knowledge. This argument is based on the statement

in the affidavit that “the foregoing are true to the best of my knowledge and belief.” 

To be considered on a motion for summary judgment, an affidavit must be made on personal

knowledge, set forth facts that would be admissible in evidence, and show affirmatively that the

affiant is competent to testify about the matters asserted. Fed.R.Civ.P. 56(e). The party moving to

strike the affidavit has the burden of showing the inadmissability of each statement in the affidavit.

Hardin v. Reliance Trust Co., 2006 WL 2850457, *1 (N.D. Ohio). 

The conclusory assertion by Fennell as to her information and belief is not sufficient to

undercut the personal-knowledge basis, manifest elsewhere in the affidavit, for the matters asserted

therein. Fennell is Corporate Director of Risks and Claims Management for Findlay; her personal

knowledge of the facts she recites may be inferred from her general job duties and the content of the

statement. 

Furthermore, the Sixth Circuit has stated that, “[c]orporate officers are considered to have

personal knowledge of the acts of their corporations and an affidavit setting forth those facts is

sufficient for summary judgment.” AGI Realty Service Group, Inc. v. Red Robin Intern., Inc., 1996
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WL 143465, *4 (6th Cir.1996) (citing Catawba Indian Tribe v. South Carolina, 978 F.2d 1334, 1342

(4th Cir.1992)). Here, as Corporate Director of Risks and Claims Management, Fennell is a

corporate officer and she is therefore considered to have personal knowledge of the acts of Findlay.

Defendants also seek to strike paragraph nine of Fennell’s affidavit. That paragraph states,

“[i]n connection with the injuries suffered by Kristy Bohanon, the Plan paid medical benefits on her

behalf in the amount of $125,075.” While Fennell does not claim to be a medical doctor, qualified

to render such an opinion, this is not dispositive. As the Corporation Director of Risks and Claims

Management, Fennell made the above statement based on knowledge gained through her position

with Findlay. Fennell is competent to testify about the contents of the paragraph.

Conclusion

Findlay has a right to reimbursement for its expenses under the plan and its agreement with

Bohanon. It is, accordingly, 

 ORDERED THAT 

 1. Plaintiffs’ motion for summary judgment be, and the same hereby is granted.

 2. Defendants’ motion to dismiss plaintiffs’ complaint for lack of subject matter jurisdiction

be, and the same hereby is denied.

 3. Defendants’ motion to strike portions of Geneva Fennell’s affidavit be and the same

hereby is, denied.

 The clerk shall enter judgment accordingly. So ordered.

s/James G. Carr
James G. Carr
Chief Judge
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