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I. Introduction 

 There has been a recent debate in the literature on the relative merits of arbitration, 
individual litigation, and class action litigation in providing adequate remedies for disputes  
arising out of the employment relationship.  For the last decade and a half, the debate centered on 
whether arbitration provided a fair forum for plaintiffs, despite the relative informality of the 
process, the employer’s ability to tailor procedures, and the claimed propensity of arbitrators to 
curry the favor of repeat-player employers.  The empirical literature has not borne out these 
criticisms.  Almost without exception, the studies find that employment arbitration is quicker; 
less costly; and results in a win-loss rate that is no different than in litigation, with median 
awards somewhat lower (perhaps due to the fact that low-value claims are more likely to proceed 
to hearing in the more informal process of  arbitration).1   
 
 With the introduction by employers of express provisions in employment arbitration 
agreements purportedly barring class action claims,2 the debate has shifted to the relative merits 
of individual arbitration versus class action litigation of employment claims.   Proponents of 
class action litigation make two empirical arguments for the superiority of their preferred mode 
of dispute resolution over individual arbitration.  First, it is maintained, class actions are likely to 
do a better job of providing compensation for claimants (and thus deterring employer 
wrongdoing) because by aggregating claims in a single proceeding, the employer will not be able 
to benefit from the costs of delay or costs of relitigating underlying liability in individual 
proceedings.  Second, it is further argued, class actions provide the only practicable vehicle for 
obtaining redress of certain low-value claims which, if required to be asserted on an individual 

                                                
* Respectively, Dwight D. Opperman Professor of Law, New York University School of Law; J.D., 2008  

University of Virginia School of Law; associate, Jones Day (as of September 2008).  We thank Cornell Law 
professors Theodore Eisenberg and Michael Heise and Laurence Gold, Esg. of Bredhoff Kaiser for helpful 
comments. Any remaining errors are entirely our own.   © 2008 by Samuel Estreicher and Kristina Yost.  All rights 
are reserved.  

1 See David Sherwyn, Samuel Estreicher & Michael Heise, Assessing the Case for Employment 
Arbitration: A New Path for Empirical Research, 57 STAN. L. REV. 1557 (2005); Theodore Eisenberg & Elizabeth 
Hill, Arbitration and Litigation of Employment Claims: An Empirical Comparison, DISP. RESOL. J., November 
2003-January 2004 at 44; Lewis L. Maltby, Private Justice: Employment Arbitration and Civil Rights, 30 COLUM. 
HUM. RTS. L. REV. 29 (1998); Alexander J.S. Colvin, Empirical Research on Employment Arbitration: Clarity 
Amongst the Sound and Fury?, EMP. RTS. & EMP. POL’Y J. (forthcoming, 2007); but cf.  Lisa B. Bingham, Is There 
A Bias in Arbitration of Nonunion Employment Disputes? An Analysis of Actual Cases and Outcomes, 6 INT’L J. 
CONFLICT MGMT. 369 (1995) (comparing employee damage awards in arbitration to the amounts actually 
demanded).  

2 This occurred in response to the Supreme Court’s ruling in Green Tree Fin. Corp. v. Bazzle,  539 U.S. 
444 (2003), that in the absence of an express limitation in the arbitration agreement, the arbitrator in the first 
instance has the authority to decide whether the agreement authorizes a  class-wide proceeding.  
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basis, would never be championed, thus allowing the employer to escape with impunity. Thus, 
plaintiff advocates argue, with some support in the courts,3  there should be a nearly blanket rule 
banning agreements precluding class action treatment for certain types of employment claims. 
 
 Unfortunately, very little empirical work has been done to test either of these 
propositions.   We begin in this paper the process of bringing some facts to light on potential 
recoveries in employment class actions. This is intended as preliminary assessment, to stimulate 
further research.     
 
 Few class actions go to trial.  Most settle well before trial. Some settlements may be 
private because they occur prior to class certification, but the overwhelming number of class 
actions cannot be settled without judicial approval.  The actual terms of settlement, once 
approved by the court, should be part of the public file in the case.  Moreover, in many cases, the 
terms have been publicized in the labor and employment press. 
 
 For this study, we have assembled a data set of major employment settlements reached 
since 1993.  Employment claims are those arising under Title VII of the Civil Rights Act of 1964 
(“Title VII”), the Age Discrimination in Employment Act of 1967 (“ADEA”), the Americans 
with Disabilities Act of 1990 (“ADA”), and other federal and state anti-discrimination laws, the 
Fair Labor Standards Act (“FLSA”) and similar state wage-hour laws, and the  Employee 
Retirement Income Security Act (“ERISA”).   
 
 Our essential finding is that, contrary to assumptions of some academic commentators 
and courts, mean individual potential recoveries and (with the exception of certain ERISA and 
state/federal off-the-clock claims) median potential individual recoveries are not negative-value 
amounts.  One therefore cannot assume as a prima facie matter that such claims would not be 
pursued by individual employees, whether in arbitration or litigation. Much, of course, depends 
on institutional design -- the costs of access to the forum, the delay factor, and whether attorney 
representation is required.  Class actions arguably reduce access costs and provide a mechanism 
for funding legal counsel but do so in a manner which through aggregation of claims may reduce 
the value of individual claims and entail a considerable loss of party autonomy.  We hope to 
provoke additional empirical research on whether class actions do a better job at providing 
compensation, both as to amount (net of costs) and  time from claim to recovery, than individual 
arbitration; and whether any such difference outweighs the loss of party autonomy inherent in 
class adjudication.  
 
                                                

3 See Muhammed v. County Bank of Rehoboth Beach,  189 N.J. 1, 16-17, 21, 912 A.2d 88,  97, 100 (2006) 
(“By permitting claimants to band together, class actions equalize adversaries and provide a procedure to remedy a 
wrong that might otherwise go unredressed...Other courts have referred to such small damage cases as ‘negative 
value’ suits recognizing that they ‘would be uneconomical to litigate individually…The finance charge for the loan 
in this matter was $ 60. The class of people whom plaintiff seeks to represent may have similar claims about that 
size. In fact, plaintiff had to roll-over her loan two times, bringing her compensatory claims to $ 180 that, with the 
possibility of treble damages available under CFA, may add up to a maximum of less than $ 600. One may be hard-
pressed to find an attorney willing to work on a consumer-fraud complaint involving complex arrangements between 
financial institutions of other jurisdictions when the recovery is so small.”). Cf. Gentry v. Superior Court, 42 Cal. 
4th 443,  458 , 165 P.3d 556 (2007) (discussing lower court decision “reject[ing] the argument that even an award as 
large as $37,000 would be ‘ample incentive’ for an individual lawsuit for overtime pay, and would obviate the need 
for a class action, pointing to the expense and practical difficulties of such individual suits.”). 
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II. Procedure for Settlement  

In class action practice, settlement procedure is more complicated than it is in a single-
party case.  Under Rule 23 of the Federal Rules of Civil Procedure, after a class has been 
certified, the court must approve any settlement before it becomes final.4  Before the court can do 
so, it must conduct a hearing and find that the settlement is “fair, reasonable, and adequate.”5  
Rule 23 generally requires that notice be given to all class members who would be bound by the 
settlement.6  This allows class members to object to the settlement.7  The court also must 
approve, under separate motion, any award of attorney fees. 8 Most of the settlements in our data 
set were resolved in this manner, and have therefore been approved by courts.  

 
There is, however, a small difference to be noted between employment settlements 

generally and FLSA settlements.  Under Rule 23, and therefore most class actions, typically all 
members of the class are included in the final settlement unless they opt-out of the proceeding. 9  
Under the FLSA, in order for a class member to be included in a settlement, he or she must 
specifically opt-in to the class.10  However, FLSA litigants often bring a hybrid Rule 23 class 
action (respecting the state wage-hour claims) coupled with an opt-in collective action 
(respecting the FLSA claim); the effect is that the settlement may ultimately be applied to class 
members who have not specifically opted in.  In pure FLSA collective actions,  because of the 
opt-in structure, generally each class member has to consent to the settlement before it can be 
valid.11  Furthermore, FLSA settlements typically have to be approved either by the Department 
of Labor or by the court after determining the settlement is fair.12   

 
Some employment discrimination cases are separately prosecuted by the Equal 

Opportunity Employment Commission (EEOC) and the procedure for settling those cases is also 
somewhat different.  First, the EEOC is exempt from the class representation requirements of 
Rule 23 and able to represent a class without meeting those requirements.13  Though these 
technical requirements of Rule 23 do not apply, in some cases courts still conduct an evaluation 
of EEOC settlements and notice is to be provided in the same fashion as a typical Rule 23 action.  
Similarly, EEOC settlements usually provide that each party must pay its own attorney fees, 
rather than the fees being deducted from the total settlement, unless a plaintiff has separate 
private counsel.   
                                                

4 FED. R. CIV. P. 23(e)(1)(A). 

5 FED. R. CIV. P.  23(e)(1)(C). 

6 FED. R. CIV. P.  23(e)(1)(B). 

7 FED. R. CIV. P.  23(e)(4)(A).  
8 FED. R. CIV. P.  23(h).  

9 FED. R. CIV. P.  23(c)(2)(B).  

10 29 U.S.C. § 216(b). 

11 Donald H. Nichols, Sign Up and Settle: FLSA Collective Actions, NATIONAL EMPLOYMENT LAWYERS 

ASSOCIATION, 2004 FIFTEENTH ANNUAL CONVENTION, June 25, 2004, at 4.  

12 See Lynn’s Food Stores, Inc. v. U.S., 679 F.2d 1350, 1352-53 (11th Cir. 1982) 

13 See General Tel. Co. of the Northwest v. EEOC, 446 U.S. 318 (1980).   
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III. Methodology 

 Our data set is comprised of class action settlements of employment claims that were 
approved by courts from 1993 through 2007 and reported in various labor and employment and 
class action reporters.  While we do not purport to include every settlement reached during this 
period,14 we were able to locate a large number of representative settlements through these 
methods.15   
 

The information we plumbed from these reports include the gross aggregate settlement 
amount, attorney’s fees, costs, class size (number of employees or former employees in the 
class), the type of claim, job title of plaintiffs asserting claim, and any information on the 
disposition of residual, i.e., unclaimed, amounts and incentive payments for lead plaintiffs.  
When not all of this information about a settlement was available in the commercial reports, we 
tried to obtain the missing information from court records and other news articles.  If the 
information could not be found, we have indicated that fact in our results.     

 
 The data were then separated by type of claim and mean (and median) individual 
potential recoveries were calculated; we use the term “potential recovery” because our sources 
do not always reveal the amounts particular individuals received or will receive. To calculate the 
net aggregate settlement amount, attorney fees and costs, where known, were subtracted from the 
gross settlement.  (Costs were not obtainable for every settlement.)  Attorney fees were not 
excluded when it was clear that they would not be paid from the settlement fund.   
 

Mean individual potential recoveries were then calculated by dividing the net settlement 
amount by the total number of class members with the exception of a few settlements for which 
individual awards were actually known  (For those settlements, the individual awards were 
used.)  Lead plaintiff payments and other distribution provisions were not taken into account in 
making this calculation but will be discussed later in this paper.  Means were also calculated for 
gross settlement amounts, net settlement amounts, attorney fees, and class size, as well as a few 
other categories.   
 

                                                
14 A major reason why some settlements have not been included is that terms have been kept under seal or 

subjected to confidentiality provisions by the parties.   

 15 Data from 1993-2003 were obtained from Attorney Fee Awards in Common Fund Class Actions,  24 No. 
2 CLASS ACTION REP. 4, (2003).  We then performed the same search of class action settlements performed in 
Theodore Eisenberg & Geoffrey Miller, The Role of Opt-Outs and Objectors in Class Action Litigation: Theoretical 
and Empirical Issues,  57 VAND. L. REV. 1529 (2004) for the years 1993-2005.  Every settlement in our data set for 
the years 1993-2003 was obtained from these two sources.  Finally, we searched the BNA’s Daily Labor Reports 
(DLR) over the last five years for any class action settlements.  If it was not clear in the Daily Labor Report that the 
lawsuit was a class action it was not included.  The information found in the DLR was then cross-checked with 
actual court documents approving the settlement where possible, or at least one other news source.   
 Settlements featuring only injunctive relief and no monetary award at all have not been included in the data 
set.  We found very few of such settlements.  However, settlements in which injunctive relief merely predominated 
were used.  Further, suits brought by the Department of Labor that were not clearly delineated as representative 
actions were excluded. 
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 Because some of the settlements were unusually high or low, we also calculated medians 
for gross settlements, individual potential recoveries and attorney fees.  Finding median amounts 
was very helpful in taking account of these types of cases because the median weighs each 
settlement once rather than giving undue effect to a very high or very low award.  The standard 
deviations for individual potential recoveries were also calculated. 
 
 Two tables in this paper contain most of the important data.  Table 1 is the more inclusive 
presentation of the data we have collected. If we had data on a gross settlement amount, but not 
on attorney fees or class size, the gross settlement was still included in the mean and median 
gross settlement figures in Table 1, even though we were unable to calculate a mean or median 
individual potential recovery without the class size information.   
 
 In Table 2, we present results for settlements for which we had all necessary information.  
We excluded any settlements that did not list the amount of attorney fees or class size, so the 
mean and median individual potential recoveries include only settlements for which attorney fees 
could be subtracted from the gross settlement.  Also, for discrimination awards, EEOC 
settlements were excluded from this data set because the EEOC can pursue litigation even where 
employment contracts require arbitration; hence, the policy debate is limited to private litigation 
versus private arbitration.16  Furthermore, the EEOC does not take attorney fees, so including 
these settlements would artificially inflate individual potential recoveries.17   

 
There are potential errors or biases in the data sources we used.  One source of error may 

be simply reporting errors by BNA and the other commercial services.  To increase our 
confidence level, we used Westlaw, Lexis or PACER to verify the reported settlement amounts 
where possible.  When the settlement information could not be found from those sources, the 
information was verified by at least one additional news source.  Of note, class size is often 
especially hard to ascertain in these suits, and often even the official court documents may only 
contain an estimate.  To err on the side of caution, we always took the total class size instead of 
the number of people who had filed claims unless the documents made it clear that the claims 
process had ended and this was the total number of claims that would be filed.  Because in some 
cases these sizes may be overestimates of the number of plaintiffs who actually file claims, some 
of the individual potential recoveries could be underestimated. 

 
A second source of bias is what might be called publication bias – settlements are likely 

to published by the commercial services where lawyers, principally plaintiff lawyers, alert the 
services of their having received judicial approval.  Presumably, they report only the more 
favorable settlements to the publications.  This could skew our data set to be more favorable to 

                                                
16 EEOC v. Waffle House, Inc., 534 U.S. 279, 293-94 (2002) (“No one asserts that the EEOC is a party to 

the contract, or that it agreed to arbitrate its claims. It goes without saying that a contract cannot bind a nonparty. 
Accordingly, the proarbitration policy goals of the FAA do not require the agency to relinquish its statutory 
authority if it has not agreed to do so.”) ( citations omitted). It should be noted that only those settlements to which 
the EEOC brought the lawsuit were excluded; those in which they merely intervened or were involved in some way 
were not. 

17 Our results broken down by type of claim  are discussed in  Part IV, B.   Observations about attorney fees 
are presented in Part IV, D.  The data are also separated by state to see if there any significant differences in the 
settlements or potential  individual recoveries across states.  These results can be seen in Part IV, F and Table 9.   
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plaintiffs than in mean or median employment class action cases (counting all class action 
filings).  

 
Other factors for which we do not have information include: the state of settlement, the 

timing from filing of claim to ultimate recovery; the value of any injunctive relief; the amount of 
any lead plaintiff awards; the disposition of unclaimed sums; and the income of plaintiffs in 
FLSA suits.  We have this information in some cases, and those will be discussed later in this 
paper.    
 
IV. Findings 

A. General Findings 

 The general findings have been split into two tables, Table 1 including all settlements, 
and Table 2 including only those for which we have all the relevant information, such as attorney 
fees and class size.  These tables include claims under Title VII, the FLSA, ERISA, state wage-
hour laws, and other miscellaneous state and federal statutes.  As can be seen in Table 1, the 
mean gross settlement for all employment claims is approximately $26 million, while the median 
is only $8.5 million.  Table 2 concerns only those settlements where we can calculate individual 
potential recoveries.  Here, the mean gross settlement increases to $28 million; the while the 
median is $9 million.   

 
As also shown in Table 2, the mean individual potential recovery for all claims is around 

$8,419 while the median is significantly lower, at $2,180.18  Here, the gap between median and 
mean individual potential awards indicates that there are a number of larger settlements raising 
the mean, while most of the claims are more centered around the median.  However, a better idea 
of the results and conclusions to be drawn from the data can be seen by looking at the individual 
potential recoveries for each particular type of claim.  

 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
18 This is a low amount when compared with mean demands in employment arbitration and single-plaintiff 

litigation.  For example,  Lewis Maltby  found  mean demands in arbitration and litigation to be $165,128 and 
$756,738, respectively.  Maltby, supra note 1, at 48. His mean recoveries were  lower amounts, $49,030 for 
arbitration and $530,611 for individual litigation, but still higher than the individual potential recoveries we have 
found here.  Id. 



- 7 - 
 

Table 1 – Statistics for All Settlements in Data Set 
 
 
 

 
 
 
 
 
 
 
 
 
 

                                                
19 Generally the Net Recovery in an EEOC action is the same as the Gross Settlement because parties cover 

their own attorney fees and costs., so this mean figure was not calculated. 

20 If the class brought an FLSA claim and one or more state-FLSA equivalent claims, then the settlement 
was included under the FLSA category.  

21 In some cases, these state-FLSA equivalent claims have been brought in conjunction with claims under 
other state laws.   

22 “Other” ERISA claims include cash balance, retaliation, and fiduciary duty claims other than stock drop 
suits. 

23 The settlements within the “other claims” category include claims under the Seaman’s Wage Act, state 
apparel statutes, WARN, and contract suits, as well as others. 

24 The amounts reflected in All Claims and Discrimination Claims do not include EEOC Settlements.  

Category  of Claim 
Sub-

Category  

Number of 
Settlements 
in Data Set 

Mean Gross 
Settlement 

for Category 

Median 
Gross 

Settlement 
for 

Category 

Mean Net 
Recovery 

      

Discrimination All 52 $26,512,500 8,500,000 $22,122,740 

 Race 22 $19,042,455 $6,397,500 $15,883,537 

 Sex 16 $27,809,750 $13,375,000 $21,801,807 

 Age 4 $16,962,500 $5,250,000 $10,790,228 

 EEOC** 32 $7,003,774 $1,425,000 n/a19 

 Other 10 $44,691,000 $34,630,000 $43,988,750 

FLSA20 All 32 $19,394,986 $7,377,580 $17,585,841 

 Classification 17 $25,947,220 $12,800,000 $19,946,777 

 Off the Clock 11 $15,920,545 $4,000,000 $16,901,539 

 Other 4 $1,102,699 $420,398 $1,435,557 

State Wage-Hour21 All 28 $21,433,886 $10,000,000 $16,533,473 

 Classification 16 $31,935,938 $12,250,000 $23,871,971 

 Off the Clock 11 $7,906,711 $7,272,000 $6,303,546 

 Other 1    

ERISA All 41 $53,593,434 $15,448,304 $48,682,227 

 Stock Drop 16 $31,644,531 $11,375,000 $26,533,580 

 Other22 25 $67,640,731 $26,000,000 $63,126,997 

Other Claims23 All 26 $11,916,272 $2,100,000 $10,007,097 

ALL CLAIMS24  179 $36,334,554 $8,500,000 $32,191,838 
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TABLE 2 – Statistics for Settlements Where Class Size and Attorney Fees are Known 

 
 

Category of 
Claim 

Sub-
Category 

Number of 
Settlements 
in Data Set 

Mean Gross 
Settlement 

for Category 

Median 
Gross 

Settlement 
for Category 

Mean Net 
Recovery for 

Category 

Mean 
Number 
of Class 

Members  
for 

Category 

Mean 
Individual 
Potential 
Recovery 

for 
Category 

Median 
Individual 
Potential 
Recovery 

for 
Category 

Standard 
Deviation 

of 
Individual 
Potential 
Recovery 

           

Discrimination All 39 $26,348,154 $8,700,000 $19,581,770 14,068 $12,255 $7,652 $13,689 

  Race 15 $17,218,933 $6,050,000 $12,600,869 1,163 $16,290 $12,500 $16,570 

  Sex 15 $27,946,267 $11,750,000 $20,524,340 16,140 $12,317 $10,588 $12,731 

  Age 4 $16,962,500 $5,250,000 $10,790,228 673 $9,600 $7,614 $8,311 

 Other 5 $56,450,000 $47,250,000 $44,730,000 57,282 $2,090 $1,925 $1,692 

FLSA All 25 $24,032,150 $10,000,000 $18,278,430 9,832 $5,830 $2,670 $9,116 

  Classification 16 $26,943,921 $13,200,000 $19,946,777 8,703 $7,669 $4,653 $10,937 

  Off the Clock 8 $20,806,375 $4,225,000 $16,901,539 13,194 $2,556 $1,798 $2,670 

 Other 1        

State Wage-
Hour All 

14 $26,581,672 $12,973,207 $17,571,578 12,998 $10,861 $3,300 $15,159 

  Classification 8 $40,465,625 $15,262,500 $26,605,968 1,490 $18,233 $15,267 $16,769 

  Off the Clock 5 $9,243,683 $9,000,000 $6,303,546 33,410 $1,127 $755 $978 

 Other 1        

ERISA All 30 $46,479,149 $14,686,979 $39,206,249 24,797 $6,257 $1,044 $14,760 

  Stock Drop 13 $33,724,038 $11,750,000 $26,633,331 42,295 $1,352 $805 $1,609 

 Other 17 $56,233,057 $15,000,000 $48,820,834 11,417 $10,007 $1,165 $18,932 

Other Claims All 22 $13,104,575 $2,000,000 $10,756,735 17,586 $5,957 $937 $13,526 

ALL CLAIMS   130 $28,450,354 $9,035,000 $22,238,223 16,199 $8,419 $2,180 $13,457 
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 It is clear the largest individual potential recoveries go to discrimination plaintiffs, with a 
mean individual potential recovery of $12,255 and a median of $7,652.  State wage-hour claims 
are also quite valuable for individual plaintiffs, with the mean individual potential recovery of 
$10,861.  ERISA and FLSA claims are both worth around $6,000 per plaintiff.  For ERISA, 
FLSA and state wage-hour claims, the median individual potential recoveries are distinctly 
lower, ranging from $1,000-$3,000, but higher for particular types of suits within each category.  
This can be seen in the chart below.   
 

Individual Potential Recoveries by Type of Claim
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B. Findings by Type of Claim 

1. Discrimination Claims 

 According to our data, discrimination claims are the most valuable claims for plaintiffs in 
employment litigation.  The mean discrimination settlement is $27 million when all settlements 
are included; the mean individual recovery is $12,255.  However, these individual plaintiff 
recoveries also have a relatively high standard deviation of approximately $14,000.  This means 
that the individual recoveries in discrimination class action settlements are fairly varied.  The 
data on discrimination suits in Table 3 reveal a wide spread, with the highest individual potential 
recovery at $62,000 and the lowest only $276.  Interestingly, the table shows two groupings of 
recoveries: one in the $10,000 to $100,000 range, and the other in the $1,000 to $5,000 range.  
Very few settlements fell between $5,000 to $10,000 or under $1,000.   
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TABLE 3 – Spread of Discrimination Settlements 
 

Size of Mean Plaintiff Potential 
Recovery 

Number of Settlements Within 
Size Range in Data  

Under $1,000 3 

$1,000-5,000 14 

$5,000-10,000 3 

$10,000-100,000 19 

 
 One important factor in determining potential individual recovery is the size of the class.  
Discrimination classes tend to be smaller than ERISA classes, but larger or comparably sized to 
wage-hour classes.  The mean class for discrimination class settlements has 13,634 members in 
comparison to the 33,000 mean class size for ERISA claims. These statistics do not fully reflect 
the true size of the differential, however, because there are two very large classes in our data set 
with over 100,000 class members.   Table 2 indicates that class size for these cases also varies 
widely by type of discrimination, but the two large classes overemphasize the difference.  One 
gender discrimination class had 160,000 members, and one “other” class had 225,000 – raising 
those respective class size numbers significantly. 
  

There are also some differences to note among sub-categories of discrimination claims.25  
The settlements are typically fairly different for each of these types of discrimination claims. As 
can be seen in Table 1 gender bias claims result in higher gross settlements, followed by race 
claims, and then age claims.  These amounts are all lower than the mean gross settlement for 
“other” discrimination claims of $44 million.  This is likely because the bulk of this category 
represents settlements where plaintiffs have asserted more than one type of discrimination.26  . 
 
 Although there are these minor differences in settlement amounts, the disparities vary and 
become more noticeable when looking at mean and median individual potential recoveries.  The 
mean individual potential recovery for a race claim is around $16,290, but is only around   
$12,000 for sex claims and 10,000 for age claims.  The median individual recoveries are also 
quite different, at $12,500 for race bias, $11,000 for sex, and $7,000 for age.  This seems to 
indicate that race claims consistently produce higher individual potential recoveries than the sex 
or age claims.   
 
  

2. FLSA & State Wage-Hour Claims 

 The mean gross settlements, median settlements and class sizes vary slightly for state 
wage-hour and FLSA claims.  The mean and median gross settlements are slightly higher for 
state than federal claims.  The mean class size also tends to be higher for state claims.  The mean 

                                                
25 Unfortunately, our sample of disability and national origin discrimination settlements is too small to note 

any trends about them, so the main discussion will revolve around race, sex and age claims. 

26 As previously noted, EEOC settlements were excluded from the discrimination settlements generally.  
When looking at the EEOC gross settlements in Table 1, they tend to be much lower than other discrimination 
settlements. 
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individual potential recovery varies quite a bit more between state and federal settlements:  
$10,861 for a state claim, but a much lower $5,830 for a federal claim. The median individual 
potential recoveries are lower for both, at $3,300 for a state claim and $2,670 for a federal claim.  
 

Gross settlement amounts differ widely for off-the-clock and classification suits, 
especially for settlements asserting only state law claims.27   For settlements asserting FLSA 
claims, gross settlements in off-the-clock cases average around $21 million, whereas gross 
settlements in a classification suit are on average worth $27 million. The median gross settlement 
amounts reflect the same pattern, with federal off-the-clock claims yielding significantly lower 
amounts than classification claims.   

 
For settlements asserting only state law claims, gross settlements in off-the-clock cases 

are generally about $8 million, in contrast to $32 million for a classification claim.  One 
explanation for this is that almost all of the state classification suits in our data set were settled in 
California, where settlements may typically be larger; by contrast, our federal claims data set 
contains settlements from a slightly wider range of states.  The median gross settlements show 
the same trend for state claims, but the differential between off-the-clock and classification 
claims is a bit smaller.   

 
The large differential between off-the-clock and classification is further reflected in a 

comparison of individual potential recoveries. The differential is quite large for state claims: 
mean individual potential recovery for an off-the-clock suit is $1,127, whereas it is $18,233 for a 
classification suit.  The federal claims settlements do not diverge quite so much, but the 
classification claims still typically pay out about $4,000 more per plaintiff than the off-the-clock 
claims.  The median individual potential recoveries show the same trend as well.  For federal 
suits, it is around $5,000 for a classification claim but less than $2,000 for an off-the-clock claim.  
For state claims, the differential is gaping, with the median classification claim yielding a median 
individual potential recovery of $15,267 compared to $755 for an off-the-clock suit. 

 
 This large differential in potential individual payouts is likely a function of income level, 
which tends to be considerably higher for claimants in classification suits than for claimants in 
off-the-clock suits.  We used proxies for deriving mean incomes of plaintiffs in the classification 
and off the clock suits based on occupation, approximate location, and approximate date of the 
settlement.  We obtained salary information from the U.S. Department of Labor’s Occupational 
Employment Statistics (OES) Survey.   Mean income figures for individuals with similar or 
identical job titles were used.   
 

Almost all of the cases involving classification claims in our data set were settled in 
California - this is largely due to the very large number of FLSA and state wage-hour actions 
brought in that state.  For the California state cases, we used the income in the county in which 
the suit was brought and settled.  For federal cases, we used the OES mean income levels for the 
largest metropolitan area in the particular federal district the case was brought in.    Thus, we 
                                                

27 “Off-the-clock” claims are typically asserted by hourly workers who believe they have not been paid for 
all time worked.  “Classification” claims are typically asserted by salaried, non-overtime-eligible workers who 
believe they should have been classified as overtime-eligible and therefore should have been paid an overtime 
premium for any hours over 40 in a given work week.  
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used Los Angeles income levels for cases settled in the Central District of California, San 
Francisco statistics for cases settled in the Northern District, and San Diego statistics for cases 
settled in the Southern District.  Only one of the classification cases was settled in a different 
state, Minnesota, and that income information was found using statewide OES data and 
averaging together the mean income levels of two occupations closely titled to the occupation in 
question in the case. 

 
For the off-the-clock data set, there were again several settlements from California, for 

which the OES survey data were used.  There was one case in Washington and one case in New 
Jersey for which we used statewide data from the OES.  For the three federal settlements in the 
group, we used OES data from the largest metropolitan areas in their respective districts, being 
Nashville for the Middle District of Tennessee and New York for the Southern District of New 
York.  

 
The following charts represent the mean and median incomes for classification and off-

the-clock claims.  The graphs immediately afterwards summarize the correlation between income 
level and the mean per plaintiff awards for both classification and off-the-clock claims.   

 
TABLE 4 – Mean and Median Income Levels for  

Classification and Off-the-Clock Claims 
 

Classification Claims – Federal & State 
Number of  Settlements 17 

Mean Income $65,105 

Median Income $58,635 
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Off the Clock Claims – Federal & State 

Number of Settlements 9 

Mean Income $31,454 

Median Income $31,633 
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Table 4 shows that plaintiffs in classification suits tend to have higher incomes than 

plaintiffs in off-the-clock suits.  But, contrary to what we expected, the graphs above do not 
reveal a positive correlation between income level of plaintiffs and individual potential 
recoveries in either classification or off-the-clock suits.   At some points in the classification 
graph individual recovery does go up with income level, but there are just as many points when it 
stays the same or even decreases.  The off-the-clock line may actually show a negative 
correlation between income level and individual recovery.  However, it is difficult to make any 
conclusions based on the off-the-clock line because it does have fewer data points than the 
classification line.  
  

3. ERISA Claims 

 ERISA claims are likely to be the least valuable in employment law settlements.  
The mean gross settlements tend to be quite large; but the class size is also the largest, with 
24,797 members on average.  It is important to note that the overall mean ERISA settlement is 
significantly larger than the stock drop sub-type in our data, largely because there are two very 
large ERISA settlements in the “other” data set affecting the overall gross settlement figure.  One 
cash balance settlement and one retaliation settlement within this category both had gross 
settlements in the $300-$500 million range, significantly raising the mean. The median gross 
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settlements fall within a closer spread of each other, being only about $4 million more for the 
“other” category than for stock drop suits. 

 
While the mean ERISA potential recovery is comparable to FLSA recoveries, the median 

potential recoveries for all types of ERISA claims are the lowest of any type of employment 
settlement, being only $1,044. The stock drop suits also tend to produce lower potential  
individual outcomes than the “other” suits.  In this case, it is likely because there is one ERISA 
retaliation settlement in the “other” group where the individual outcome is very high.  Also, 
importantly, the data indicate that there are three potential plaintiff awards that are under $100 
(two stock drop cases and one unknown), which are likely bringing these numbers down.    

 
Similar to discrimination claims, there is a wide disparity among settlements.  Table 5 

provides a basis for comparing the award disparity in ERISA cases to that in discrimination 
cases.   However, the distribution is quite different from that of discrimination suits.  Here most 
settlements are at the low end of the spectrum, with less in the middle, and then slightly more at 
the top.   
 

TABLE 5 – Spread of ERISA Settlements 
 

Size of Mean individual Potential 
Recovery 

Number of Settlements Within 
Size Range 

Under $1,000 14 

$1,000-5,000 9 

$5,000-10,000 2 

$10,000-100,000 5 

  
 

4. Other Claims 

 It is difficult to note any major trends among the diverse set of claims that constitutes this 
category, ranging from the Seaman’s Wage Act to state apparel statutes, to state contract claims.  
The mean gross settlement is around $12 million and the mean individual recovery is 
approximately $6,000.  The median individual potential recovery is also quite low, at $937.  All 
three of these figures are lower than the mean and median statistics for all employment 
settlements.  There are no specific inferences to be drawn from this difference, however, because 
the claims in this category are so widely varied.   
 

C. The Presence of Lead Plaintiff Awards and Unclaimed Funds 

One important variable to note is the presence of lead plaintiff incentive payments in 
some of these settlements.  Because we did not have such data for most of the settlements, we 
have thus far not factored this element into our computations.  Taking account of the incentive 
payments in the settlements for which we had the information, we found that it did not change 
the individual potential recoveries significantly. In fact, on average, these awards only decreased 
the individual potential recovery by $101.20.  The following table summarizes the effect of 
accounting for incentive payments to lead plaintiffs in calculating individual potential recoveries 
for each specific type of claim.  
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TABLE 6 – Effect of Lead Plaintiff Awards on Individual Potential Recoveries 
 

Type of Suit Number of Settlements where 
Lead Plaintiff Awards known 
within Type of Suit 

Mean difference in Individual 
Recovery after LP subtracted 
from Net Recovery 

ALL 41 $101.20 

Discrimination 12 $293.67 

FLSA 10 $38.43 

State Wage-Hour 5 $28.47 

ERISA 8 $4.10 

Other 6 $10.93 

 
As can be seen above, the lead plaintiff awards have the greatest effect on individual 

potential recoveries in discrimination suits, and a barely noticeable effect on outcomes in other 
suits. This is likely because lead plaintiff awards tend to be significantly larger in discrimination 
suits: on average, the total incentive awards paid to all lead plaintiffs are: $492,139 for 
discrimination suits, $76,142 for FLSA suits, $34,400 for state wage-hour suits and $20,500 for 
ERISA suits.   

 
Another unknown factor is the disposition of any unclaimed funds.  In some cases, the 

parties stipulated to the disposition of any unclaimed residual in the settlement, but we are not 
able to include that information in our tables because of uncertainty over whether in fact there 
will be unclaimed sums and how large the residual amount will be. Out of the settlements where 
we have information about the disposition of any residuals, five agreements awarded the residual 
to a non-profit or government organization such as a women’s rights organization, a scholarship 
fund, or a food bank, two redistributed the residual back to the class, three allowed the residual to 
go back to the defendant, two mandated that any residual be applied towards paying for 
arbitration or other types of costs, and two required that the excess money go to a charitable 
organization if less than a certain amount and back to the class if greater than that amount.    

 
Out of this small sample, it would seem that generally the money goes to a worthy cause, 

and in a few cases does revert back to the defendant. Consideration of any unclaimed funds may 
slightly reduce the gross settlement figures in the cases for which no money is redistributed back 
to the class. 
 

D. Observations about Attorney Fees 

On a pure numerical level, ERISA claims produce the highest attorney fees, with state 
wage-hour claims coming in second, followed by discrimination and FLSA claims.  The mean 
and median attorney fees show the same trend in this regard. However, as to which claims 
produce the highest fee as a percent of net recovery, that distinction goes to state wage-hour 
cases where attorney fees account for approximately 30% of the ultimate recovery.  Attorney 
fees in FLSA cases are about 28%, 26% in discrimination cases and only about 21% in ERISA 
cases.  It is expected that ERISA cases represent a higher absolute amount for attorney fees but a 
lower percentage of overall recovery, since the mean gross settlement for ERISA claims is so 
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high.  This indicates that the fees for ERISA claims may be higher but only because the gross 
settlements are higher as well.28  

 
However, the reasons behind the attorney fees and percentages of net recovery in other 

types of cases are less clear.  The higher fees in state wage-hour cases when compared to the 
FLSA and discrimination cases may simply be due to the cases being settled in different regions.  
Most of the state wage-hour settlements came from California, while the FLSA and especially 
discrimination settlements came from all over the nation.   

 
For discrimination claims, the fees were fairly consistent among the sub-categories of 

cases, with age claims yielding slightly higher fees as a percentage of recovery.  However, since 
the number of age bias settlements in our data is small, it is likely one larger percentage fee 
award which raised the mean.  The “other” discrimination category produces high attorney fees 
in general, but a smaller percentage of the fund than other discrimination settlements.   

 
In ERISA cases, the fees are larger for “other” settlements, but that is largely a result of 

the larger gross cash balance and retaliation settlements. For FLSA and state wage-hour 
settlements, the absolute amount of fees is lower for off-the-clock claims than for classification 
claims, largely as a result of the gross settlements being smaller as well.   Yet, the percentage of 
settlement awarded to attorneys tends to be greater for off-the-clock settlements.  One might 
expect the fees to be greater for the classification settlements, since establishing a 
misclassification may be more difficult to prove, but that is not what the results show.   

 
One potential explanation for this may be that sometimes as gross settlements increase, it 

is not as a result of any effort the attorneys put in, but simply a consequence of the class size 
being larger as well.  This suggests that attorneys would receive the same absolute fee award for 
a smaller gross settlement with a smaller class, making the fee as a percentage of recovery larger.  

                                                
28 See generally, Theodore Eisenberg & Geoffrey Miller, Attorney Fees in Class Action Settlements: An 

Empirical Study, J. EMPIRICAL LEGAL STUD., March 2004, at 27.  
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TABLE 7 – Attorney Fee Statistics for Settlements Where Known 
 

Category  of 
Claim 

Sub-
Category 

Number of 
Settlements 
within Data 

Set 
Mean Gross 
Settlement 

 
Median 
Gross 

Settlement 

Mean 
Attorney 

Fees 

Median 
Attorney 

Fees 
Mean Net 
Recovery 

Fee as % of 
Gross 

Settlement 

           

Discrimination All 44 $30,791,439 $12,853,652 $7,067,209 $3,416,599 $23,540,943 26.1% 

 Race 19 $22,266,174 $8,400,000 $5,230,122 $1,750,000 $17,089,940 26.4% 

 Sex 14 $30,654,000 $22,231,000 $7,515,332 $4,912,500 $22,587,650 26.6% 

 Age 3 $22,500,000 $5,500,000 $7,528,406 $2,000,000 $14,318,510 30.8% 

 Other 8 $54,388,750 $42,755,000 $10,473,125 $9,600,000 $43,988,750 22.9% 

FLSA All 27 $23,123,242 $9,500,000 $5,573,854 $2,500,000 $17,585,841 27.8% 

  Classification 16 $26,943,921 $13,200,000 $7,008,159 $3,418,394 $19,946,777 26.9% 

  Off the Clock 8 $20,806,375 $4,225,000 $4,511,370 $1,550,000 $16,901,539 29.3% 

 Other 3 $1,825,270 $1,825,270 $757,513 $650,000 $1,435,557 27.8% 

State FLSA All 15 $24,942,894 $12,946,413 $8,380,039 $3,725,000 $16,533,473 29.2% 

  Classification 9 $36,191,667 $14,900,000 $12,313,852 $3,750,000 $23,871,971 29.1% 

  Off the Clock 5 $9,243,683 $9,000,000 $2,867,185 $3,000,000 $6,303,546 30.2% 

 Other 1       

ERISA All 40 $56,111,046 $26,000,000 $10,803,241 $4,600,000 $48,682,227 20.8% 

 Stock Drop 15 $33,554,167 $11,750,000 $6,909,313 $3,900,000 $26,533,580 20.1% 

 Other 25 $70,209,095 $27,250,000 $13,139,598 $5,000,000 $63,126,997 21.2% 

Other Claims All 26 $12,333,923 $2,200,000 $2,001,817 $725,000 $10,007,097 30.6% 

ALL CLAIMS   152 $32,394,965 $11,000,000 $7,048,215 $3,000,000 $25,953,632 26.1% 
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E. Injunctive Relief Included in Settlements 

A significant number of these settlements contain injunctive relief provisions.  The 
incidence of such provisions varies with the type of claim brought.  For instance, of all the 
settlements in the data set, including EEOC settlements, 98 of them clearly contained some sort 
of injunctive relief.  Of this number, 64 of them were private discrimination suits, and 27 were 
brought by the EEOC.  Six private discrimination suits and 18 EEOC suits contain some sort of 
formal consent decree. There may be other settlements within the data set that provide for 
injunctive relief as well, but if so, the documents we have do not so indicate.  

   
The table below summarizes the types of injunctive relief achieved by these settlements.  

Some of the settlements may simply provide for a change to a specific policy that is not readily 
categorized, and those are simply included in “some relief.”  The next three are different types of 
monitoring devices the parties agreed upon.  These categories are not mutually exclusive, and so 
one settlement may be included in the numbers of all seven of them.  Finally, the last category, 
stopping action, only has been selected if that is the only real form of injunctive relief agreed to 
in the settlement.  Many of the settlements that provide other kinds of relief also have clauses 
requiring the employer to stop whatever illegal behavior in which they had been engaging.  
 

TABLE 8 – Injunctive Relief 
 

 All Discrimination EEOC ERISA FLSA/State 
Wage-Hour 

Other 

Some relief 98 38 27 15 9 10 

Training 43 20 23 1 0 0 

Selection 
System 

30 22 8 0 0 1 
 

Jobs 13 6 6 1 0 1 

Increase 
opportunities 

29 14 5 5 0 5 

Class counsel 
monitoring 

6 5 1 0 0 0 

EEOC 
monitoring 

13 2 12 0 0 0 

Hiring or 
appointing 
monitor 

39 20 9 8 0 2 

Stop action 10 1 4 0 4 1 

  
  Some of the categories include different actions based on the types of claims involved.  
Training generally means some type of equal opportunity or diversity training, since 
discrimination settlements are usually where it is applied.  In the one ERISA settlement that had 
a provision for training, it was simply for training of fiduciaries to better serve employees.  
Similarly, the “selection system” category generally includes revising policies on hiring, 
promotion, performance evaluations and/or discipline in discrimination cases. In the one “other” 
case that included it, it involved a change in evaluation of part-time workers under a state statute.  
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 The “jobs” category is self explanatory. Again, it generally only applies to discrimination 
settlements, but one ERISA settlement did require hiring a certain number of class members and 
the same part-time state statute settlement involved hiring as well. The broad “increase 
opportunities” category includes a wide range of different types of relief.  In discrimination suits, 
it usually refers to increased advertising and recruiting to minority candidates or helping 
minorities secure employment in a broad sense.  Scholarship programs would also fall under this 
category and was included in at least one settlement. In ERISA suits, on a general level, it refers 
to providing more opportunities for employees to be actively involved in their pension plans.  
This includes providing more diversification options, financial planning services and/or giving 
them access to an automated system to view their accounts. In the context of “other” suits, it can 
mean anything form providing the option of using better safety gear to helping immigrants 
become settled in the country for their jobs.   
 
 The monitoring categories are fairly self explanatory.  The EEOC monitoring option 
obviously only applies to discrimination suits, and generally was found only in cases brought or 
maintained by the EEOC.  The two discrimination lawsuits that provided for EEOC monitoring 
were suits in which the EEOC had intervened, but did not facilitate the settlement.  The hiring or 
appointing of a monitor category is a bit harder to define.  This can include hiring of a special 
master or ombudsman, the creation of an HR or EEO department to monitor compliance or 
forming an employee committee or task force.  It can also include a requirement of a second 
opinion for investment guidance in ERISA cases.  Enforcement by hiring of a monitor or by 
class counsel may be less effective than continued monitoring by the EEOC, but still better than 
no enforcement mechanism at all. 

 
F. Findings by State of Settlement  

Based on the differences in laws, courts, and attorneys in various states it was helpful to 
analyze the settlements by the state in which they were approved.  Generally, there are some 
clear differences across states, but much of this difference can be attributed to the differences in 
sample size among the states.  The vast majority of these claims are all federal claims, with 
settlements ultimately approved in district courts in those states.  Yet, there are a few settlements 
involving state claims that were settled in state courts.  A large number of these settlements were 
approved in California and a good-sized number were approved in New York, Illinois, 
Washington and Pennsylvania. The following table summarizes the results.  
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TABLE 9 – Mean and Median Individual Potential Recoveries by State 
 

State* Number of Settlements Mean Recovery Median Recovery 

California 37 $7,042 $2,000 

District of Columbia 5 $12,218 $11,350 

Delaware 2 $1,187 $1,187 

Florida 4 $378 $371 

Georgia 3 $15,116 $7,576 

Illinois 9 $5,813 $2,400 

Kansas 3 $13,503 $19,077 

Louisiana 2 $8,965 $8,965 

Michigan 3 $4,688 $805 

Minnesota 7 $9,327 $4,232 

New Jersey 4 $21,946 $5,406 

New York 11 $11,444 $1,259 

Ohio 4 $1,282 $1,329 

Oklahoma 2 $35,497 $35,497 

Pennsylvania 10 $5,280 $2,282 

Texas 5 $17,733 $13,158 

Washington 8 $4,628 $2,161 

*Only states in which there was per plaintiff data on at least two settlements were included in this table. 

 
 For many of the states with higher mean and median individual potential recoveries we 
had fewer settlements in our data set, so the numbers are not very representative of what the 
median and mean recoveries in those states actually are.  These states include Georgia, New 
Jersey and Oklahoma.  One of these states, Florida, also had extremely low mean and median 
individual potential recoveries, but with the relatively small amount of data points, this may not 
be representative of the state either. 
 

 The states with at least five settlements are italicized in the table.  Among those states, 
the mean individual potential recoveries by state are quite varied, as can be seen above. The three 
states with the highest mean individual recoveries are Texas, the District of Columbia, and New 
York, in that order.  The median individual recoveries are similarly high for Texas and the 
District of Columbia, but significantly lower for New York, which is likely because two of the 
settlements in the New York data set have individual potential recoveries of over $50,000, 
whereas the rest are in the $1,000-$2,000 range.   
 

With recoveries falling somewhere in the middle, California, the most represented state, 
has 37 settlements and a mean individual potential recovery of $7,042.  The median individual 
potential recovery is a lower $2,000. Minnesota’s mean individual recovery is also in the middle 
of the range, with a $9,327 mean and a $4,232 median. Illinois, Pennsylvania and Washington all 
have lower-end individual recoveries of around $5,000 that are more in line with the mean 
individual potential recoveries for ERISA and FLSA suits in the larger data set. 
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V. A Brief Comparison of Our Results to Recent Studies of Individual Recoveries in 
Arbitration  

A study of American Arbitration Association (AAA) awards in 1999 and 2000 by 
Theodore Eisenberg and Elizabeth Hill suggests that arbitration awards obtained by individual 
employees may be higher than the potential individual recoveries in employment class actions 
(to the extent reflected in our data set).  Eisenberg and Hill separated their results by Civil Rights 
and Non-Civil Rights Employment Disputes, and split up claims made by higher paid employees 
from those made by lower paid employees.29 Since our data has not been separated in these 
ways, comparisons are of necessity rough.   

 
Eisenberg and Hill found the mean AAA award for a Non-Civil Rights claim was 

$211,720 in the case of higher pay employees, and $30,732 for a lower pay employee.30 Further, 
they found the median award for a higher pay employee to be $94,984, and for a lower pay 
employee, $13,450.31 For Civil Rights claims, the mean was $32,500 for a higher pay employee 
and $259,795 for a lower pay employee.32  The median awards for these actions were $32,500 
for a higher pay employee and $56,096 for a lower pay employee.33  A more recent paper by 
Alexander J.S. Colvin, which examined empirical research on arbitration, yielded similar 
results.34   

 
Although much work remains to be done, some very tentative observations may be 

hazarded.   Results reported for employment arbitration awards are uniformly higher than the 
results we have found for mean and median individual potential recoveries in class action 
lawsuits.  The highest mean potential individual recoveries in our data set are $12,255 for a 
discrimination claim and $10,861 for a state-wage hour claim, with the rest of our mean and 
median results all below $10,000.   

 
The time from the filing of a case to its resolution is another factor weighing in favor of 

arbitration instead of class action litigation.  In our data set, the mean number of days from the 
filing of a lawsuit to the final approval of the settlement by the court is 1,327 and the median 
number of days is 1,160. This means that plaintiffs on average have to wait more than three years 
before they can receive any kind of award.  Even more significantly, as can be seen in Table 10 
below, this number does not vary greatly by the type of claim involved – the long waiting time 
seems to be universal among class action settlements.   

 

                                                
29 Eisenberg & Hill, supra note 1, at 50.  

30 Id.  

31 Id.  

32 Id.  

33 Id.  

34
 Colvin,supra note 1.  
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TABLE 10 – Number of Days from Filing of Lawsuit to Approval of Settlement 
 

 Mean Time (Days) Median Time (Days) 

Discrimination 1,422 1,246 

FLSA 1,040 987 

State wage-hour 1,287 1,243 

ERISA 1,315 1,216 

ALL 1,327 1,160 

 
In contrast, Eisenberg & Hill found significantly shorter periods between filing a claim 

and the ultimate resolution in AAA arbitrations.  They found the mean time in non-civil rights 
employment disputes to be 271 days for higher-paid employees and 233 days for lower-paid 
employees.35  The median was 246 days for higher-paid and 216 for lower-paid employees.36  
For civil rights employment disputes, the mean was 383 days for higher-paid employees and 262 
days for lower paid employees, with the median being 349 and 236, respectively.37 

 
These comparisons suggest that class action employment disputes that settle take three to 

four times longer than arbitrations to reach resolution.  Class actions that do not settle, but go to 
trial instead likely take even longer to resolve.  Interestingly, Eisenberg & Hill compared their 
findings to individual employment litigation in state and federal court, and found the average and 
median number of days until resolution to be around 600-750 for most of the different types of 
claims.38  Class actions, unsurprisingly, take a much longer amount of time to resolve than this 
individual litigation. This long delay in class actions may deflate ultimate settlement amounts, as 
lead plaintiffs, plaintiffs’ attorneys and class members begin to be anxious to receive some 
compensation.  

 
VI. Conclusion 

 While our data set does not include every settlement of employment law class or 
collective action over the past fifteen years, it includes a large sample of them.  Although the 
numbers vary by type of claim, state of settlement, and income level of plaintiffs in some cases, 
it cannot categorically be said that employment law claims in general are not worth individually 
pursuing in arbitration.   Discrimination and wage-hour classification claims produce higher 
individual outcomes than the others, and individuals likely would be incentivized to bring these 
in arbitration.   
 

ERISA and wage-hour off-the-clock claims are certainly not producing “negative value” 
settlements, but the individual outcomes class members are receiving in these suits may or may 
not make individual action worthwhile, depending on the specific type of claim being brought.  
Perhaps more importantly, the resolution time for claims in arbitration is more than three times 
shorter than that of class action litigation and other empirical research has shown the process is 

                                                
35 Eisenberg & Hill, supra note 1, at 51. 
36 Id. 

37 Id. 

38 Id. 
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easier for individual employees.  The delay factor in these large class actions may motivate 
plaintiffs and their attorneys alike to settle for less money than the claims are actually worth, a 
factor that appears to be considerably less significant in arbitration. 

 
Selections effects are very important here; hopefully, future work will shed light on 

whether there is some difference between the class action vehicle and arbitration that causes 
inherently different types of claims brought through each channel.  We would also need to 
account for the potential selection bias in class action cases – that plaintiff lawyers may under-
report less favorable settlements and are highly selective in picking cases for class action 
treatment.  If so, the characteristics of individual and class claims may differ in systematic ways.  
In the interim, our data shows that potential individual recoveries for many types of employment 
disputes are valuable enough to place in question the arguments that these are categorically 
“negative value” cases that will be brought forward, if at all, only through the class action 
vehicle.    
 
 


