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A Curious ERISA Case Before the Supreme Court
 Becomes More Confused 

Kennedy v. DuPont Savings Plan Administrator, No. 07-636 has become even more
confused.  The estate of a  participant’s (William Kennedy denoted as “William”) claimed to be
entitled to receive William’s death benefit on the ground that the designated beneficiary and his
former spouse (Liv Kennedy denoted as “Liv”) had waived her right to receive the benefit
thereby entitling William’s estate, as contingent beneficiary, to that benefit.  The dispute was
whether William’s primary designation had been rendered ineffective by a waiver by Liv that
was contained in a domestic relations order (“DRO”) that was not a qualified domestic relations
order (“QDRO”). 

After hearing the oral argument the Supreme Court requested supplemental briefs that
addressed the following issue:

Whether 29 U.S.C. §1104(a)(1)(D), mandating administration of

a plan in accordance with plan documents, required that the

distribution in question be made to Liv Kennedy, even on the

assumption that a waiver of her interest was not otherwise subject to

statutory bar. 

In essence, the Court asked if the DuPont Savings Plan (the “Plan”) were a life insurance
plan, which plans are not subject to the Alienation Prohibition, would the Plan be required to pay
William’s death benefit to Liv under 29 U.S.C. §1104(a)(1)(D), described as the “plan
documents rule.”  The cited statute requires compliance with all applicable ERISA requirements,
whether they are included within the plan documents.

 The parties and the Solicitor General filed supplementary briefs on November 10, 2008. 
These briefs, like those in response to the certified question, did not fully address the Court’s
question.

The brief for William's estate asserted that ERISA plans may not limit the fundamental
right of a person to make a common law waiver, even though Liv, the waiving party, was
challenging the effectiveness of the waiver.  This approach is consistent with the plan documents
rule because it presumes ERISA plans must follow the designation terms of common-law
waivers.  Thus, the Plan could not be required to pay Liv because the waiver provides otherwise.

By contrast, the brief of the Solicitor General and the brief of the SIP Plan administrator
asserted that ERISA plans may not follow a common-law waiver that is contrary to the plan’s
terms.  Therefore, the plan documents rule requires the Plan to pay Liv.  But neither of the two
briefs identified the designation terms of the Plan that precluded adoption of the common-law
waiver at issue. 
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William’s estate presented five major arguments, as follows: 

(1) The plan documents rule does not determine benefit payment obligations
because it is part of the ERISA fiduciary obligations, which apply only to “financial/
Investment matters.”  Thus, the rule does not prevent common-law waivers from
determining benefit payment obligations.  

The premise and conclusion are incorrect.  In Egelhoff v Egelhoff, the Supreme Court
described how the plan documents rule is used to determination of benefit entitlements, which
entitlements generally determine the ERISA plan’s benefit payment obligations. 

(2) If, arguendo, the plan documents rule determines benefit payment obligations,
the rule is inapplicable to designation forms and common-law waivers because neither are
plan documents.  Thus, both may determine such obligations.  

The premise is incorrect, but the conclusion is correct.  Designation forms and common
law waivers that satisfy the requisite plan designation terms and procedures thereunder, i.e., the
plan documents rule, determine benefit payment obligations.  Other forms and waivers do not
determine such obligations.

(3) The right to make a common-law waiver of benefits is a fundamental right which
must be part of all ERISA plans.  Settlements, which may include common-law waivers,
among disputants are so widely accepted that they may only be banned by an explicit
statutory provision, which ERISA does not contain. The original brief of the Plan
administrator supported this assertion for settlements without common-law waivers. 

 Both assertions are incorrect.  The Supreme Court has limited the ERISA application of
common-law to cases in which there is an ERISA gap. There is no such gap with respect to plan
designations.  ERISA provides that their effectiveness is determined by plan terms. 

ERISA addresses only those settlements that are part of DROS.  Pension plans are only
permitted to follow the designation terms of settlements that are part of those DROs which are
QDROs. The QDRO provisions have no exemption for common-law waivers.  The QDRO
provisions are being disregarded for purposes of this supplemental question, except to the extent
they are included in the plan documents.  

(4) ERISA Plans are required to notify plan participants and beneficiaries of the 
“circumstances which may result in disqualification, ineligibility, or denial or loss of
benefits” Thus, the Plan’s failure to notify beneficiaries that their benefits may not be
waived means that the beneficiaries retained the fundamental right to waive their benefits.  

The premise is correct, but the conclusion is incorrect.  The failure of a Plan administrator
to give notice of a manner by which a beneficiary may waive benefits, such as a requirement that
benefit claims be filed within thirty days, undermines the claim that the beneficiaries may lose
the benefits in such a manner, such as by failing to file a claim within thirty days, or in this case
by completing a common law waiver that the plan prohibits.
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(5) It is unjust for the plan documents rule to place sole reliance on designation
forms.  This sole reliance frustrates the expectations of participants, who generally prefer
that their former spouses do not obtain their benefits, and it prevents courts from resolving
ambiguous beneficiary designations or overturning designations by incompetents.  

Whether just or unjust, the Supreme Court rejected the application of a state law
provision that, upon a participant’s divorce, there was an automatic revocation of a designation to
a participant’s spouse when it held that such state laws were preempted, in Egelhoff v. Egelhoff.  

The remaining assertions are incorrect.  The plan documents rule permits court to review
ambiguous designations, including the requisites for their execution.

The Plan Administrator presented four major arguments, as follows:

(1) ERISA requires administrators to pay those beneficiaries who are designated by
the participant or by the terms of the plan. Thus, ERISA prohibits payments pursuant to
common-law waivers which violate the plan documents.

The premise and conclusion are correct. They don’t discuss whether the terms of the Plan
prohibit common law waivers.

(2) Benefit payments made in accordance with the terms of QDROs are consistent
with the plan documents rule.  Thus, such payments may not be used to justify payments
made in accordance with the terms of common-law waivers which violate plan documents.

The premise and conclusion are correct. They don’t discuss whether the terms of the Plan
prohibit common law waivers.

(3) It is administratively simpler to make payments pursuant to the terms of QDROs
than pursuant to the terms of DROs that are not QDROs.  

The assertion is correct.  However, this does not prevent plan sponsors from choosing to
accept common-law waivers.  

Plan sponsors may, and do, select provisions that require administrative complexity.  For
example, the Plan accepts Code Section 2518 tax disclaimers, whereby the disclaimant avoids
federal gift taxes on the disclaimed benefit.  The Plan administrator must  determine whether the
disclaimant received consideration for the disclaimer because the Plan will not be tax qualified if
it accepts a disclaimer for which any consideration was paid.

(4) The Plan provides that revocations had to be made as prescribed by the Plan,
which supplied forms for such purpose. 

The assertion is correct but does not mention the provision that revocations be made with
QDROs.  More generally, the Plan administrator did not assert that the Plan only permits
revocations that fit within categories, each of which excludes common-law waivers, such as plan
forms or QDROs.  The Plan does not appear to have a provision that prohibits following the
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designation terms of a DRO that is not a QDRO.   Thus, further inquiry needs to be made to
determine if the Plan documents and the designation procedures pursuant to those documents
prohibit reliance on common-law waivers, such as the one at issue.

 

The Solicitor General, in addition to presenting the major arguments put forth by the Plan
administrator,  presented two additional major arguments, as follows:

(1) The Supreme Court has prevented common-law from revising the text of ERISA,
and has limited the application of common-law to ERISA to the bridging of ERISA gaps.
There is no such gap with respect to ERISA benefit payment obligations which are
determined by plan terms.

The assertion is correct.  Thus, the designation terms and procedures of an ERISA plan
need not accept common-law waivers.  On the other hand, because the Alienation Prohibition is
being disregarded for the purposes of this question, the ERISA plan may also follow the
designation terms of a common-law waiver.

(2) Common-law waivers contrary to the assertion of William’s estate, may not be
enforced as a matter of state law after the benefits are paid out.  

This assertion is correct.  It is consistent with the Supreme Court holding of Egelhoff v.
Egelhoff, which prohibited the enforcement of state law to obtain either distributed pension
benefits or distributed life insurance benefits.  

However, William’s estate did not press the state law remedy argument before the
Supreme Court.  Instead, it was pressed in suggestions by the Plan administrator, the AARP,
ERIC, the ABC, and the only commentator cited by the Plan administrator as support for the
position that a plan administrator may disregard common-law waivers that violate its plan
documents.

Conclusion:

The Supreme Court may still be able to discern three ERISA core principles from all the
briefs that have been filed in this case and from the oral argument.  First, ERISA benefit
entitlements are determined by Plan terms.  Second, ERISA protects benefit entitlement after the
plan has paid the benefits.  Third, the QDRO Provisions apply to all DROs pertaining to pension
plans.  The Court may reinforce each principle by using  them explicitly in a decision on behalf
of the Plan administrator.

All these matters will be discussed in much greater detail in an article of mine that is
scheduled to appear in the Charleston Law Review before the end of the year.


