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Pension Protection Act Now Law! 
 
President Bush signed the Pension Protection Act of 2006 (P.L. 109-280) into law 
on Thursday, August 17, 2006.  The twenty month legislative debate over pension 
funding reform is officially over, but the fun is just beginning plan sponsors, 
regulators, and others who must sort through and try to interpret the new law.  In 
order to help with that process, Deloitte's Global Employer Rewards has produced 
two booklets on the new law. The first, "Securing Retirement: An Overview of the 
Pension Protection Act of 2006," provides a comprehensive summary of the new 
law and is available on www.deloitte.com.  "Securing the Future:  Defined Benefit 
Plans and the Pension Protection Act of 2006," which focuses on the new funding 
rules for single-employer defined benefit plans, will be available early this week.  
Please contact your Deloitte advisor if you have questions about the new law or if 
you would like copies of either booklet. 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
IRS Issues Final Anti-cutback Regulations for Defined Benefit Plans.  The IRS has 
issued final regulations creating a utilization exception to the IRC § 411(d)(6) anti-
cutback rule for eliminating optional forms of benefit from defined benefit plans.  71 FR 
45379 (August 9, 2006).  The final regulations also codify the Supreme Court’s decision 
in Central Laborers’ Pension Fund v. Heinz, 541 U.S. 739 (2004), but apply the 
reasoning of that decision more broadly.   [Page 2] 
 
Health Reimbursement Account May Not Reimburse Health Care Expenses of Non-
Spouse, Non-Dependent Beneficiary After Participant’s Death.   IRS Revenue Ruling 
2006-36 addresses the question of what happens to the unused balance in a Health 
Reimbursement Account after the employee, his spouse and all of his dependents are 
deceased.  Revenue Ruling 2005-24 held that the remaining funds could not be 
distributed to a designated beneficiary or the employee’s estate.   [Page 5] 
 
EEOC Proposed Rule Affirms No ADEA Claims for Reverse Age Discrimination.   
Proposed rules that codify the Supreme Court’s ruling barring claims based on reverse 
age discrimination are open for comment and expected to receive significant support 
from employers.  71 FR 46117 (August 11, 2006).   [Page 6] 
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1.   IRS Issues Final Anti-cutback Regulations for Defined Benefit Plans 
 

The IRS has issued final regulations creating a utilization exception to the IRC § 411(d)(6) anti-
cutback rule for eliminating optional forms of benefit from defined benefit plans.  71 FR 45379 
(August 9, 2006).  The final regulations also codify the Supreme Court’s decision in Central 
Laborers’ Pension Fund v. Heinz, 541 U.S. 739 (2004), but apply the reasoning of that decision 
more broadly.   

 
Background 

 
In general, IRC § 411(d)(6)(A) prohibits plan amendments that have the effect of reducing 
participants’ accrued benefits.  This so-called “anti-cutback rule” clearly prohibits, for example, 
retroactive changes to a defined benefit plan’s benefit accrual formula if the change would cause 
any participant’s accrued benefit to be reduced.  The anti-cutback rule does not prevent plan 
sponsors from changing their plans to reduce future benefit accruals. 
 
Additionally, IRC § 411(d)(6)(B) specifies plan amendments that eliminate or reduce an early 
retirement benefit or retirement-type subsidy, or eliminate optional forms of benefit, with respect 
to benefits attributable to service before the amendment, are treated as reducing accrued benefits.  
However, the IRC directs Treasury to issue regulations permitting plan sponsors to amend their 
plans to reduce or eliminate early retirement benefits and retirement-type subsidies that create 
significant burdens or complexities for the plan and its participants, so long as the amendment 
does not adversely affect the rights of any participant in a more than de minimis manner.  The 
IRC also gives Treasury authority to issue regulations permitting plan sponsors to eliminate 
optional forms of benefit. 
 
(IRC § 411(d)(6)(E) generally permits defined contribution plan sponsors to eliminate forms of 
distribution as long as a single-sum payment is available.  The Treasury and IRS issued final 
regulations pursuant to this provision in 2005.) 
 
Last summer Treasury issued comprehensive final regulations (the “2005 final regulations”) that 
provided two limited exceptions to the general rule that a plan sponsor may not amend its 
defined benefit plan to eliminate optional forms of benefit with respect to previously accrued 
benefits.  Both the “redundancy” and “core option” exceptions are designed to ensure 
participants continue to have certain distribution options available after a plan eliminates one or 
more optional forms of benefit.   
 
At the same time, Treasury issued proposed regulations that would create a third exception (the 
“utilization” exception) permitting defined benefit plan sponsors to eliminate certain optional 
forms of benefit that have not been used for two or more years.  The proposed regulations also 
addressed the interaction between the anti-cutback rule and the IRC § 411(a) minimum vesting 
rules.  The 2006 final regulations adopt these proposals with modifications, and also make some 
changes to the 2005 final regulations. 
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New Utilization Exception 
 
As noted, the 2006 final regulations create a utilization exception plan sponsors can use to 
eliminate or reduce all optional forms of benefit that make up a generalized optional form with 
respect to previously accrued benefits.  The utilization exception will apply only if (1) the 
generalized optional form was available to at least 50 participants during the “look-back period”, 
and (2) no participant has elected any optional form of benefit that is part of the generalized 
optional form with an annuity start date that is within the look-back period.  The utilization 
exception is not available to eliminate “core” options, which include a straight-life annuity, a 75 
percent joint and survivor annuity, a ten-year term certain and life annuity, and the most valuable 
distribution option for a participant with a short life expectancy. 
 
The look-back period includes the two plan years immediately preceding the year of adoption, 
plus the period preceding the date of adoption.  With respect to the year of adoption, plan 
sponsors can exclude from the look-back period the month of adoption and the preceding one or 
two calendar months if within the year of adoption.  Also, plan sponsors can extend the look-
back period to as many as five years immediately preceding the year of adoption if needed to 
satisfy the requirement that the generalized optional form of benefit has been available to at least 
50 participants during the look-back period.  At least one of the plan years in the look-back 
period must be a 12-month plan year. 
 
A generalized optional form of benefit is available to a participant only if he or she was eligible 
to elect to begin payment of an optional form of benefit that is part of the generalized optional 
form being eliminated with an annuity start date within the look-back period.  This does not 
include a participant who – 
 

• did not elect any optional form benefit with an annuity start date within the look-back 
period; 

• elected an optional form of benefit that included a lump-sum representing at least 25 
percent of the participant’s accrued benefit; 

• elected an optional form of benefit that was available only for a limited period of time 
and that contained a retirement-type subsidy where the subsidy that is part of the 
generalized optional form being eliminated was not extended to any optional form of 
benefit with the same annuity start date; or 

• elected any optional form of benefit with an annuity start date that was more than 10 
years before normal retirement age. 

 
Plan sponsors may count participants who elected a lump sum that represented at least 25 percent 
of their accrued benefits, but if they do the utilization exception will be available only if the 
generalized optional form of benefit being eliminated was available to 1,000 participants – 
instead of 50 – during the look-back period. 
 
The utilization exception is effective for amendments adopted after December 31, 2006. 
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 Interaction Between Anti-cutback and Vesting Rules 
 
In Heinz, the Supreme Court ruled a multiemployer plan amendment that expanded the scope of 
a suspension of benefit requirement for current and future early retirees violated the anti-cutback 
rule to the extent it applied to benefits accrued before the amendment’s effective date.  The 
amendment, which expanded the definition of “covered employment” that would trigger a 
suspension of benefits, was not prohibited by the minimum vesting requirements.  However, the 
Supreme Court concluded the amendment violated the anti-cutback rule because it placed greater 
restrictions or conditions on participants’ rights to previously accrued protected benefits. 
 
The 2006 final regulations take this rule a step further by applying it to any amendment that adds 
a restriction or condition that is otherwise permitted under the vesting rules pursuant to IRC § 
411(a)(3) through (11), and not just to amendments relating to suspensions of benefits.  
However, the final regulations clarify that the anti-cutback rule does not prohibit amendments 
changing a plan’s vesting computation period in accordance with DOL Reg. § 2530.203-2(c).  
The final regulations illustrate the scope of these rules with a series of examples, including the 
following: 
 

Example 3.  (i) Facts.  Employer N maintains Plan C, a qualified defined 
benefit plan under which an employee becomes a participant upon completion of 
1 year of service and is vested in 100% of the employer-derived accrued benefit 
upon completion of 5 years of service.  Plan C provides that a former employee’s 
years of service prior to a break in service will be reinstated upon completion of 1 
year of service after being rehired.  Plan C has participants who have fewer than 5 
years of service and who are accordingly 0% vested in their employer-derived 
accrued benefits.  On December 31, 2007, effective January 1, 2008, Plan C is 
amended, in accordance with section 411(a)(6)(D), to provide that any nonvested 
participant who has at least 5 consecutive 1-year breaks in service and whose 
number of consecutive 1-year breaks in service exceeds his or her number of 
years of service before the breaks will have his or her pre-break service 
disregarded in determining vesting under the plan. 
 (ii) Conclusion.  Under paragraph (a)(3) of this section, the plan 
amendment does not satisfy the requirements of this paragraph (a), and thus 
violates section 411(d)(6), because the amendment places greater restrictions or 
conditions on the rights to section 411(d)(6) protected benefits, as of January 1, 
2008, for participants who have fewer than 5 years of service, by restricting the 
ability of those participants to receive further vesting protections on benefits 
accrued as of that date. 

 
Of course, the final regulations confirm that this rule applies only to the extent the amendment 
affects previously accrued benefits.  The anti-cutback rule does not prohibit amendments that 
apply only with respect to future benefit accruals.   
 
The rule relating to changes to suspension of benefit provisions is effective for periods beginning 
on or after June 27, 2004 – the date of the Supreme Court’s decision in Heinz.  Soon after Heinz 
the IRS issued Rev. Proc. 2005-23 to provide guidance on correcting offending amendments to 
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suspension of benefits provisions adopted before June 27, 2004.   The preamble to the final 
regulations clarifies that, with respect to offending amendments adopted before January 1, 1989, 
the requirements of Rev. Proc. 2005-23 do not apply. 
 
The rule relating to other plan amendments making changes permitted by the vesting rules, but 
not by the anti-cutback rule, is effective for amendments adopted after August 9, 2006. 
 

 

2.   Health Reimbursement Account May Not Reimburse Health Care Expenses of 
Non-Spouse, Non-Dependent Beneficiary After Participant’s Death 

 
IRS Revenue Ruling 2006-36 addresses the question of what happens to the unused balance in a 
Health Reimbursement Account (“HRA”) after the employee, his spouse and all of his 
dependents are deceased.  Revenue Ruling 2005-24 held that the remaining funds could not be 
distributed to a designated beneficiary or the employee’s estate.  The new ruling follows up by 
barring the reimbursement of a non-spouse, non-dependent’s medical expenses.  Hence, it 
appears that the only alternative is to cancel all HRA credits after the last permissible beneficiary 
dies. 
 
An HRA is a “defined contribution” medical expense reimbursement account.  The employer 
reimburses the otherwise uninsured medical costs of covered employees (including spouses and 
dependents) up to specified levels.  Typically, credits are added each year and carry over from 
year to year.  Often, they may be used even after the employee separates from service.  Unlike 
medical Flexible Spending Accounts, they are not funded by salary reduction.  The 
reimbursements are in addition to all other compensation.  In recent years HRA’s have become 
an important element of many programs designed to encourage greater consumer input into 
health care expenditures. 
 
Under section 105(b) of the Internal Revenue Code (IRC), an HRA’s reimbursement of medical 
care expenses of an employee or his spouse or dependents is tax-free.  The regulations under             
section 105(b) state, however, that this exclusion is not available if the reimbursement is made 
from amounts that the employee would have received regardless of whether he (or his spouse or 
dependents) incurred any medical expenses.  That exception created an insurmountable obstacle 
to the techniques discussed in Revenue Rulings 2005-24 and 2006-36.  In the former case, it was 
certain that the entire amount credited to the HRA would eventually be paid out to the employee 
or his beneficiaries.  The later ruling indicates that limiting distributions to medical expense 
reimbursements does not alter the result.  In the IRS’s eyes, the key requirement for applying the 
section 105(b) exclusion to a defined contribution medical plan is that the account must be drawn 
on only if the employee or a spouse or dependent incurs medical expenses.  It cannot be a 
general fund that might benefit anyone chosen by the employee. 
 
If an HRA allows improper reimbursements, the consequences, according to the ruling, are 
drastic:  All reimbursements, including those for expenses incurred by the employee himself or 
by his spouse or dependents, are includible in the employee’s taxable income.  Whether any 
improper beneficiary ever actually receives anything from the account is not determinative.  
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Therefore, it is important to make sure that HRA’s, by design, exclude the receipt of 
reimbursements by any improper beneficiaries.  Note, however, that the ruling does not explicitly 
address reimbursements for expenses incurred by non-dependent domestic partners, leaving 
uncertainty about whether they can be covered by an employee’s HRA. 
 
 

3.   EEOC Proposed Rule Affirms No ADEA Claims for Reverse Age 
Discrimination 

 
Proposed rules that codify the Supreme Court’s ruling barring claims based on reverse age 
discrimination are open for comment and expected to receive significant support from 
employers.  71 FR 46117 (August 11, 2006).  The Equal Employment Opportunity 
Commission’s (EEOC) proposals would amend rules under the Age Discrimination in 
Employment Act (“ADEA”) to reflect a Supreme Court decision in General Dynamics Land 
Systems, Inc. v. Cline, 540 U.S. 581 (2004). In that case, the Supreme Court ruled the ADEA 
does not permit reverse age discrimination claims.  The Supreme Court ruling effectively 
invalidated an EEOC regulation (29 CFR § 1625.2(a)) that suggests reverse age discrimination 
claims are possible. 
 
The proposed regulation would change 29 CFR § 1625.2 to include a sentence which specifically 
acknowledges the Cline ruling.  The new rule would state, “Favoring an older individual over a 
younger individual because of age is not unlawful discrimination under the Act, even if the 
younger individual is at least 40 years old.”  
 
 What Is “Reverse Discrimination”? 
 
In general, the ADEA prohibits employers from discriminating against any individual with 
respect to compensation, terms, conditions, or privileges of employment, because of that 
individual’s age.  However, the statute limits its protection to “individuals who are at least 40 
years of age” – i.e., the “protected class.” 
 
Clearly, individuals who are not within ADEA’s protected class do not have any enforceable 
rights under the ADEA.  In other words, workers under age 40 cannot use the ADEA to 
challenge their employer’s decision to provide better benefits to older workers, which some 
might characterize as a form of “reverse discrimination.”  But what if the “younger workers” are 
also members of ADEA’s protected class – can they use the ADEA to challenge better benefits 
for “older workers”?  That was the “reverse discrimination” issue in Cline.  
 
Although the EEOC and the Sixth Circuit Court of Appeals had taken the position that reverse 
discrimination claims by members of the ADEA protected class were permitted, the Supreme 
Court disagreed.  To reach its conclusion the Supreme Court created and employed a new rule of 
statutory construction focusing on the ADEA’s “social history.”  After reviewing the concerns 
that led Congress to enact the ADEA, the Supreme Court concluded (over the objections of three 
Justices) that, “The prefatory provisions and their legislative history make a case that we think is 
beyond a reasonable doubt, that the ADEA was concerned to protect a relatively old worker from 
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discrimination that works to the advantage of the relatively young.”  In other words, the ADEA 
does not support reverse discrimination claims. 
 
With the adoption of the EEOC’s proposed rule, the ADEA regulations will now reflect the Cline 
ruling.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

T
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If you have any questions or need additional information about articles appearing 
in this or previous versions of Washington Bulletin, please contact:: 
 
♦ Robert Davis 202.879.3094    ♦ Bart Massey 202.220.2104 
♦ Elizabeth Drigotas 202.879.4985  ♦ Martha Priddy Patterson 202.879.5634 
♦ Taina Edlund 202.879.4956    ♦ Tom Pevarnik 202.879.5314  
♦ Laura Edwards 202.879.4981   ♦ Carlisle Toppin 202.220.2067 
♦ Mike Haberman 202.879.4963  ♦ Tom Veal 312.946.2595 
♦ Stephen LaGarde 202.879-5608   ♦ Deborah Walker 202.879.4955    
           
   
he information in this Global Employer Rewards Washington Bulletin is general in nature only and not intended to provide 
dvice or guidance for specific situations.  7 


	1.   IRS Issues Final Anti-cutback Regulations for Defined B
	2.   Health Reimbursement Account May Not Reimburse Health C
	3.   EEOC Proposed Rule Affirms No ADEA Claims for Reverse A

