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IN PRACTICE

EMPLOYMENT LAW
BY STEVEN H. SHOLK

In a case of first impression, a federal
court in Maryland struck down
Maryland’s pay-or-play health care

statute. On July 19, Judge J. Frederick
Motz held Maryland’s Fair Share Health
Care Fund Act is pre-empted by the
Employee Retirement Income Security
Act of 1974 (ERISA). Retail Industry
Leaders Ass’n v. Fielder, 435 F. Supp. 2d
481 (D. Md. 2006).

Maryland’s act applied to nongovern-
mental employers of more than 10,000
persons. It required a for-profit employer
that did not spend up to 8 percent of the
total wages paid to employees in
Maryland on health insurance costs, to
pay the Maryland Secretary of Labor,
Licensing, and Regulation an amount
equal to the difference between what the
employer spent for health insurance costs
and an amount equal to 8 percent of the
total wages paid to employees in
Maryland. For nonprofit employers, the
benchmark was 6 percent. Any amount
paid to the labor secretary would be used
to supplement Maryland’s Medicaid bud-
get. 

The act also required an employer to
report annually its total number of
employees in Maryland, the amount spent

by the employer on health insurance costs,
and the percentage of payroll spent by the
employer on health insurance costs. The
act defined health insurance costs as the
amount paid by an employer to provide
health care or health insurance to employ-
ees in Maryland to the extent the employ-
er could deduct the costs under the
Internal Revenue Code.

There were four nongovernmental
employers of 10,000 or more: Johns
Hopkins University, Northrop Grumman
Corp., Giant Food Inc., and Wal-Mart
Stores, Inc. Only Wal-Mart was affected
by the act. Johns Hopkins, as a nonprofit
employer, satisfied the 6 percent spending
requirement. Northrop Grumman success-
fully lobbied for a provision that permit-
ted employers to exclude, for purposes of
calculating the percentage of payroll spent
on health care, compensation paid to its
employees above the Maryland median
household income. This exclusion
enabled Northrop Grumman to satisfy the
act. Giant Food, which lobbied for the act,
spent substantially more than 8 percent of
total wages on health insurance costs.

ERISA’s pre-emption clause pre-
empts all state laws insofar as they relate
to an employee benefit plan covered by
ERISA. ERISA’s savings clause provides
that pre-emption does not apply to any
state law that regulates insurance, banking
or securities. Furthermore, ERISA’s
deemer clause provides that an ERISA
plan that is not subject to pre-emption
under the savings clause is not deemed to
be an insurance company or engaged in

the business of insurance for purposes of
any state law regulating insurance compa-
nies or insurance contracts.

The purposes of ERISA’s pre-emp-
tion clause are to allow employers to
implement uniform administrative prac-
tice and uniform interstate benefit pack-
ages. The pre-emption clause also seeks to
minimize the administrative and financial
burden of complying with conflicting
directives among states, or between states
and the federal government.

Under ERISA’s pre-emption struc-
ture, the insurance exception enables
states to regulate health insurers and the
benefits provided under health insurance
contracts and ERISA plans funded by
these contracts. Thus, self-insured plans
escape the ever growing tentacles of state
insurance regulation, and are subject sole-
ly to ERISA.

The Fielder court found that a statute
relates to an ERISA plan if the statute has
a connection to the plan. In determining
whether a connection exists, a court looks
to ERISA’s purposes, and the nature of the
effect of the state’s statute on ERISA
plans. The court found that since the act
created health care spending requirements
that were not found in most other jurisdic-
tions, and conflicted with the spending
requirements of New York City and
Suffolk County, New York, and pending
legislation in other states, the act ran afoul
of ERISA’s purpose of national uniformi-
ty in the administration of benefit plans.
Furthermore, since the act’s intended
effect was to force Wal-Mart to increase
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its contribution to its health plan, and its
actual effect would be to coerce Wal-Mart
into doing so, the act had the requisite
effect on an ERISA plan.

The court then addressed the labor
secretary’s arguments against pre-emption.
The secretary relied on three cases, New
York State Conference of Blue Cross &
Blue Shield Plans v. Travelers Ins. Co., 514
U.S. 645 (1995); California Division of
Labor Standards Enforcement v.
Dillingham Construction, N.A, Inc., 519
U.S. 316 (1997); and DeBuono v. NYSA-
ILA Medical and Clinical Services Fund,
520 U.S. 806 (1997). Travelers involved a
New York statute that imposed a surcharge
on hospital rates for patients covered by
commercial insurers or HMOs, but not by
Blue Cross/Blue Shield. For patients cov-
ered by commercial insurance, the sur-
charge was imposed on the patients, and a
portion of the surcharge was retained by
the hospital and a portion was remitted to
the state. For patients covered by HMOs,
the surcharge was imposed on the HMO
and remitted to the state. The Court held
that the statute did not affect the benefits
offered by the plans, but only the costs paid
by the plans. Accordingly, the statute did
not frustrate the ability to provide uniform
benefit levels nationwide.

Dillingham involved a California
wage law that permitted employers to pay
a lower wage if the worker participated in
a state-approved apprenticeship program.
The Court held that since California’s
requirements for apprenticeship plans were
substantively similar to federal require-
ments for apprenticeship programs, there
was limited risk of conflicting directives
among states or between states and the fed-
eral government.

In DeBuono, an ERISA plan that
owned and operated three medical centers
challenged a New York tax on gross
receipts for patient services at hospitals,
residential health care facilities, and diag-
nostic and treatment centers. Since the
New York tax was imposed on the health
care industry as a whole and not ERISA
plans in particular, and most ERISA plans
did not own or operate hospitals, there was
no pre-emption.

These three cases did not save the act
from pre-emption. The act was targeted
directly at Wal-Mart’s ERISA plan, and
required Wal-Mart to increase its health

benefits for Maryland employees. As a
result, the act undermined ERISA’s pur-
poses of permitting multistate employers
to maintain nationwide health and welfare
plans, providing uniform nationwide bene-
fits, and permitting uniform national
administration.

The labor secretary also argued that
the act did not mandate that the employer
provide a minimum economic level of ben-
efits for three reasons. First, the secretary
argued that an employer could comply by
contributing to health savings accounts.
The court rejected this argument because
these accounts are not subject to ERISA
only if their establishment is completely
voluntary by employees. Whether Wal-
Mart met the expenditure threshold would
depend on whether the health savings
accounts were its employees preferred
means of receiving health benefits.

Second, the secretary argued that an
employer could comply by spending an
amount equal to the requisite percentage of
payroll on first aid facilities for the treat-
ment of minor injuries, which were not
treated as an ERISA plan under federal
Department of Labor regulations. The
court found this argument unrealistic, and
it was unlikely that the act sought to
address health care delivery and cost issues
by enacting legislation that could result in
a major employer providing health benefits
by constructing first aid facilities to treat
minor injuries.

Finally, the secretary argued that the
act did not require an employer to spend a
certain amount on health care costs, but
provided the employer with a choice of
providing the requisite amount of health
care benefits, or paying an amount equal to
the spending shortfall to the secretary. The
court also rejected this argument as unreal-
istic. If an employer was faced with the
choice of paying a sum of money to the
state, or offering an equal sum of money to
employees in the form of health care, no
rational employer would choose to pay the
state.

The Maryland Attorney General has
appealed Judge Motz’s decision to the
Fourth Circuit. The key issue on appeal is
whether the choice of providing a mini-
mum economic level of benefits, and pay-
ing the shortfall to the state, is sufficient to
avoid ERISA pre-emption, or is the choice
illusory and merely an impermissible

scheme to force an employer to provide a
minimum economic level of benefits
through an ERISA plan? The governing
legal principle, set forth in Travelers, is
that “a state law might produce such acute,
albeit indirect, economic effects, by intent
or otherwise, as to force an ERISA plan to
adopt a certain scheme of substantive cov-
erage or effectively restrict its choice of
insurers, and that such a state law might
indeed be preempted.”

The Attorney General will argue that
under Travelers, since an ERISA’s plan
payment of charges by hospitals that con-
tained surcharges did not trigger pre-emp-
tion, the act should not trigger pre-emp-
tion. The surcharges were imposed on plan
participants and HMOs, not the ERISA
plan, and plan participants had already
received the services when the ERISA plan
paid the surcharges. Thus, the plan effec-
tively had no choice but to bear the eco-
nomic burden of the surcharge. Similarly,
under the act, the obligation to pay the
labor secretary is imposed on the employ-
er, and not the ERISA plan. Moreover,
when the employer pays the secretary, plan
participants have not received any services
for which an ERISA plan pays the
provider’s charges. Therefore, the act’s
requirements are further removed from an
ERISA plan than the statute in Travelers.

Wal-Mart’s response to this argument
is that, practically, the act forces Wal-Mart
to provide a minimum economic level of
benefits through an ERISA plan, and vio-
lates well-established case law that a state
statute cannot require an ERISA plan to
provide mandatory benefits. Travelers is
distinguishable because the surcharges did
not force either the employer or ERISA
plan to provide a minimum level of bene-
fits. Indeed, the employer in Travelers
could terminate its ERISA plan and neither
provide benefits nor fund the surcharges. If
Wal-Mart terminated its plan, it would
have the obligation to pay 8 percent of its
payroll to the secretary.

Resolution will likely turn on the pub-
lic policy the Fourth Circuit more strongly
wishes to promote. If the Fourth Circuit
wishes to promote the policy of national
uniformity in ERISA plans, it will find pre-
emption. If the court wishes to promote the
policy of encouraging states to seek solu-
tions to the problem of the large number of
uninsureds, it will not find pre-emption. ■


