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IN THE 

Supreme Court of the United States 
———— 

No. 06-856 

———— 

JAMES LARUE, 
Petitioner, 

v. 

DEWOLFF, BOBERG & ASSOCIATES, INC.; DEWOLFF, 
BOBERG & ASSOCIATES, INC., EMPLOYEES’ SAVINGS PLAN, 

Respondents. 
———— 

On Appeal from the United States Court of Appeals 
for the Fourth Circuit 

———— 

MOTION TO DISMISS THE WRIT 

———— 

INTRODUCTION 

On November 6, 2006, Petitioner filed a Petition for a writ 
for certiorari asking the Court to decide whether a participant 
in a defined contribution plan may recover alleged lost profits 
in his individual plan account. Petition at 6. Petitioner claims 
such losses resulted from Respondents’ failure to timely pro-
cess his request to change his investment allocations in 
certain mutual funds available to plan participants. Petition  
at 5-6. In addition to raising the question litigated in the 
district court whether such relief is available under ERISA  
§ 502(a)(3), 29 U.S.C. § 1132(a)(3), the Petition invoked 
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ERISA § 502(a)(2), 29 U.S.C. § 1132(a)(2), which was added 
to the case on motion for rehearing before the Fourth Cir- 
cuit panel. The petition (as had the complaint) asserted that 
“Petitioner is a participant in the DeWolff, Boberg & 
Associates, Incorporated, Employees’ Savings Plan,” and that 
“Petitioner in this case is a participant in a 401(k) plan.” 
Petition at 5, 8. The Solicitor General filed a brief rec-
ommending that the Court grant the petition, asserting that 
“Petitioner James LaRue is a participant in an ERISA-covered 
401(k) pension plan.” U.S. brief at 2. This Court then granted 
certiorari with regard to both questions. 

In reviewing and assembling materials in preparation for 
briefing on the merits, Respondents discovered that on July 
22, 2006, while the case was still pending before the Fourth 
Circuit, Petitioner withdrew all of his funds from his account 
in the Dewolff, Boberg & Associates, Inc., Employees’ Sav-
ings Plan (the “Plan”). Petitioner thereby ceased to be a par-
ticipant in the Plan. See Declaration of Morgan Buffington, 
Exh. A. Accordingly, at the time the Petition was filed, Peti-
tioner was not then, and is not now, a participant in the Plan. 

The newly discovered fact that Petitioner is no longer a 
participant in the Plan moots this case. Board of License 
Comm’rs of Tiverton v. Pastore, 469 U.S. 238 (1985) (per 
curiam). Petitioner’s new status leaves him with no legally 
cognizable interest in the outcome of the case. Arizonans for 
Official English v. Arizona, 520 U.S. 43, 67 (1997) (plaintiff 
below “lacked a still vital claim for prospective relief” as a 
result of voluntary decision to leave employment by the State 
of Arizona). Moreover, in order to decide the legal issues now 
presented by virtue of the Petitioner’s new status as a former 
participant in the Plan, this Court would have to rule on issues 
on which it did not grant certiorari. For these reasons, the 
Petition should be dismissed. 
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ARGUMENT 

 I. PETITIONER’S ACTIONS RENDER HIS CLAIMS 
MOOT 

As a result of Petitioner’s withdrawal from the Plan, there 
is no actual case or controversy and the case is moot. A 
controversy ceases to exist when the issues presented are no 
longer “live,” or when the parties no longer have a “legally 
cognizable interest in the outcome.” City News & Novelty, 
Inc. v. City of Waukesha, 531 U.S. 278 (2001). Neither of the 
two claims asserted in the Petition involve live controversies. 

 A. Petitioner’s § 502(a)(2) claim is moot. 

Petitioner’s § 502(a)(2) claim is moot because, under the 
legal theory supporting this claim, there is no type of relief in 
which Petitioner would have any legally cognizable interest. 
Section 502(a)(2) provides that a civil action may be brought 
“by a participant, beneficiary, or fiduciary.” Many lower 
courts have held that former plan participants may not bring 
suit under § 502(a)(2). See, e.g., Kuntz v. Reese, 785 F.2d 
1410 (9th Cir. 1986) (per curiam) cert. denied, 479 U.S. 916 
(1986); Crawford v. Lamantia, 34 F.3d 28 (1st Cir. 1994); In 
re AEP ERISA Litigation, 437 F.Supp. 2d 750 (S.D.Ohio 
2006). Other courts have ruled that former participants can 
pursue a § 502(a)(2) claim for additional benefits under the 
terms of the plan. See, e.g., Sommers Drug Stores, Co. Em-
ployee Profit Sharing Trust v. Corrigan, 883 F.2d 345 (5th 
Cir. 1989) (plaintiffs who had accepted lump sum payments 
still had “colorable claims for vested benefits”). Respondents 
are unaware of any authority holding that a former participant 
in a defined contribution plan can bring a claim under  
§ 502(a)(2) to recover damages measured by lost profits 
following an alleged failure to process a request to change 
investments in an individual plan account. This Court has not 
addressed this issue. 
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Recoveries under § 502(a)(2) must “inure to the benefit of 

the plan as a whole.” Massachusetts Mutual Lift Ins. Co. v. 
Russell, 473 U.S. 134 (1985). In the briefing on the Petition 
for writ of certiorari, Petitioner and the Solicitor General 
suggested that Petitioner’s § 502(a)(2) claim satisfies Russell 
because, in seeking to recover lost profits caused by Re-
spondents’ alleged failure to timely follow his investment 
instructions, Petitioner was actually seeking relief under  
§ 502(a)(2) in the form of “payment by respondents (i.e., the 
breaching fiduciaries) to the plan.” Petition at 14 (emphasis in 
original). But because Petitioner is no longer a Plan par-
ticipant, he has no personal stake in whether or not the Plan 
receives a benefit. Accordingly, Petitioner has no legally 
cognizable interest in this claim, which seeks to benefit only 
the Plan. Moreover, because Petitioner is no longer a Plan 
participant, he lacks “a still vital claim for prospective relief” 
under this theory. Arizonans for Official English, 520 U.S. at 
67. Now that Petitioner is no longer a Plan participant, any 
recovery achieved by the Plan would not benefit the Peti-
tioner, because it could only go to the Plan. Conversely, the 
only way the recovery sought under this theory would reach 
Petitioner is through a payment directly to Petitioner. Such a 
recovery, of course, would not go to the Plan. 

 B. Petitioner’s § 502(a)(3) claim is also moot. 

Petitioner’s § 502(a)(3) claim likewise does not present a 
live controversy. Petitioner’s decision to take a final distribu-
tion of his interest in the Plan means he is no longer a partici-
pant entitled to maintain a claim under this provision. See 
Nechis v. Oxford Health Plans, Inc., 421 F.3d 96, 100-01 (2d 
Cir. 2005) (in finding that plaintiff was no longer a partici-
pant when she filed the complaint and therefore could not 
maintain her § 502(a)(3) claim, the court stated, “The [Su-
preme Court] has also held that § 502(a)(3) strictly limits the 
‘universe of plaintiffs who may bring civil actions’” (quoting  
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Harris Trust & Sav. Bank v. Salomon Smith Barney, Inc., 530 
U.S. 238, 247 (2000)). 

In the district court, Petitioner argued explicitly that his  
§ 502(a)(3) claim sought a recovery to his individual account 
in the Plan, rather than a payment of money damages to him, 
claiming that he did “not wish for the court to award him any 
money, but . . . simply wants the plan to properly reflect that 
which would be his interest in the plan.” Petition App. 21a. 
Petitioner’s newly discovered status as a former Plan par-
ticipant moots the § 502(a)(3) claim for the same reasons the 
§ 502(a)(2) claim no longer presents a live controversy. 
According to Petitioner’s own theory, he has no legally cog-
nizable interest in a recovery by the Plan, even if the recovery 
could be properly characterized (which it cannot) as appro-
priate equitable relief within the meaning of Mertens v. 
Hewitt Associates, 508 U.S. 248 (1993) and Great-West Life 
& Annuity Ins. Co. v. Knudson, 534 U.S. 204 (2002). 

This Court has recognized that when a petitioner voluntar-
ily changes his status (for example, from participant to non-
participant) while litigation is pending, that change may 
render the matter moot by eliminating the petitioner’s legally 
cognizable interest in his claim. See City News, 531 U.S. 278, 
(dismissing claims as moot because petitioner, who had 
unsuccessfully applied for a license to operate an adult-
oriented retail shop, voluntarily withdrew his application for 
the license after petitioning for review); Karcher v. May, 484 
U.S. 72 (1987) (dismissing an appeal as moot when state 
legislators were not re-elected during the litigation); Craig v. 
Boren, 429 U.S. 190 (1976) (finding moot one plaintiff’s 
challenge to an under-age drinking statute because that plain-
tiff came of age during the course of the litigation); Bunting v. 
Mellen, 541 U.S. 1019 (2004) (finding challenge to a school 
prayer policy moot, in part, because plaintiffs graduated, dif-
ferentiating between plaintiff’s graduation and a defendant’s 
temporary cessation of challenged conduct). 
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Petitioner’s conduct here—his voluntary withdrawal of his 

entire account balance in the Plan—has stripped him of the 
necessary status to bring a § 502(a)(3) claim as a participant. 
As in City News, it is the conduct of Petitioner, “not its adver-
sary, whose conduct saps the controversy of vitality.” 531 
U.S. at 284 n.1. 

 II. THIS CASE NOW RAISES LEGAL ISSUES NOT 
PRESENTED TO THE COURT WHEN THE 
PETITION WAS FILED 

Dismissal of the Petition is appropriate for the additional 
reason that Petitioner’s changed status presents additional 
legal issues beyond the scope of the questions presented by 
the Petition. 

As suggested above, the lower courts have reached argua-
bly inconsistent outcomes with respect to the right of a former 
plan participant to maintain a claim for benefits under the 
terms of an ERISA plan. Many courts have held that a former 
plan participant cannot maintain such an action. But other 
courts, applying Firestone Tire & Rubber Co. v. Bruch, 489 
U.S. 101 (1989), have held that former plan participants may 
continue to maintain claims under both § 502(a)(2) and  
§ 502(a)(3) seeking additional vested benefits under the terms 
of the plan. See, e.g., Champagnie v. Kaufman, 2007 WL 
1613491 (D.Conn. June 1, 2007) (finding former employee 
could bring both § 502(a)(2) and § 502(a)(3) claims because 
she had “colorable claim for vested benefits”). Many of these 
cases take different approaches to “statutory standing,” and 
do not address the mootness issue now presented in this  
case. Compare Kuntz v. Reese, 785 F.2d 1410 (9th Cir. 1986)  
(per curiam) (former employees lacked standing to pursue  
§ 502(a)(2) claims because they had received lump sum pay-
ments and therefore they were not seeking vested benefits) 
cert. denied, 479 U.S. 916 (1986); Crawford v. Lamantia, 34 
F.3d 28 (1st Cir. 1994) (terminated employee who filed his 
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initial complaint while he was a participant and then collected 
all vested benefits due to him under the plan could not pursue 
§ 502(a)(2) claim as a result of the divestment); Joseph  
v. New Orleans Elec. Pension & Retirement Plan, 754 F.2d 
628 (5th Cir. 1985) (retirees who accepted lump sum pay-
ments from their Plans did not have standing to bring ERISA 
claims) cert. denied, 474 U.S. 1006 (1985); Loren v. Blue 
Cross and Blue Shield of Mich., 2006 WL 2228978 
(E.D.Mich. Aug. 3, 2006) (actions of plaintiff who ceased to 
be a member of the plan after commencing litigation mooted 
her § 502(a)(2) and § 502(a)(3) claims), with Harzewski v. 
Guidant Light, -- F.3d --, 2007 WL 1598907 (7th Cir. June 5, 
2007); Amalgamated Clothing & Textile Workers Union 
AFL-CIO v. Murdock, 861 F.2d 1406 (9th Cir. 1988) (both 
finding that former employees had standing under ERISA to 
bring claims for benefits). See also Coan v. Kaufman, 457 
F.3d 250 (2d Cir. 2006). 

It is, at a minimum, clear that the question whether Peti-
tioner can continue to pursue his claims for damages meas-
ured by lost profits now that he is no longer a participant in 
the Plan was not presented in the Petition. Petitioner’s change 
of status would thus seem to require the Court to decide a 
legal issue raised here for the first time. See City News, at  
745 (dismissing as moot, in part, because “Full briefing and 
argument have revealed that the question City News tendered, 
and which we took up for review, is not now and never was 
accurately reflective of City News’s grievance”). The new 
question whether the change in Petitioner’s status precludes 
his theories, or gives rise to mootness, appears logically ante-
cedent to the issues on which the Court granted certiorari. 
Therefore, this Court may wish to consider whether this new 
question should now be decided. 
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CONCLUSION 

The writ of certiorari should be dismissed. 

Respectfully submitted, 

THOMAS P. GIES * 
CROWELL & MORING LLP 
1001 Pennsylvania Ave, NW  
Washington, DC 20004 

* Counsel of Record                          (202) 624-2500 
 
























