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INTRODUCTION 
 

Amicus, the American Immigration Lawyers Association, 

submits this brief in support of Petitioner.  In the calendar 

year 2006, the Ninth Circuit issued 315 decisions, not including 

the panel’s decision in this case, adjudicating on the merits an 

immigration agency’s credibility determination in the asylum 

context.1  Of these, the Ninth Circuit affirmed the adverse 

credibility decision on the merits 244 times.  In 71 instances, 

the Ninth Circuit held that the adverse credibility 

determination was not based on substantial evidence.   

Respondent has characterized the number of decisions 

overturned as emblematic of a larger problem in the Ninth 

Circuit.  Framing the Circuit as an outlier, Respondent has 

asserted that the Ninth Circuit is out of step with the statute 

and governing law.  In this brief, Amicus present a systematic 

review of the Ninth Circuit’s asylum credibility law to lay 

these concerns to rest.  As both a matter of substantive 

standards and the actual application of those standards, the 

Ninth Circuit is aligned with Supreme Court guidance and the 

widely-held view and practice of other courts of appeals.      

 

 

                                                 
1 The phrase “asylum context,” for purposes here, refers to 
applications under 8 U.S.C. § 1158, 8 U.S.C. § 1231, and relief 
under the Convention Against Torture. 
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STATEMENT OF INTEREST OF AMICUS 

 The American Immigration Lawyers Association (“AILA”) is a 

national association with approximately 10,000 members 

throughout the United States, including lawyers and law school 

professors who practice and teach in the field of immigration 

and nationality law.  AILA seeks to advance the administration 

of law pertaining to immigration, nationality and 

naturalization; to cultivate the jurisprudence of the 

immigration laws; and to facilitate the administration of 

justice and elevate the standard of integrity, honor and 

courtesy of those appearing in a representative capacity in 

immigration and naturalization matters.  AILA’s members practice 

regularly before the Department of Homeland Security and before 

the Executive Office for Immigration Review (immigration 

courts), as well as before the United States District Courts, 

Courts of Appeal, and the Supreme Court of the United States. 

ARGUMENT 
 

Purportedly alarmed by the number of adverse credibility 

decisions the Ninth Circuit overturned in part of the year 2006, 

Respondent has asserted that the body of law in the Circuit is 

out of sync with Supreme Court guidance and other federal courts 

of appeals.  These characterizations are inaccurate and 

unsupported.  A systematic quantitative and qualitative review 

of the Ninth Circuit’s asylum credibility decisions in 
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comparison with Supreme Court guidance and other courts of 

appeals definitively negates Respondent’s assertions.   

 
I. AN ANALYSIS OF ASYLUM CREDIBILITY DECISIONS OF THE 

SECOND, THIRD, AND NINTH CIRCUITS FILED IN 2006. 
 
In 2006 two-thirds of all administrative appeals terminated 

on the merits were concentrated among three federal circuits: 

the Second, Third, and Ninth. See Administrative Office of the 

United States Courts, Federal Judicial Caseload Statistics, 

Table B-5 (March 31, 2006).2  Among these administrative appeals, 

the largest numbers were petitions for review of immigration 

cases.3   

Amicus studied the asylum credibility decisions of the 

Second, Third and Ninth Circuits.  The study was conducted 

between March 6, 2007 and April 23, 2007 and included all 

published opinions and unpublished memorandums which adjudicated 

on the merits an adverse credibility determination in the asylum 

context.  We inventoried the decisions filed by these circuits 

between January 1, 2006 and December 31, 2006 that were 

reprinted in the Westlaw ALLFEDS database.  We searched for 

                                                 
2 According to Table B-5, for the twelve month period ending 
March 31, 2006, the circuit courts terminated 5,438 
administrative appeals on the merits.  The Second, Third, and 
Ninth terminated, combined, 3,586 administrative appeals.    
 
3 According to statistics provided by the Ninth Circuit Executive 
Office, in the Ninth Circuit, immigration petitions for review 
represented 41% of total appeals filed in 2005, 36% in the 
Second Circuit, and 15% in the Third Circuit.  
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cases in which the terms “asylum” and “adverse” and any 

variation of the term “credible” (incredible, credibility, etc.) 

appeared in any order anywhere in the decision.  We identified 

390 cases in the Ninth Circuit, 1033 in the Second Circuit, and 

110 in the Third Circuit.   

We inventoried these decisions and created a dataset of 

cases in which the credibility decision was based on the merits.  

We used two criteria to determine when a decision was on the 

merits: if the credibility determination (1) was subject to 

direct review and (2) was specifically affirmed or overturned by 

the court.  In some instances, the courts found that the adverse 

credibility determinations issued by the agency were not subject 

to review.  This occurred most frequently in instances where the 

credibility issue had not been administratively exhausted, 

waived for failing to argue it in an opening brief, or was 

collateral to the decision on direct review (e.g., in the case 

of motions to reopen).  In other cases, the agency had failed to 

make an adverse credibility decision or it was unclear if there 

was an adverse credibility decision.  These cases were 

eliminated from the dataset.   

The decisions were studied and sorted based on their 

disposition of the credibility determination: affirming or 

overturning.  In most cases, though not all, an overturned 

credibility determination also resulted in a remand.  However, 
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in some instances the petition was denied on other grounds.  In 

total, Amicus inventoried 315 decisions in the Ninth Circuit, 

790 decisions in the Second Circuit, and 72 decisions in the 

Third Circuit.4   

The Second Circuit overturned the agency credibility 

determination 23.03% of the time.  The Ninth Circuit overturned 

the credibility determination 22.50% of the time; the Third 

Circuit overturned 20.83% of the time.  These numbers suggest 

two important points.  First, the Ninth Circuit’s application of 

the substantial evidence standard is no different than the other 

two-leading immigration circuits.  Second, the number of times 

the agency decision was affirmed, between 77-79% of the time, 

reflects an appropriate and deferential review of agency 

decision-making.5  The results indicate that there is nothing out 

of order in the Ninth Circuit; rather, even with the large 

number of cases the Ninth Circuit is adjudicating, it has 

                                                 
4 Amicus also inventoried similar decisions from the Seventh 
Circuit because of the high-levels of media attention given to 
several of the Seventh Circuit’s published opinions. See, e.g., 
Adam Liptak, Courts Criticize Judges’ Handling of Asylum Cases, 
N.Y. Times, Dec. 26, 2005 at A1; Rachel L. Swarns, Study Finds 
Disparities in Judges’ Asylum Rulings, N.Y. Times, July 31, 2006 
at A-15.  The dataset from the Seventh Circuit was small, 
consisting of only 25 cases.  In a preliminary review, it 
appears that the Seventh Circuit overturned the credibility 
decision in 48% of the cases (12 cases).    
 
5 A summary of the findings appear in table format as an appendix.  
The complete tabulations are on file with the authors.  Amicus 
acknowledges with gratitude Sabrina Hashim of Loyola Law School 
for her research assistance. 



 6 

maintained a comprehensible, consistently applied body of case 

law in step with the other circuits.        

With these numbers in mind, we proceed to discuss how the 

circuit courts have assembled a unified body of law on reviewing 

adverse credibility determinations.  As the numbers further 

suggest, the courts of appeals also uniformly apply this body of 

law to the highly-fact driven cases coming from the immigration 

courts. 

II. A COMPARISON OF THE CREDIBILITY DECISIONAL LAW AMONG 
THE U.S. COURTS OF APPEALS. 

 
The Ninth Circuit’s decisional law regarding adverse 

credibility determinations in the asylum context, including the 

panel’s decision in Suntharalinkam v. Gonzales, 458 F.3d 1034 

(9th Cir. 2006), comports with Supreme Court guidance, the 

statutory standard of review, and the analytical model applied 

by the other circuit courts.  Moreover, the principles and 

precepts that the Ninth Circuit uses to guide its review of an 

adverse credibility finding are highly analogous, and in many 

cases identical, to those applied by the other circuit courts 

and the Board of Immigration Appeals.     

A. The Ninth Circuit’s Application Of The Substantial 
Evidence Standard Is Consistent With The Other 
Circuits 

 
The Ninth Circuit reviews adverse credibility 

determinations in immigration cases under the substantial 
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evidence standard. Gui v. INS, 280 F.3d 1217, 1225 (9th Cir. 

2002).  The standard is not novel. See Ghebllawi v. INS, 28 F.3d 

83 (9th Cir. 1994) (citing Universal Camera Corp. v. NLRB, 340 

U.S. 474, 490 (1951)).  Rather, “[t]he substantial evidence 

standard has historically been, and continues to be, the 

standard governing the relationship between administrative 

agencies and courts of review.” Dia v. Ashcroft, 353 F.3d 228, 

248 (3rd Cir. 2003) (en banc).  The Ninth Circuit has long 

applied the standard when reviewing factual findings in 

immigration cases. See, e.g., Turcios v. INS, 821 F.2d 1396, 

1398 (9th Cir. 1987).  The substantial evidence standard also 

governs the judicial review of adverse credibility findings made 

by other agencies. See, e.g., Morgan v. Comm. of Soc. Sec. 

Admin., 169 F.3d 595, 599 (9th Cir. 1999) (applying substantial 

evidence standard to credibility finding in social security 

appeal).    

“The substantial evidence test is essentially a case-by-

case analysis requiring review of the whole record.” Turcios, 

821 F.2d at 1398.  Under this well-established standard, an 

adverse credibility finding will be upheld if it is supported by 

“reasonable, substantial, and probative evidence on the record 

considered as a whole.” See INS v. Elias-Zacarias, 502 U.S. 478, 

481 (1992) (internal citations omitted); see also 8 U.S.C. § 

1252(b)(4)(B) (“the administrative findings of fact are 
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conclusive unless any reasonable adjudicator would be compelled 

to conclude to the contrary”).   

Substantial evidence means “such relevant evidence as a 

reasonable mind might accept as adequate to support a 

conclusion.” Consolidated Edison Co. of New York v. N.L.R.B., 

305 U.S. 197, 217 (1938).  Therefore, “the question of whether 

an agency determination is supported by substantial evidence is 

the same question as whether a reasonable fact finder could make 

such a determination based upon the administrative record.” Dia, 

353 F.3d at 249.  An adverse credibility finding is therefore 

impermissible if a reasonable fact finder would be compelled to 

conclude that the factual findings underlying the adverse 

credibility determination are not supported by substantial 

evidence. See Wang v. Ashcroft, 341 F.3d 1015, 1022 (9th Cir. 

2003).  

In its review of adverse credibility findings, the Ninth 

Circuit articulates and applies the substantial evidence 

standard in the same manner as the other circuit courts.  To 

satisfy the substantial evidence standard in the Ninth Circuit 

“[t]he IJ must provide specific and cogent reasons to support an 

adverse credibility finding, and those reasons ‘must be 

substantial and bear a legitimate nexus to the finding.’” Marcos 

v. Gonzales, 410 F.3d 1112, 1117 (9th Cir. 2005) (internal 

citations omitted).  In Secaida-Rosales v. INS, 331 F.3d 297 (2d 
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Cir. 2003), the Second Circuit articulated the standard using 

almost identical language.  The Second Circuit explained that 

“[w]hen an IJ rejects an applicant’s testimony, the IJ must 

provide ‘specific, cogent’ reasons for doing so.  Those reasons 

must bear a legitimate nexus to the finding, and must be ‘valid 

grounds’ for disregarding an applicant’s testimony.” Id. at 307; 

see also Gao v. Ashcroft, 299 F.3d 266, 276 (3rd Cir. 2002) 

(same).   

In fact, the circuits unanimously agree that the IJ must 

support an adverse credibility determination with “specific, 

cogent” reasons. See Gailius v. INS, 147 F.3d 34, 47 (1st Cir. 

1998); Secaida-Rosales, 331 F.3d at 307 (2d Cir.); Dia, 353 F.3d 

at 249 (3rd Cir.); Figeroa v. INS, 886 F.2d 76, 78 (4th Cir. 

1989); Zhang v. Gonzales, 432 F.3d 339, 344 (5th Cir. 2005) 

(collecting cases); Sylla v. INS, 388 F.3d 924, 926 (6th Cir. 

2004); Apouviepseakoda v. Gonzales, 475 F.3d 881, 889 (7th Cir. 

2007); Zhuang v. Gonzales, 471 F.3d 884, 889 (8th Cir. 2006); 

Zhou v. Gonzales, 437 F.3d 860, 865 (9th Cir. 2006); Sviridov v. 

Ashcroft, 358 F.3d 722, 727 (10th Cir. 2004); Forgue v. United 

States Att’y Gen., 401 F.3d 1282, 1287 (11th Cir. 2005). 

Several circuit courts also emphasize that the IJ’s 

rationale must bear a legitimate nexus to the credibility 

finding. See, e.g., Hoxha v. Gonzales, 446 F.3d 210, 218 (1st 

Cir. 2006) (“An IJ’s reasons for rejecting an applicant’s 
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testimony on credibility grounds ‘must bear a legitimate nexus’ 

to the adverse credibility finding.”); Secaida-Rosales, 331 F.3d 

at 307 (2d Cir.) (same); Gao, 299 F.3d at 276 (3rd Cir.) (same); 

Rodriguez Galicia v. Gonzales, 422 F.3d 529, 537 (7th Cir. 2005) 

(same); Zhou, 437 F.3d at 865 (9th Cir.) (same).  As the Tenth 

Circuit has observed, “findings as to credibility should be 

closely and affirmatively linked to substantial evidence and not 

just a conclusion in the guise of findings.” Kepler v. Chater, 

68 F.3d 387, 391 (10th Cir. 1995) (remanding social security 

appeal because “the link between the evidence and credibility 

determination” was missing from ALJ’s conclusion).   

Accordingly, the Ninth Circuit’s articulation and 

application of the substantial evidence standard to adverse 

credibility determinations is consistent with the body of case 

law from the other circuits.  

B. The Panel’s Reliance on General Principles and 
Precepts To Assess The Validity Of An Adverse 
Credibility Determination Mirrors The Approach 
Taken By The Other Circuit Courts   

 
Despite the consistent approach set out by the courts of 

appeal, Respondent asserts in his December 14, 2006 letter brief 

that the “credibility rules” applied in the Ninth Circuit have 

no basis in the statute, regulations, or BIA precedent.  

Contrary to Respondent’s assertion, the approach the Ninth 

Circuit undertakes in reviewing credibility determinations 
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reflects a standardized application of the substantial evidence 

test.   

The Suntharalinkam panel relied primarily on four 

credibility principles: (1) minor omissions or details that do 

not go to the heart of the asylum claim are not adequate bases 

for an adverse credibility determination; (2) speculation and 

conjecture are not substitutes for substantial evidence; (3) an 

applicant should be given an opportunity to explain any material 

inconsistencies; and (4) testimony is not per se incredible 

because it includes details not included in that asylum 

application.  These four important credibility principles relied 

on by the Suntharalinkam panel are also frequently applied in 

the Ninth Circuit and are widely accepted and applied by the 

other circuit courts as well.      

For example, the panel rejected the IJ’s adverse 

credibility finding, in part, because the IJ referred only to 

minor inconsistencies that did not go to the heart of the asylum 

claim. Suntharalinkam, 458 F.3d at 1041, 1046-47.  Nearly every 

circuit court has found that minor discrepancies or omissions 

that do not involve the heart of the asylum claim are not 

adequate bases for an adverse credibility finding. Mendoza 

Manimbao v. Ashcroft, 329 F.3d 655, 660 (9th Cir. 2003); see also 

Bojorgues-Villanueva v. INS, 194 F.3d 14, 16 (1st Cir. 1999); 

Secaida-Rosales, 331 F.3d at 308 (2d Cir.); Gao, 299 F.3d at 272 
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(3rd Cir.); Sylla, 388 F.3d at 926 (6th Cir.); Adepke v. Gonzales, 

480 F.3d 525, 530 (7th Cir. 2007); Jalloh v. Gonzales, 423 F.3d 

894, 898 (8th Cir. 2005); Sarr v. Gonzales, 474 F.3d 783, 796 

(10th Cir. 2007). 

Only three circuit courts have not explicitly adopted the 

“heart of the matter” test in evaluating adverse credibility 

determinations.6  However, two of these circuits have applied its 

exact reasoning in evaluating whether the IJ’s credibility 

finding was proper. See, e.g., Nreka v. United States Att’y 

Gen., 408 F.3d 1361, 1369 (11th Cir. 2005) (affirming adverse 

credibility finding because it concerned, inter alia, key 

elements of asylum claim); Camara v. Ashcroft, 378 F.3d 361, 369 

(4th Cir. 2004) (rejecting an aspect of the IJ’s adverse 

credibility finding because the IJ placed too much importance on 

a minor inconsistency). Only the Fifth Circuit has not yet had 

an opportunity to adopt or apply similar reasoning.  

As the courts frequently note, minor inconsistencies or 

omissions should not be considered as part of the credibility 

calculus because they are not material to the claim and do not 

actually implicate the veracity of the applicant’s persecution 

or fear of persecution. See, e.g., Vilorio-Lopez v. INS, 852 

                                                 
6 As there is no immigration court in Washington, D.C., the DC 
Circuit does not hear petitions for review of asylum claims.  
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F.2d 1137, 1142 (9th Cir. 1988); Damaize-Job v. INS, 787 F.2d 

1332, 1337 (9th Cir. 1986).  

Notably, the Board of Immigration Appeals has accepted and 

applied similar reasoning to its credibility analysis for over 

half a century. Matter of B, 7 I&N Dec. 1, 10 (1955) (“The mere 

fact that the witnesses did not recall each and every detail of 

the conversations or that there were minor inconsistencies in 

their testimony does not justify the rejection of their entire 

testimony.”); Matter of C, 6 I&N Dec. 20, 49 (1953) (rejecting 

adverse credibility finding where there were only “minor 

inconsistencies in the testimony but nothing of an important 

nature and nothing which could not be expected concerning events 

which happened many years ago and were not of a lasting or 

important nature”). 

The panel also rejected the IJ’s adverse credibility 

decision, in part, because the IJ relied on speculation and 

conjecture. Suntharalinkam, 458 F.3d at 1041.  The Ninth 

Circuit, like the majority of circuits, will not uphold a 

credibility determination that is based on conjecture or 

speculation because conjecture is not a substitute for 

substantial evidence. Vera-Villegas v. INS, 330 F.3d 1222, 1231 

(9th Cir. 2003).  In Jibril v. Gonzales, 423 F.3d 1129 (9th Cir. 

2005), the Court summarized the well-established rule, stating: 
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[u]nder our case law, testimony that is ‘implausible 
in light of background evidence,’ Chebchoub v. INS, 
257 F.3d 1038, 1043 (9th Cir. 2001), can support an 
adverse credibility finding.  For example, a finding 
made by an IJ that a petitioner’s testimony is 
implausible given the evidence in a Country Report or 
other objective evidence in the record is accorded 
deference.  However, when an IJ find’s a petitioner’s 
testimony implausible based solely on ‘conjecture or 
speculation’ that the testimony, though uncontroverted 
by any evidence the IJ can point to in the record, is 
inherently unbelievable, than that ‘finding’ should 
not automatically be accorded deference.  
 

Id. at 1135 (citing Vera-Villegas, 330 F.3d at 1231).  In 

Aguilar-Cota v. INS, 914 F.2d 1375 (9th Cir. 1990), this Court 

explained that an IJ’s reasons for an adverse credibility 

determinations must be based on “a rational and supportable 

connection between the reasons cited and the conclusion 

petitioner is not credible.” Id. at 1381.  Speculation and 

conjecture can never substitute for “a rational and supportable” 

basis in the record.  

The Ninth Circuit’s rule on speculation is in alignment 

with all of the circuits that have considered the issue.  The 

majority of the circuit courts routinely apply the precept that 

adverse credibility determinations cannot be based on 

speculation.  For example, in the Tenth Circuit, a finding that 

“an applicant’s testimony is implausible may not be based upon 

speculation, conjecture, or unsupported personal opinion”. 

Elzour v. Ashcroft, 378 F.3d 1143, 1153 (10th Cir. 2004).  The 

Second Circuit has similarly found that the agency may not 
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reject testimony based on speculation. Ramsameachire v. Ashroft, 

357 F.3d 169, 178 (2d Cir. 2004); see also Chen v. Board of 

Immigration Appeals, 435 F.3d 141, 145 (2d Cir. 2006) 

(explaining that, in applying the speculation rule, judges 

should “apply their best judgment,” guided by the standard of 

review, precedents and the administrative record).  The Seventh 

Circuit recently explained that it “will not uphold credibility 

determinations based on speculation or conjecture rather than 

record evidence.” Apouviepseakoda, 475 F.3d at 889.  The Fourth 

Circuit has likewise concluded that an IJ’s credibility 

determination that was based on “speculation and conjecture” was 

unsupported by substantial evidence. Haoua v. Gonzales, 472 F.3d 

227, 232 (4th Cir. 2007).  In the Third Circuit, “adverse 

credibility determinations based on speculation or conjecture, 

rather than evidence of record, are reversible.” Gabuniya v. 

Att’y Gen. of U.S., 463 F.3d 316, 323 (3rd Cir. 2006) (collecting 

cases); see also Dia v. Ashcroft, 353 F.3d 228, 247-60 (3d Cir. 

2003) (en banc).  The Sixth and Eighth Circuits have followed 

the Ninth Circuit in holding that an adverse credibility finding 

cannot be supported by speculation and conjecture. Ben Hamida v. 

Gonzales, 478 F.3d 734, 739 n.6 (6th Cir. 2007) (citing to Ninth 

Circuit credibility case law); see also Alexandrov v. Gonzales, 

442 F.3d 395, 407-09 (6th Cir. 2006); Hong Zhang Cao v. Gonzales, 

442 F.3d 657, 660 (8th Cir. 2006) (citing to Ninth Circuit 
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credibility case law). Only the First, Fifth, and Eleventh 

Circuits have not had occasion to consider whether speculation 

is a proper basis for an adverse credibility determination.   

The panel also found the agency’s credibility determination 

to be erroneous because the agency had failed to provide an 

opportunity to explain the purported discrepancies.  

Suntharalinkam, 458 F.3d at 1045.  The Ninth Circuit has 

explained this guiding principle, stating, “the BIA must provide 

a petitioner with a reasonable opportunity to offer an 

explanation of any perceived inconsistencies that form the basis 

of the denial of asylum.” Ordonez v. INS, 345 F.3d 777, 786 (9th 

Cir. 2003); see also Chen v. Ashcroft, 362 F.3d 611, 618 (9th 

Cir. 2004).  That an applicant must be given an opportunity to 

explain any discrepancy is rooted in due process concerns.  See, 

e.g., Singh v. Ashcroft, 362 F.3d 1164, 1168 (9th Cir. 2004) 

(explaining that the agency’s failure to allow applicant to 

address an alleged discrepancy in a BIA briefing violated his 

due process rights).     

Three other circuits, the Second, Sixth, and Seventh have 

substantially similar case law. Xue v. Board of Immigration 

Appeals, 439 F.3d 111, 119-126 (2d Cir. 2006); N’Dion v. 

Gonzales, 442 F.3d 494, 499 (6th Cir. 2006) (citing to Ninth 

Circuit credibility case law); Shtaro v. Gonzales, 435 F.3d 711, 

716 (7th Cir. 2006) (refusing to uphold an adverse credibility 
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determination where the agency made no attempt to ascertain 

whether discrepancy could be accounted for). In Xue, the Second 

Circuit held that “an IJ may not rest an adverse credibility 

finding on non-dramatic putative contradictions or incongruities 

in an alien’s narrative without first giving the applicant a 

chance to reconcile the testimony.”  Id. at 125.  In reaching 

this holding, the court found particular relevance in the role 

that courts play in reviewing IJ credibility determinations.  

The court noted that when an IJ fails to produce a complete 

record, by asking relevant questions and soliciting 

clarifications, “the justification for deferring to an IJ’s 

findings is substantially diminished.”  Id. at 124.    

The Third, Tenth and Eleventh Circuits have relied on the 

concept and have recognized the importance of having that 

opportunity to explain a discrepancy in assessing the propriety 

of the adverse credibility finding. Senathirajah v. INS, 157 

F.3d 210, 221 (3d Cir. 1998) (finding that an applicant must be 

given an opportunity to elaborate on testimony relating to 

perceived discrepancies); Sarr v. Gonzales, 474 F.3d 783, 796 

(10th Cir. 2007) (reversing agency adverse credibility 

determination, in part, because applicant was not given 

opportunity to explain purported discrepancy); Ruiz v. United 

States Att’y Gen., 440 F.3d 1247, 1256 (11th Cir. 2006) 

(upholding agency adverse credibility determination, in part, 
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because applicant was given an opportunity to explain purported 

discrepancy).  

 Indeed, the Board of Immigration Appeals’ own legal 

precedent follows the standard as applied in the Ninth Circuit. 

Matter of S-A, 22 I&N Dec. 1328, 1331 (BIA 2000) (sustaining 

adverse credibility finding if the applicant “fail[s] to provide 

a convincing explanation for the discrepancies and omissions”); 

Matter of A-S-, 21 I&N Dec. 1106, 1109 (BIA 1998) (requiring an 

assessment of explanations for perceived discrepancies in 

testimony). 

In its review of the IJ’s adverse credibility decision, the 

Suntharalinkam panel also applied the well-settled principle 

that “an applicant’s testimony is not per se lacking in 

credibility simply because it includes details that are not set 

forth in the asylum application.” 458 F.3d at 1041-42 (citing 

Lopez-Reyes v. INS, 79 F.3d 908, 911 (9th Cir. 1996)); see also 

Aguilera-Cota, 914 F.2d at 1382.      

 At least four other circuits, the Second, Third, Sixth, and 

Seventh Circuits, have articulated the same principle in 

reviewing adverse credibility determinations.  The Second 

Circuit explained the reasoning supporting such a principle in 

Secaida-Rosales, “the circumstances surrounding the application 

process do not often lend themselves to a perfectly complete and 

comprehensive recitation of an applicant's claim to asylum or 
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withholding, and . . . holding applicants to such a standard is 

not only unrealistic but also unfair.” 331 F.3d 308; see also 

Pavlova v. INS, 441 F.3d 82, 90 (2d Cir. 2006) (“In any case, 

asylum applicants are not required to list every incident of 

persecution on their I-589 statements”).  The Seventh Circuit 

proffered a similar explanation in Pop v. INS, 270 F.3d 527 (7th 

Cir. 2001).  “We hesitate to find that one seeking asylum must 

state in his or her application every incident of persecution 

lest the applicant have his or her credibility questioned if the 

incident is later elicited in direct testimony." Id. at 531-32.   

The Sixth Circuit has also adopted this reasoning, noting that 

“[t]he purpose of holding a removal hearing is not simply to 

reiterate the statements made in the asylum application, but 

rather to allow an alien ‘to present evidence on the alien's own 

behalf’ including to supplement statements made in the 

application itself with additional details or incidents.” See 

Vasha v. Gonzales, 410 F.3d 863, 872 (6th Cir. 2005).  Finally, 

the Third Circuit has relied on the Ninth Circuit’s decision in 

Aguilera-Cota in rejecting the IJ’s reliance on a lack of 

exhaustive detail in the asylum application narrative. See Gao, 

299 F.3d at 275.   

 The precepts and principles that guide the Ninth Circuit’s 

review of adverse credibility decisions, including each of the 

principles applied by the panel in Suntharalinkam, are 
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principles that are widely accepted and applied by the majority 

of the circuits.  Contrary to Respondent’s assertions, the Ninth 

Circuit is in alignment with the other circuit courts in its 

application of the substantial evidence standard and its review 

of adverse credibility determinations. 

CONCLUSION 

Applying the generally accepted and widely used rules in 

reviewing agency adverse credibility determinations, the en banc 

court should overturn the Immigration Judge’s adverse 

credibility determination and remand the matter for additional 

proceedings. 
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APPENDIX 
 

AFFIRMANCE & OVERTURN RATE: REVIEW OF ADVERSE CREDIBILITY AGENCY DECISIONS 
              
Ninth Circuit Court of Appeals           
January - December 2006            
              
 JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC TOTAL/AVG 
Merits 19 20 40 36 29 16 20 13 20 15 37 50 315 
Affirmed 13 18 33 24 21 13 13 11 11 14 31 42 244 
Overtrn’d 6 2 7 12 8 3 7 2 9 1 6 8 71 
% Aff'd             77% 
% Ovtrn             22.50% 
              
Second Circuit Court of Appeals          
January - December 2006            
              
 JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC TOTAL/AVG 
Merits 95 98 68 95 84 60 44 51 39 51 44 61 790 
Affirmed 73 78 53 75 60 49 32 40 27 38 30 53 608 
Overtrn'd 22 20 15 20 24 11 12 11 12 13 14 8 182 
% Aff'd             77% 
% Ovtrn             23.03% 
              
Third Circuit Court of Appeals          
January - December 2006            
              
 JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC TOTAL/AVG 
Merits 8 6 7 8 6 4 4 3 7 4 7 8 72 
Affirmed 4 5 7 4 

6

2 4 3 3 4 7 8 57 
Overtrn'd 4 1 0 4 0 2 0 0 4 0 0 0 15 
% Aff'd             79% 
% Ovrt'd             20.83% 
              
 


