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Attention: Practice Manual Committee 
 
Dear Members of the Committee: 
 

These comments are submitted in response to the invitation by Chief Judge David 
L. Neal to submit comments on the new Immigration Court Practice Manual.  As is 
explained more fully below, the manual will seriously impair the ability of immigrants to 
obtain representation or to represent themselves. Moreover, these changes come at a time 
when immigration defense attorneys are reeling from the difficulty of providing services 
to clients who are picked up in raids and moved to remote locations and often require 
emergency assistance with motions and bond.  Rather than ease the provision of services 
in this new and more difficult climate for immigration practice, the rules make it more 
difficult for immigrants to obtain the representation they need and present a fair defense 
to removal.   
 

The predictable result of these rules is that more people will lack the capacity to 
hire attorneys and that pro bono practice will become more burdensome, thereby 
discouraging essential pro bono efforts.  Most troubling, many of the new rules will have 
this effect while offering little gain or while making administrative adjudication more 
complex.   
 

These comments are based on the author’s expertise as a professor of clinical law 
and the director of the Immigrant Rights Clinic at NYU School of Law.  The clinic 
represents immigrants in a wide variety of situations, including those who file motions to 
terminate proceedings, those who seek to reopen an old order, and those seeking relief 
from removal.     The clinic also works with grassroots organizations whose members 
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depend on representing themselves pro se or on low cost immigration providers and who 
have experienced first hand the difficulties of obtaining representation in today’s 
enforcement climate.  In addition to work in the clinic, the author has written extensively 
about the law concerning deportation and removal. 
 

In the points that follow, I outline a series of problems presented by these rules 
and offer proposed revisions.  Although each of these suggestions may be considered on 
its own, I urge the committee to consider the overall effect of these rules on the fragile 
access that respondents have to counsel.  Under the INA, respondents in removal 
proceedings have a right to representation “at no cost to the government.”   In other 
words, the person charged with removal has a statutory right to hire an attorney to 
represent him or her.  Systems of rules that make it costly to undertake representation, or 
place undue burdens on those who undertake representation, conflict with and are 
improper under this statutory mandate.   I strongly urge the committee to abandon the 
proposed manual and to engage in a serious collaborative notice and comment process 
that is geared to ensuring that those charged with removal have an opportunity for fair 
consideration of their claims.  
 
1. The Thirty Day Rule, 3.1(b)(ii)(A) and Required Motions for Later Documents, 
3.1(c)(iv)
 

The proposed thirty day rule for submission of documents is completely 
unwarranted under existing immigration practice, will cause increased burdens on the 
court and counsel and will drive up the cost of representation. 
 

There is no practical gain to the adjudicative system from this proposed rule.  
Under current practice in New York City, for example, packets are due ten days in 
advance.  Even with this advance date it is highly unusual for agency counsel to review a 
packet more than a day or two before a hearing. Although judges may review the packets 
earlier, it is also unlikely that they would do so more than a week or so before a hearing.  
There is therefore no value to be gained by an earlier submission date.   
 

At the same time, an earlier submission date has serious costs both for the 
respondents and the courts.  For the respondent, the most serious cost is an inability to 
submit all possible relevant documentation.  Documents are simply hard to get.  For 
example, in a cancellation case, it may be important to get medical records for the client 
or members of that person’s family.  It is common to have hospital employees offer a 
series of conflicting statements about hospital document procedures, which can lead to 
months of efforts to get a document.  Similarly, school records can be difficult to obtain 
due to cumbersome record access procedures.   Some records will be especially difficult 
because they involve old facts.  For example, in a citizenship case that turns on old facts 
about legal custody, or a case involving criminal issues where the crime is remote in 
time, it may be necessary to call up records from archives, or to document the fact that 
the archives no longer exist, due to fire or document destruction protocols.  Documents 
can also be difficult to obtain because the relevant legal documents (such as a separation 
order) were issued in the name of the parent and not in the name of the child.  The parent 
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may be unavailable, or in some cases even deceased.  In our clinic, for example, we spent 
approximately four months in one case obtaining documents relevant to a citizenship 
claim. 
 

Because of the inherent difficulty in getting documents, there will inevitably be 
some documents that are not available by a thirty day deadline.  The proposed rule 
mandates a series of motions that will address each of these documents, requiring more 
paper and more cost in submissions, even though it is likely that no one will have looked 
at the original packet.  Rather than ease matters for the court, this simply makes it more 
cumbersome for the judge by having documents obtained after thirty days of the hearing 
arrive piecemeal as they are obtained.  Each of these motions will impose more cost on 
counsel, thereby increasing the underlying cost of representation. 
 

Furthermore, the actual deadline imposed by the proposed rules is far more than 
thirty days.  In order to translate, paginate, and reference documents properly in any brief,  
the practical deadline for gathering documents is more likely to be forty or forty-five 
days.  This will not only lead to important documents being left out in the original packet, 
or being submitted through additional motions, but may also encourage attorneys to leave 
out important additional documentation.  
 

Finally, the rules do not even acknowledge the propriety of submitting 
documents, such as letters, at the hearing that will explain why a witness is unable to be 
present.  This kind of letter almost certainly results from a new event.  The rules, 
however, would require that it be submitted with an additional motion that explains why 
the information on the person’s availability was not identified sooner. 
 
2. Pagination Rule 3.3(c)(iii) and Other Hyper-technical Document Submission Rules  
 

The requirement that all submissions, including exhibits, be paginated by 
consecutive numbers placed at the bottom center or bottom right hand corner, is going to 
add significantly to the time needed for preparation and submission of documents.  Not 
only will practitioners have to purchase a numbering machine, but they will also have to 
take the time to number all exhibits.  This is not a problem for motions or briefs, as this 
can be done on the computer, but presents more of a problem with the substantial 
background documentation that will be submitted in support of an asylum or cancellation 
claim.  Furthermore, pagination could be counter-productive. Many judges have a 
practice of taking submissions apart and regrouping them in accordance with the court’s 
judgment about how they should be admitted into evidence.  They may, for example, take 
a later submitted tax return and add it to an earlier exhibit that contains a group of tax 
returns.  The pagination of submissions will add to confusion since submissions may or 
may not be accepted into evidence as they are submitted.     
 

More importantly, the pagination rule will frustrate the efforts of counsel to 
organize exhibits in a logical sequence.  Under current rules, it is possible to add an 
exhibit that is obtained close to a deadline into an already existing exhibit, or to simply 
renumber the exhibits.  But if the exhibits must be paginated and cross-referenced, 
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counsel will be required to add exhibits in a non-logical order at the end of a packet.  This 
hardly helps the court. 
 
3. Rules for Rejection of “Defective” Filings, 3.1(d)
 

Rule 3.1(d) can be read as providing the immigration court clerk with the 
frightening power to reject a document because it is deemed to be out of compliance with 
one of the many technical rules in the manual.  If read this way, the rules create an 
extraordinary degree of power in clerks to determine what gets to the immigration judge 
and therefore affect the contents of the record. This power will be all the more 
problematic in courts that are in more remote locations, where it will be difficult for 
counsel to communicate with the clerks and understand any concerns about the 
submission.  The rule should be amended to make clear that only the immigration judge 
can reject a submission. 
 
4. Rules Regarding Appearances, 2.3(d), (f) 
 

The rules on appearances will make it more difficult to obtain pro bono counsel 
and will increase the cost of private counsel.  There are two aspects of these rules that 
should be modified.  First, the rules prohibit limited appearances for bond.  Second the 
rules require those who appear in a case to make a lifetime personal commitment to the 
case, regardless of whether they continue to practice at the firm that has undertaken the 
representation.  Both of these rules are unfair and impose an undue burden on the right to 
representation.   
 

In today’s enforcement climate, it is not unusual for a respondent to be picked up 
at a worksite or other raid and be transported thousands of miles to a location without 
genuine access to counsel.  While it may be possible for the person’s family to find and 
pay for counsel to seek bond, it may well be impossible to pay for an attorney who could 
travel to the remote location for future hearings if bond is denied.  Our clinic, for 
example, sought to represent individuals held in Texas who were picked up in raids in 
New York State.  Lacking an ability to appear for limited bond hearings, we found 
ourselves restricted to representing those persons where we were able to find local co-
counsel.  This greatly limited who we could represent.  In many areas where immigrants 
are detained, there simply is no local counsel, and even if there is some local counsel, 
they are overwhelmed with the number of detainees.  Limited representations would 
allow us to help with bond hearings and then take on the case if the person is released and 
venue is moved to New York.  Limited appearances are also essential because some 
immigration judges will not transfer venue even for a respondent who is released and 
returns to his home.  Without limited appearances, a lawyer faced with an emergency 
request for representation for bond, is required to commit to representation throughout 
the merits proceedings thousands of miles away from his or her practice.   
 

The rules that require a lifetime personal commitment to a case are also 
unwarranted.  It is commonplace in both private and public interest practice for lawyers 
to move from one job to another.  They may move in and out of judicial jobs, such as 
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clerkships, or government jobs.  They may move from one part of the country to another 
or even to a job overseas.  Despite these realities, the rules state that lawyers are 
personally responsible for a case no matter what their circumstances.   
 

It may be that there are circumstances where a firm is abusing its responsibilities 
on a case, and it is appropriate to require a personal obligation. For example, if there is a 
history of a lawyer being with firms that close up shop and re-emerge elsewhere, a 
special rule might be applied.  But to apply this rule across the board is totally 
unwarranted and counter-productive to the effort to expand the availability of attorneys to 
represent respondents in proceedings. 
 
5. In Absentia Safeguards, 4.8
 

The rules recognize that the agency has chosen to schedule removal hearings in 
locations that can have extensive security processes.  Nonetheless, there is no 
requirement in the rules for fair process where a person is held up by these security 
systems.  Instead, the rules create a strict liability system in which the respondent can be 
ordered deported in absentia when he or she is being held up by security. 
 
 Our office witnessed a case this year in which a respondent was not allowed 
through security and was ordered deported in absentia.  The judge was aware that the 
respondent was in the waiting room, but nonetheless issued the in absentia order.  This 
action necessitated a motion to reopen, thereby burdening a non-profit agency with 
limited resources.  Instead of discouraging this kind of action by a judge, the new rules 
encourage it.   A reasonable alternative would be for the judge to postpone ruling or to 
continue the case.  In contrast, there is no sanction in the proposed rules for government 
counsel when they appear without a file or are otherwise unprepared. 
 
6. Motions, 5, 5.10(c), 8.3 
 

In addition to the concerns about repetitive and costly motions listed above in 
connection with document submission, the rules leave no flexibility for change of venue 
motions where a hearing has been scheduled in a completely inconvenient location.  For 
example, a remanded case will typically be sent to the court where the individual was in 
detention.  If the individual is now released, attending the hearing can require traveling 
thousands of miles on short notice.  In these circumstances, it should be possible to file a 
change of venue motion and await disposition of the motion before undertaking the trip.  
Our clinic recently experienced this situation with a remanded hearing.  Luckily, we were 
able to reach DHS counsel and obtain a ruling on consent prior to an appearance 
thousands of miles from our office.  But under the rules, we were left not knowing until 
the very last minute whether we would have to purchase expensive last-minute plane 
tickets to a location where the hearing never should have been scheduled. 
 

The proposed rules also provide no instruction to immigration judges on their 
responsibilities in urgent situations, such as when there is a request for an emergency 
stay.  Rule 8.3 acknowledges that a removal order may be executed at any time, but fails 

 5



to suggest that, in light of their emergent nature, immigration judges should adjudicate 
these requests promptly.   
 
7. Discipline, Rule 10.3(c). 
 

The rules include a completely one sided set of standards for discipline, 
suggesting that DHS attorneys are only answerable to the DHS process, while 
respondents attorneys are subject to both their state disciplinary system and the discipline 
of the court.  This one sided approach is completely lopsided and unlike what is found in 
the courts.  For example a district court can enforce rules against both the prosecution and 
defense counsel.  A court’s power to discipline is rooted in the court’s first hand 
knowledge of what has happened in the courtroom.  A second-hand process for DHS 
attorneys guarantees that they will be subject to looser standards than counsel for 
respondents, which is totally unjustifiable.   
 
8. Pro Se Litigants, 2.2 
 

It is well-recognized that pro se litigants face particularly serious hurdles in 
navigating a system as complex as the immigration law system.  In addition to the 
obstacles faced by pro se litigants in any court system, pro se respondents in immigration 
court may have poor English skills and little familiarity with aspects of American law.  
Their task will be all the harder under the new manual.  
 

Rather than recognize the special problems of pro se litigants and adopt a strong 
statement of the need for flexibility in applying rules to pro se litigants, the manual 
largely treats them as being in the same position as any other litigant.  Especially in light 
of the enormous obstacles to representation in a system where the government is given 
free rein to move respondents to places where they have no hope of obtaining counsel, 
the rules should contain a clear admonition of the need for flexibility in considering 
submissions by those who are pro se. 
 

 
Altogether, the rules place obstacles to low-cost representation, impose unequal 

rules for respondent counsel, and fail to recognize the difficulties faced by pro se 
respondents.  The rules should be more thoroughly debated, reconsidered and revised 
before they go into effect.   

 
Please let me know if you have any questions regarding these comments.  I can be 

reached at 212-998-6451, or at morawetz@juris.law.nyu.edu. 
 
        Sincerely, 
 
 
        Nancy Morawetz 
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