
 

A plan to send all immigration appeals to the U.S. Court of Appeals for the Federal Circuit, which is 
included as part of the comprehensive immigration reform package proposed by Sen. Arlen Specter 
(R-Pa.), has come under attack by human rights advocates who say the plan will overload the court 
and prejudice claimants. 

Specter's draft bill or "chairman's mark," currently under consideration by the Senate Judiciary 
Committee, would consolidate all immigration appeals in the D.C.-based appeals court.  

"The Federal Circuit is completely incapable of handling all immigration appeals now spread 
throughout the entire federal appellate system," said Timothy H. Edgar, national security policy 
counsel with the American Civil Liberties Union, in a statement.  

"The Federal Circuit currently has a caseload of approximately 1,500 cases per year," he noted. 
"Placing all immigration cases into the Federal Circuit would add at least 11,000 new cases annually. 
Such a dramatic shift in federal court jurisdiction will have major consequences for the Federal Circuit 
that should be carefully studied and debated before any action is taken."  

 
Judge Michel: Issue 'Up to Congress.' 

 
The Federal Circuit's chief judge, Paul R. Michel, in a phone interview with BNA, was noncommittal 
on Specter's proposal. "Courts don't take a position on jurisdiction," he said, adding, "that issue is 
completely up to Congress." Michel said, however, that he was confident the court could handle the 
influx of new cases provided that Congress supplied additional resources along with the increase in 
jurisdiction. 

The U.S. Judicial Conference, the federal judiciary's chief policymaking body, has taken no official 
position on the proposal, said Karen Redmond, a spokeswoman for the Administrative Office of U.S. 
Courts.  

Immigration appeals in the federal circuit courts currently comprise about 20 percent of the federal 
appellate caseload, according to figures compiled by the Administrative Office of the U.S. Courts. For 
the 12-month period ending Sept. 30, 2004, immigration appeals accounted for 12,640 of the 62,762 
appeals of all types pending in federal appeals courts.  

Section 701 of Specter's bill would expand the court's jurisdiction to include appeals of any "final 
administrative order or district court decision arising from any action taken, or proceeding brought, to 
remove or exclude an alien from the United States." The bill would also increase the number of 
judges on the court from 12 to 15.  

 
Federal Circuit 'Wholly Unequipped.' 

 
"Even with the addition of the three more judges authorized in the Chairman's Mark, the Federal 
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Circuit is wholly unequipped and unprepared to handle the extraordinary increase in its caseload that 
would result," Edgar asserted. 

The Federal Circuit, established in 1982 as one of the 13 federal courts of appeal, currently has 
nationwide jurisdiction over cases involving international trade, government contracts, patents, and 
certain money claims against the U.S. government, and veterans' benefits. The court's 12 judges also 
handle appeals from decisions of the Merit Systems Protection Board, the Boards of Contract 
Appeals, the Board of Patent Appeals and Interferences, and the Trademark Trial and Appeal Board. 

"If enacted, the Federal Circuit would, overnight, become the court of appeals with the largest number 
of cases filed per year in the entire federal judiciary," Edgar said. "The bill essentially transforms the 
Federal Circuit into an immigration appeals court that also hears some patent, copyright and other 
cases."  

In introducing a similar jurisdiction-shifting proposal in the 108th Congress, Sen. Orrin G. Hatch (R-
Utah), Specter's predecessor as Judiciary Committee chairman, said: "Immigration is a matter of 
national security and diplomacy, and we must speak with one voice on immigration law. The Federal 
Circuit is a natural forum for immigration review because it already has experience dealing with 
specialty areas of the law."  

 
Judges' Expertise Questioned 

 
However, Emily Chiang, associate counsel with the Brennan Center for Justice at New York 
University, noted the proposal would force judges on the Federal Circuit, who she said now handle 
mostly patent and trademark claims, "to do something completely unrelated." She added, "Although 
the Federal Circuit is an efficient adjudicator of claims over intellectual property, there is ample 
reason to believe the expertise those judges have developed is not transferable to immigration law." 

Another result of the transfer of cases could be greater deference paid by the judges on the court to 
the Bureau of Immigration Appeals. Peter D. Ehrenhaft, who practices intellectual property law with 
Miller and Chevalier in Washington, D.C., observed that the Federal Circuit "tends to be very 
supportive of the agency whose cases it reviews." He added, "like other specialized courts, it can 
become captive of the industries or special interests that come before it."  

 
Proposal May Burden Appellants 

 
Chaing also emphasized the burden on immigration appellants from across the county in traveling to 
Washington to have their appeals heard. "It could exact a real human cost that is almost totally 
logistical," she said, noting that immigration appeals are often handled on a pro bono basis by 
lawyers or public interest groups that may not easily afford travel to Washington. 

However, Kevin R. Casey, president-elect of the 3,000-member Federal Circuit Bar Association, 
pointed out that judges on the Federal Circuit have, at times, held hearings at locations outside 
Washington to reduce the burden on appellants. "The court tries to address the problem in part by 
sitting in different cities around the country," he told BNA, "although it is not a regular occurrence."  

Currently, the bulk of immigration appeals are handled by the U.S. Courts of Appeal for the Ninth and 
Second Circuits. In those two circuits, more than 30 percent of the cases involve immigration appeals. 
The Second Circuit had 4,519 immigration appeals pending in the 12 months ending September 
2004, while the Ninth Circuit had some 5,737 immigration appeals pending. During the same period, 
no other circuit court had more than 500 immigration appeals pending.  

 
'Ninth Circuit Split' on Caseloads? 

 
This imbalance in caseloads, particularly in the Ninth Circuit, headquartered in San Francisco, has led 
at least one opponent of the proposal to suggest that one of its underlying objectives might be to 
accomplish the so-called "split" of the Ninth Circuit, long sought by conservatives. 

"We look at this as another way of splitting the Ninth Circuit--not by geography but by claim," said 
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ACLU counsel Timothy D. Sparapani, referring to the effort by Republican lawmakers in recent 
Congresses--so far unsuccessful--to break up the giant circuit court into two smaller circuits.  

Chiang said transferring jurisdiction over immigration appeals was premature, noting that the high 
number of appeals was due in part to problems at the administrative level in the Bureau of 
Immigration Appeals.  

She noted that Attorney General Alberto R. Gonzales, in a January memo to immigration judges, 
ordered a comprehensive review of the immigration courts because of his view that "there are some 
judges whose conduct can aptly be described as intemperate or even abusive and whose work must 
improve."  

"Merely consolidating appeals in the Federal Circuit will not address the substantial problems with 
immigration review and may actually serve to mask the true extent of those problems," she said.   

 
 
By Ralph Lindeman 
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