
COURTESY OF WWW.BIBDAILY.COM

LEXSEE 1996 U.S. DIST. LEXIS 22934

PHILLIP AGEE, Plaintiff, v. BARBARA BUSH, et al., Defendant.

Civil Action No. 95-1909 (RCL)

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

1996 U.S. Dist. LEXIS 22934

August 23, 1996, Decided
August 26, 1996, Filed

PRIOR HISTORY: Agee v. Baker, 753 F. Supp. 373,
1990 U.S. Dist. LEXIS 17509 (D.D.C., 1990)

COUNSEL: [*1] For PHILIP AGEE, Plaintiff: Dana L.
Sullivan, LEAD ATTORNEY, HOEVET, SNYDER &
BOISE, P.C., Portland, OR; Debra S. Katz, LEAD
ATTORNEY, KATZ, MARSHALL & BANKS, LLP,
Washington, DC; Lynne A. Bernabei, LEAD
ATTORNEY, BERNABEI & WACHTEL, PLLC,
Washington, DC; William H. Schaap, LEAD
ATTORNEY, Washington, DC.

For BARBARA MICHELLE BUSH, MACMILLAN,
INC., doing business as CHARLES SCRIBNER'S SONS,
SIMON & SCHUSTER, INC., Defendants: Bruce W.
Sanford, LEAD ATTORNEY, BAKER & HOSTETLER,
L.L.P., Washington, D.C.

JUDGES: Royce C. Lamberth, United States District
Judge.

OPINION BY: Royce C. Lamberth

OPINION

MEMORANDUM AND ORDER

This matter comes before the court on plaintiff's
motion to remand this case to the Superior Court of the
District of Columbia. Upon consideration of the filings of
counsel, the court shall deny plaintiff's motion for the
reasons set forth below.

BACKGROUND

Plaintiff Phillip Agee is a controversial former
American intelligence agent. From 1957 to 1968, plaintiff
was employed by the United States Central Intelligence
Agency ("CIA" or "Agency") in a division responsible
for covert intelligence gathering in foreign countries. As
an agent for the CIA, plaintiff served in undercover
assignments abroad, and often [*2] came into contact
with persons, including government employees,
supplying information to the United States. During this
time, plaintiff was trained in how to perform such
clandestine operations, including special methods used by
the CIA to protect the identities of intelligence employees
and information sources abroad. See Haig v. Agee, 453
U.S. 280, 283, 101 S. Ct. 2766, 69 L. Ed. 2d 640 (1981).

In 1974, plaintiff held a press conference in London,
in which he announced his "'campaign to fight the United
States CIA wherever it is operating.'" Id (footnote
omitted). Plaintiff's "campaign" is directed at CIA
personnel stationed around the world, who plaintiff seeks
to expose and have expelled from foreign soil. 1 Over the
past two decades, plaintiff's campaign efforts, in the view
of many prominent world leaders, has endangered the
lives of American intelligence agents and created a
general climate of violence against Americans abroad.
See Haig, 453 U.S. at 283-86.

1 Plaintiff declared in the 1974 press conference
that "'[t]his campaign will have two main
functions: First, to expose CIA officers and agents
and to take the measures necessary to drive them
out of the countries where they are operating;
secondly, to seek within [*3] the United States to
have the CIA abolished.'" Haig, 453 U.S. 283 n.2
(citation omitted).
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In 1979, the United States Secretary of State revoked
plaintiff's United States passport for activities "causing or
. . . likely to cause serious damage to the national security
or the foreign policy of the United States." Haig, 453
U.S. at 286. The decision was based in part on plaintiff's
conduct during the Iran Hostage Crisis of 1979-80, when
terrorists seized the American Embassy in Iran and held
50 Americans hostage. Government documents showed
that plaintiff had made contact with the Iranian captors,
urged them to demand certain CIA documents as part of
the negotiations for the release of the hostages, and
offered to travel to Iran to assist in analyzing the
documents. See Haig, 453 U.S. at 286 & n.8 (citing Agee
v. Vance, 483 F. Supp. 729 (D.D.C. 1980); Agee v.
Muskie, 203 U.S. App. D.C. 46, 629 F.2d 80, 81 (D.C.
Cir. 1980). The United States Supreme Court upheld the
Secretary's actions, finding that plaintiff had "jepoardized
the security of the United States." Haig, 453 U.S. at 308.

Despite the revocation of plaintiff's U.S. passport,
plaintiff has managed to obtain passports and travel
documents from a number [*4] of other countries in
order to continue his campaign against the CIA. Plaintiff
does not dispute that he has traveled with documents
issued by at least three foreign nations: Grenada,
Nicaragua, and most recently, Germany. It is equally
undisputed that, since leaving the CIA, plaintiff has lived
in at least ten different countries: the United States,
Nicaragua, Spain, Grenada Germany, Mexico, France,
Great Britain, Italy, and the Netherlands. 2 At least three
of these countries -- Great Britain, France, and the
Netherlands -- have expelled him from their borders to
protect their national security interests. See Haig, 453
U.S. at 283 n.1, 308 n.59.

2 Although plaintiff contends that, in addition to
the United States, he has lived only in Spain,
Germany, Mexico, France, Great Britain, and the
Netherlands, see Agee Aff. at P 4, plaintiff also
admits that he possessed passports issued by the
countries of Nicaragua and Grenada. See Agee
Aff. at P 7. Plaintiff now travels using German
travel documentation. See Pl.'s Mot., at 3.

Plaintiff's transient lifestyle, however, does little to
dampen his overall litigiousness. Over the years, plaintiff
has brought a number of high-profile lawsuits in [*5] the
United States, and the decisions issued in these cases
often make reference to plaintiff's whereabouts. See, e.g.,
Haig v. Agee, 453 U.S. at 283 n.l (1981)(noting that

plaintiff's residence at various times had been Great
Britain, France, and the Netherlands); Agee v. Muskie,
203 U.S. App. D.C. 46, 629 F.2d 80, 81 (1980)(noting
that plaintiff resided in Germany); Agee v. Baker, 753
F.Supp. 373, 374 (D.D.C. 1990) (identifying plaintiff's
residence at Madrid, Spain).

On September 5, 1995, plaintiff filed this libel action
in the Superior Court of the District of Columbia against
the former First Lady of the United States, Barbara Bush,
and her book publishers, McMillan, Inc. and Simon &
Schuster, Inc. On October 6, 1995, defendants removed
this case to federal court. In response, plaintiff filed the
instant motion in which plaintiff requests that this case be
remanded back to Superior Court and that this court enter
an order awarding just costs and actual expenses.

ANALYSIS

A. Diversity Jurisdiction

Plaintiff argues that this case should be remanded to
the Superior Court for the District of Columbia pursuant
to 28 U.S.C. § 1447(c) because this court lacks
jurisdiction over this matter. Although defendants [*6]
asserted diversity jurisdiction as the basis for removal, 3

plaintiff argues that he is not a diverse party under the
diversity jurisdiction statute, 28 U.S.C. § 1332(a)(1). 4

Plaintiff contends that he is a United States citizen
permanently domiciled abroad, and that he is neither a
"citizen of a State" nor a "citizen or a subject of a foreign
state" -- either of which would make him a diverse party.

3 Plaintiff also argues that defendants
insufficiently plead diversity jurisdiction in their
notice of removal. 28 U.S.C. § 1446(a) provides
in relevant part:

[D]efendants desiring to remove
any civil action . . . from a State
court shall file . . . a notice of
removal . . . containing a short and
plain statement of the grounds for
removal . . . ."

Id. Defendant's notice of removal plainly states
that "[t]his court has original jurisdiction over this
action by reason of diversity pursuant to 28
U.S.C. § 1332." Defs' Notice of Removal, at P 3.
In addition, defendants assert that complete
diversity exist between the parties. See id. P 4.
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Accordingly, the court finds that defendants have
met their burden under 28 U.S.C. § 1446(a) of
pleading proper grounds for the removal of this
matter to federal [*7] court.
4 Pursuant to 28 U.S.C. § 1332(a), the federal
district courts have original jurisdiction over

all civil actions where the matter
in controversy . . . is between (1)
citizens of different states; (2)
citizens of a State and citizens or
subjects of a foreign state; (3)
citizens of different States and in
which citizens or subjects of a
foreign state are additional parties .
. . .

Id.

Diversity jurisdiction in this case exists only if it can
be shown that plaintiff is both a United States citizen and
a citizen of a state or a citizen or subject of a foreign
state. Plaintiff does not contest that he is a United States
citizen. Thus, the dispositive issue presented is whether
plaintiff, who resides abroad, is in effect "stateless" for
purposes of diversity jurisdiction. The resolution of this
issue turns on plaintiff's state citizenship status.

"Domicile," a judicially-created construct developed
by courts in the field of conflict of laws, has become the
touchstone for state citizenship in the diversity
jurisdiction context. See Gilbert v. David, 235 U.S. 561,
569, 35 S. Ct. 164, 59 L. Ed. 360 (1915); Prakash v.
American Univ., 234 U.S. App. D.C. 75, 727 F.2d 1174,
1180 (D.C. Cir. 1984); 13B Charles A. Wright, et al.,
Federal Practice and [*8] Procedure § 3611, at 510
(1984).

The basic concept of domicile is predicated, in large
part, on a person's residence in a particular jurisdiction
and his intention to remain there indefinitely. See, e.g.,
Texas v. Florida, 306 U.S. 398, 424-25, 59 S. Ct. 563, 83
L. Ed. 817 (1939); Prakash, 727 F.2d at 1180; Kubin v.
Miller, 801 F.Supp. 1101, 1110 (S.D.N.Y. 1992).
However, the concept of domicile, as applied over the
years in diversity jurisdiction cases, has proven to be
quite a fluid one. The malleability of the concept of
domicile can be credited to the myriad ancillary rules and
presumptions carried over into the diversity jurisdiction
context along with the basic principle of domicile. These

rules and presumptions give definition and substance to
the concept of domicile and the language of the diversity
statute.

Perhaps the most important of these presumptions is
the presumption of continuing domicile. In applying this
rule, courts presume that a person's domicile, once
established, continues until a new one is conclusively
established. See, e.g., Anderson v. Watt, 138 U.S. 694,
706, 11 S. Ct. 449, 34 L. Ed. 1078 (1891); Holmes v.
Sopuch, 639 F.2d 431, 433 (8th Cir. 1981); Shilkret v.
Helvering, 78 U.S. App. D.C. 178, 138 F.2d 925, 927
(D.C. Cir. 1943); Kubin v. Miller, 801 F.Supp. 1101,
1110-11 (S.D.N.Y. 1992). [*9] The presumption of
continuing domicile guarantees that no U.S. citizen will
find himself without a domicile, reflecting the general
preference among courts for a rule that does not leave
United States citizens stateless. See, e.g., Willis v. Westin
Hotel, Co., 651 F.Supp. 598, 602-03 (S.D.N.Y.
1986)(refusing to find a United States citizen stateless for
purposes of diversity jurisdiction); see also Moore's
Federal Practice at P 0.74[5] ("[W]hile it is possible to
find an occasional case today raising the stateless citizen
doctrine, it is difficult to find one applying it.")(footnote
omitted).

Plaintiff maintains that he is a United States citizen
legally domiciled in Germany. However, the facts and
circumstances involved in this case provide little, if any,
support for plaintiff's contention. A review of plaintiff's
residential history after leaving the United States reveals
that plaintiff continues to lead a remarkably transient
lifestyle. Between 1967 and 1978, plaintiff lived for
various lengths of time in the countries of Mexico,
France, Great Britain, and the Netherlands. See Pl's Mot.,
at 2. Since 1978, plaintiff claims to have permanently
resided in Germany. See id. However, [*10] as
defendants rightly point out, plaintiff "temporarily"
resided in Madrid, Spain for at least a third of this time.
See Defs' Opp., at 2 (citing Agee Aff., at P 7); see also
Pl's Mot., at 2-3. Moreover, plaintiff lived in Nicaragua,
Grenada, and Italy at various times between 1968 and the
present. Thus, although residence alone does not
determine domicile, see Texas v. Florida, 306 U.S. at
424-25, plaintiff's history of residential transience
suggests quite strongly that plaintiff neither established
nor intended to establish a new domicile in Germany.

Furthermore, plaintiff's contradictory statements with
respect to the issue of domicile in his Complaint and
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moving papers raise more questions about plaintiff's
domicile than they answer. Plaintiff states in his
Complaint that he "currently resides" in Germany.
Compl., at P 3. However, in an effort to evade federal
jurisdiction, plaintiff now asserts in his motion for
remand that he is a "permanent" resident of Germany,
and that "Germany is his domicile. . . ." Pl.'s Mot. at 2.
Moreover, in complete contradiction with his previous
claim that he "currently resides in Germany," plaintiff
now suggests that he has been domiciled in Germany
[*11] since 1978 -- despite the fact that plaintiff lived in
Madrid, Spain for at least six years between 1978 and the
present. Aside from raising questions about plaintiff's
credibility, these statements do little to resolve the issue
of plaintiff's domicile.

In sum, the court finds that plaintiff fails to
demonstrate that he is legally domiciled in Germany.
Plaintiff's invocation of Germany as his domicile is
dubious at best. The evidence in this case tends to suggest
that plaintiff has no "permanent" residence, and that
plaintiff leads what can be fairly described as a nomadic
lifestyle. Moreover, plaintiff's own statements with
respect to his domicile are themselves inconsistent and, in
any event, are strongly contradicted by the facts in this
case. Accordingly, this court finds that plaintiff did not
establish a true domicile in Germany, and that plaintiff's
previously established domicile in the United States
remains intact.

B. Plaintiff's Efforts to Defeat Diversity Jurisdiction

In their notice of removal, defendants allege that this
court has diversity jurisdiction over this matter.
According to defendants, defendant Barbara Bush is
domiciled in the state of Texas, defendant McMillan,
[*12] Inc. is a Delaware corporation with its principal
place of business in the state of New York, and defendant
Simon & Schuster, Inc. is a New York corporation with
its principal place of business in the state of New York. 5

5 For purposes of both diversity and removal
jurisdiction, a corporation is deemed to be a
citizen of the state in which it is incorporated, and
of the state where its principal place of business is
located. See R.G. Barry, Corp. v. Mushroom

Makers, Inc., 612 F.2d 651, 654-55 (2d Cir.
1979).

To defeat diversity jurisdiction, plaintiff must
demonstrate that he is neither a "citizen of a State" nor a
"citizen or a subject of a foreign state" -- either of which
would make him a diverse party -- or that he is a citizen
of the same state as one or more of the defendants. As
discussed above, plaintiff fails to demonstrate that he is
domiciled in Germany, and accordingly, plaintiff's
previously established domicile in the United States
remains intact. Thus, plaintiff may defeat diversity
jurisdiction only by the latter method -- by proving that
he is a citizen of the same state as one or more of the
defendants. Plaintiff, however, does not allege that he is a
citizen of Texas, [*13] Delaware, or New York.
Accordingly, plaintiff's challenge to this court's original
jurisdiction over this matter by reason of diversity must
fail. Plaintiff's motion for removal based on lack of
diversity jurisdiction shall be denied without prejudice to
any future challenge to this court's jurisdiction over this
matter following the completion of discovery.

CONCLUSION

For the foregoing reasons, it is hereby

ORDERED that plaintiff's motion for remand to the
Superior Court for the District of Columbia and for just
costs and actual expenses is DENIED; and it is further

ORDERED that plaintiff's motion to stay these
proceedings pending resolution of plaintiff's motion to
remand is DENIED as moot; and it is further

ORDERED that plaintiff shall file a response to
defendants' outstanding motion to dismiss or, in the
alternative, for summary judgment within 14 days of this
Order.

SO ORDERED.

Royce C. Lamberth

United States District Judge

DATE: 8-23-96
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