
For buyers of public companies, an obscure 
but increasingly evident judicial remedy known 
as “quasi-appraisal” is fast becoming a source of 
concern. Quasi-appraisal – as its name suggests 
– is not quite what parties expect from M&A 
litigation and has the capacity to upset the famil-
iar process accompanying the sale of a public 
company.

There are three primary types of M&A litiga-
tion: Pre-closing disclosure litigation, post-clos-
ing loyalty litigation and appraisal. Not every 
litigation fits neatly into one of these catego-
ries, but most do. Pre-closing disclosure litiga-
tion often culminates in the plaintiffs, the target 
company and the buyer agreeing to additional 
disclosures (and occasionally revisions in the 
transaction terms) in exchange for a class-wide 
release and a court-approved award of plain-
tiffs’ fees. In the absence of a pre-closing dis-
closure settlement, the second type of litigation 
may arise which is post-closing, class-action 
litigation alleging breaches of fiduciary duties 
(other than disclosure). Most often, such post-
closing actions relate to transactions subject to 
entire fairness review, as, for example, when a 
controlling stockholder is involved. And finally, 
in cash-out mergers, stockholders can pursue 
a post-closing appraisal claim, a remedy that 
requires each individual stockholder wishing 
to pursue appraisal to dissent from the merger 
vote, refrain from accepting the merger consid-
eration, and bear litigation costs. In an appraisal, 
dissenting stockholders also bear the risk that 
the court will appraise the stockholder’s shares 
at a lower value than the merger consideration. 

These litigation alternatives are well-known 
to all involved in public company acquisitions, 
with the result that buyers and targets can, with 

some confidence, balance the costs and benefits 
of pre-closing settlement against the likelihood 
that plaintiffs will pursue post-closing claims 
with the attendant possibility of a significant 
damages award. “Quasi-appraisal” is not well-
known and its reasons for existing and processes 
remain uncharted and incompletely justified. 
Generally, quasi-appraisal has been recognized 
in cases in which a corporation fails to make 
disclosures that directly affect the stockholders’ 
decision whether or not to seek appraisal. But 
substantial uncertainty has arisen because quasi-
appraisal has followed a sharply meandering 
course and has not, as yet, settled into a predict-
able doctrine. That uncertainty can make it more 
difficult to evaluate M&A litigation. Beyond 
uncertainty, quasi-appraisal may provide plain-
tiffs an attractive post-closing, classwide liti-
gation alternative without counterbalancing 
tradeoffs. 

When it is available, quasi-appraisal gives 
plaintiffs an opportunity to pursue post-closing 
appraisal litigation in a novel way. Such litiga-
tion is conducted in an opt-out class-action for-
mat based solely on alleged disclosure violations 
and without any requirement to vote against 
the merger and forego merger consideration 
by seeking appraisal. As such, plaintiffs can 
use merger consideration to fund class-wide 
appraisal litigation without any apparent risk 
that they may have to return merger consid-
eration if the appraised value is less than the 
merger consideration. In at least one recent case 
discussed below, plaintiffs appeared to lie in 
wait during the customary pre-closing litiga-
tion process and then threatened a class-wide 
quasi-appraisal claim after closing. While the 
development of quasi-appraisal as an equitable 
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remedy in Delaware continues, its unusual his-
tory, as described below, shows that the remedy 
has become unmoored from its origins and that it 
should be available only in a limited universe of 
cases to avoid tipping the balance of the law too 
heavily in favor of post-transaction price litiga-
tion in situations involving third-party acquisi-
tions. 

The Development of Quasi-Appraisal
The Delaware courts first recognized quasi-

appraisal as a remedy in Weinberger v. Uop, inc.,2 
where it was meant simply to open a window, 
temporarily, for additional appraisal actions in 
light of Weinberger’s radical alteration of Delaware 
valuation law. Weinberger was an entire fair-
ness case involving a going private transaction.3 
Accordingly, the court evaluated whether the 
directors established the fair dealing and fair price 
of the transaction.4 With respect to fair price, the 
Court noted that in the future it would accept var-
ious methods of valuation in “appraisal and other 
stock valuation proceedings.”5 The Weinberger 
remedy technically was not a statutory appraisal 
because the plaintiff had not proceeded under 
DGCL § 262 (possibly because the restriction on 
admissible valuation methods in an appraisal 
proceeding made appraisal an unattractive rem-

edy at that time) nor was it the rescissory relief 
sought by the plaintiff. Instead, using its equitable 
power to grant appropriate relief, the court fash-
ioned the remedy that would have been available 
to the plaintiffs in an appraisal action, had the 
newly-recognized liberal stock valuation meth-
ods (including elements of rescissory damages) 
been admissible. Thus, because it was unlike 
appraisal as recognized to that point and gave the 
plaintiffs another chance to seek appraisal beyond 
the expired appraisal deadlines, the court called 
the remedy “quasi-appraisal.”6 

The Weinberger court did not attempt to create 
a new remedy apart from statutory appraisal in 
future cases, rather, its exclusive purpose was 
to liberalize the appraisal remedy to include “all 
relevant factors” and to grant the plaintiffs in that 
particular case, and others similarly situated, the 
retroactive benefit of such liberalization.7 The 
Weinberger court made this as clear as possible. It 
expressly limited the remedy to that case, other 
pending cases and mergers with an effective date 
on or before February 1, 1983 or where notice 
would be mailed to stockholders on or before 
February 23, 1983, and held that “we return 
to the well-established principles of stauffer v. 
standard Brands, inc., . . . and david J. Greene & 
Co. v. schenley industries, inc., . . . mandating a 
stockholder’s recourse to the basic remedy of an 
appraisal.”8 

For a short period, the limitations set forth in 
Weinberger on the scope of the quasi-appraisal 
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2. 457 A.2d 701 (Del. 1983).
3. Id. at 703.
4. Id. at 711-12.
5. Id. at 712.
6. Id.
7. Id.; see also Patents Mgmt. Corp. v. O’Connor, 1985 A.2d 11576, at *2 (Del. Ch. June 10, 1985) (“[T]he Weinberger court 

adopted an approach that afforded a limited number of plaintiffs a remedy that provided the liberalized appraisal proceed-
ing without regard to its procedural requirements.”).

8. Id. at 714-15.
9. “Although the plaintiff has not perfected its right to statutory appraisal under § 262, the Weinberger court established a 

quasi-appraisal proceeding, which is identical to the extended appraisal approach, for five categories of cases including ‘any 
case challenging a cash-out merger, the effective date of which is on or before February 1, 1983.’ Because the effective date 
of the present cash-out merger was January 21, 1983, the plaintiff is therefore entitled to the quasi-appraisal remedy estab-
lished in Weinberger.”  Patents Management Corp. v. O’Connor, 1985 A.2d 11576, at *2 (Del. Ch. June 10, 1985) (emphasis 
added); “In the present case a quasi-appraisal proceeding is unavailable because the merger and surrounding acts occurred 
after the cut-off dates as set forth in Weinberger.”  Glassman v. Wometco Cable TV, Inc., 1985 WL 11569, 4 (Del.Ch. June 
19, 1985); “Since suit was filed on March 14, 1979, and the merger became effective on May 31, 1979, such stockholders 
technically come within the ‘window’ provided by Weinberger, following our announcement of that decision on February 
1, 1983.” Bershad v. Curtiss-Wright Corp., 535 A.2d 840, 848 (Del. 1987).  “[T]he grandfather clause expressly applies to any 
case then on appeal to the Supreme Court, pending in this Court, or attacking a cash-out merger effected before February 
1, 1983. This litigation both was pending on the date of the Weinberger decision and was one attacking a cash-out merger 
that became effective prior to February 1, 1983.” Kahn v. Household Acquisition Corp., 1989 WL 126647, at *2 (Del.Ch. Oct. 
17, 1989), aff’d in part and rev’d on other grounds, 591 A.2d 166 (Del. 1991).

10. In Arnold v. Society for Savings Bancorp, Inc., 678 A.2d 533 (Del. 1996), the Delaware Supreme Court characterized quasi-
appraisal as not a remedy, but rather merely a method of calculating damages.  Id. at 538-39.  In In re PNB Holding Co. 
S’holders Litig., 2006 WL 2403999 (Aug. 18, 2006), the court awarded a quasi-appraisal remedy to an estate shareholder 
that had been improperly deprived of its appraisal rights because the company (the respondent in an appraisal) had been 
named as trustee, then resigned without leaving enough time for the estate to perfect its appraisal rights.  Id. at *32.  That 
case is sui generis.  
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remedy were observed.9 A number of cases after 
Weinberger, however, interpreted and applied 
the remedy in wider, varying circumstances not 
contemplated by Weinberger, with the result that 
outcomes became less predictable.10 

Two of the post-Weinberger cases addressed 
themes that have been resuscitated in recent 
opinions. In both steiner11 and ocean drilling,12 
the court was given approximately twenty-four 
hours to decide whether or not to enjoin, on 
the basis of deficient disclosure, a merger that 
had been approved by a majority stockholder. 
Each merger was a fait accompli from the perspec-
tive of the stockholder vote. Thus, there was 
both little practical value in a disclosure-based 
injunction and too little time to make the close 
call of whether the marginal disclosure claims 
presented justified an injunction. Weighing the 
respective harms, the court held in both cases 
that an injunction would not issue. As a consola-
tion to the plaintiffs and further justification for 
denying the injunctions, the court noted in each 
case that plaintiffs could seek a quasi-appraisal. 
As discussed below, these circumstances were 
unique and do not provide a sufficient basis to 
expand the doctrine of quasi-appraisal.

Other post-Weinberger cases have applied 
quasi-appraisal in very different circumstances. 
nebel v. southwest Bancorp, inc. is a notable exam-
ple of the Court of Chancery employing the quasi-
appraisal remedy to address a then-novel, but 
recurrent problem.13 In nebel, minority stockhold-
ers who had not elected appraisal challenged a 
short-form merger. The court held that the com-
pany’s failure to include an accurate version of 
the appraisal statute was a per se disclosure vio-
lation because the appraisal statute mandates 
that corporations attach the operative statute to 
the merger notice.14 The court then held that the 
proper remedy for this violation was to permit the 
plaintiffs to maintain a class-wide quasi-appraisal 
to determine “the plaintiffs’ proportionate share 
of the statutory fair value” of the company. 15

The Court of Chancery again addressed quasi-
appraisal in Gilliland v. motorola, inc., allowing 
an action for quasi-appraisal to proceed where a 
company had provided no financial information 
in the notice sent to stockholders advising them of 
the completion of a short-form merger.16 While the 
statute did not expressly require such disclosure 
(as had been the case in nebel) the requirement for 
the dissemination of some measure of financial 
information was well-established by caselaw. 
Nevertheless, the Court of Chancery noted that 
the short form merger at issue had immediately 
followed a hotly contested hostile tender offer in 
which the stockholders had been flooded with 
up-to-date financial information about the com-
pany.17 Thus, it was most unlikely that stock-
holders were actually deprived of the financial 
information needed to make an appraisal elec-
tion. This factual scenario caused the court to 
reject the plaintiffs request for certification of an 
opt-out class composed of all minority holders. 
Drawing on the court’s inherent power to fashion 
an appropriate remedy, the court looked to the 
appraisal statute—for which the quasi-appraisal 
remedy originally was intended to be a rough 
substitute—and held that the remedy would be 
available to stockholders who opted into the class 
proceeding and who escrowed a portion of the 
merger proceeds they had received.18 These fea-
tures were designed to replicate the important 
features of an appraisal proceeding.19 

After Gilliland ,  however, the Delaware 
Supreme Court weighed in on the proper scope 
of a quasi-appraisal remedy in Berger v. pubco, 
holding that it did not require in every case rep-
lication of the features of the appraisal statute.20 
The disclosure violations in Berger were that the 
defendants failed to disclose how the merger 
price was set in the short-form merger at issue 
and attached the wrong appraisal statute.21 The 
Delaware Supreme Court held that an opt-out 
procedure was more appropriate in that case 

11. Steiner v. Sizzler Restaurants Int’l, Inc., 1991 WL 40872, at *3 (Del. Ch. Mar. 19, 1991).
12. In re Ocean Drilling & Exploration Co. S’holders Litig., 1991 WL 70028, at *7 (Del. Ch. Apr. 30, 1991).
13. 1995 WL 405750, at *7 (Del. Ch. July 5, 1995) (remedy for violation of Section 262); see also Grace Bros. Ltd. v. Unitholding 

Corp., 2000 WL 982401 (Del. Ch. July 12, 2000) (quasi-appraisal as remedy for “inequitable action designed to have the 
same effect as a squeeze-out merger”).  

14. “The requirement that the corporation ‘shall’ include a copy of its provisions in the Notice necessarily imports a subsidiary 
requirement that the included statutory provision be accurate and complete.”  Nebel, 1995 WL 405750, at *6.

15. Id. at *7.
16. Gilliland v. Motorola, Inc., 873 A.2d 305 (Del. Ch. 2005).
17. Id.; see also Gilliland v. Motorola, Inc., 859 A.2d 80 (Del. Ch. 2004).
18. Gilliland, 873 A.2d at 313-14.
19. Id.
20. The Court held out the possibility that in certain cases of immaterial violations, a Gilliland-style remedy may be appropriate.  

Berger v. Pubco Corp., 976 A.2d 132, 145 (Del. 2009).
21. Id. at 136.
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than an opt-in procedure because opting-out was 
both “potentially more burdensome” to plaintiffs 
and would impose “no burden on the corpora-
tion.”22 Further, the court held that it would not 
require stockholders to escrow any portion of the 
merger consideration pending the outcome of the 
case because there was no authority on point23 
and because such a requirement would, the court 
held, be incongruous when compared with the 
remedies available in a long-form merger.24 

nebel, Gilliland, and Berger all involved omis-
sions in squeeze-out mergers and, thus, at 
least belong to the same category of cases as 
Weinberger. More recently, the quasi-appraisal 
remedy has been discussed in the Court of 
Chancery in a variety of different settings. In 
krieger v. Wesco Financial Corp., the Court of 
Chancery denied a preliminary injunction in part 
because, it observed, any harm could be rem-
edied by a later quasi-appraisal.25 The court did 
not expressly avert to steiner and ocean drilling 
but the themes are similar, albeit under very 
different factual circumstances. In krieger, the 
plaintiffs claimed that a cash election merger trig-
gered appraisal rights and the company had not 
so informed the stockholders. The proxy materi-
als took the position that no appraisal rights were 
available. Rather than decide whether appraisal 
was available on a preliminary injunction record, 
the court held that if appraisal rights really were 
available, the harm could be cured by the remedy 
of later quasi-appraisal, thus obviating the need 
for a preliminary injunction. In a later decision in 
the case, the court expressly held that appraisal 
was not available, removing the threat of a post-
closing class-wide, appraisal type remedy.26 

In other recent cases, the Court of Chancery 
has expressed a more expansive view of when 
quasi-appraisal could be available. In kahn v. 
Chell, the Court of Chancery remarked that “[i]f 

folks are deprived of their ability to make a valid 
appraisal election because of a lack of material 
information” then quasi-appraisal would be 
available under Berger v. pubco Corp.27 Unlike 
Berger, kahn did not involve a short-form merger. 
Rather, a majority stockholder had consented 
to the third-party transaction immediately fol-
lowing board approval, a so-called “sign-and-
consent deal.”28 Although the disclosures did not 
directly concern the availability of appraisal, the 
court maintained a tie to earlier quasi-appraisal 
cases by connecting its holding to the fundamen-
tal question of whether stockholders’ appraisal 
rights had been harmed, not to a more general 
concern about the adequacy of disclosures affect-
ing pre-closing remedies. 

Most recently, that final connection to the core 
quasi-appraisal cases may have been severed, 
leaving quasi-appraisal as a post-closing rem-
edy available generally for disclosure violations. 
In a hearing in parcell v. southwall Technologies, 
inc., the court went further still. It noted that the 
situation did not call for expedition because “if 
[plaintiffs] have any disclosure claims, [plaintiffs 
will] get a quasi appraisal case as contemplated 
by Berger versus Pubco.”29 The court expressed 
the view that quasi-appraisal actions were unat-
tractive to “plaintiffs’ lawyers who represent 
small holders and bring actions on a class-wide 
basis” because “[i]t gives them less ability to 
extract disclosure-only settlements that result 
in them being awarded a fee.”30 It seems at least 
as true that the remedy of quasi-appraisal is 
unattractive to defendants and their counsel, a 
fact demonstrated by the Rock-Tenn litigation 
discussed below. Moreover, plaintiffs thrive on 
uncertainty and in that respect quasi-appraisal is 
fertile ground. For precisely the same reason, it 
is unsettling to companies considering litigation 
risk in connection with M&A activity. Why that 
is so can be demonstrated by recent develop-
ments in a case that has not yet produced a judi-
cial opinion, but has engendered a great deal of 
opinions among the bar. 
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22. Id. at 143 (Del. 2009).  The court did not address in detail why it concluded that such a structure would impose no burden 
on the corporation.

23. The court held that “where there is a breach of the duty of disclosure in a short form merger” the Berger approach is the 
law, while “the Gilliland remedy might arguably be supportable” if the error is minor such as “where stockholders receive 
an incomplete copy of the appraisal statute with their notice of merger.”  Id. at 145.

24. In a long-form merger, a stockholder can pursue post-closing breach of fiduciary duty claims while nevertheless accepting 
the merger consideration.  But, as noted above, this most often happens in situations potentially subject to entire fairness, 
which does not apply to short-form mergers where there is no obligation to be fair to the minority.  Glassman v. Unocal 
Exploration Corp., 777 A.2d 242 (Del. 2001).

25. Krieger v. Wesco Fin. Corp., C.A. No. 6176-VCL (Transcript of Oral Argument, May 10, 2011).  
26. Krieger v. Wesco Fin. Corp., --- A.3d ---, 2011 WL 4916910, at *5 (Del. Ch. Oct. 13, 2011.
27. Kahn v. Chell, C.A. No. 6511-VCL, at 13 (Del. Ch. June 7, 2011) (Transcript of Oral Argument).
28. Id. at 7-8.  
29. C.A. No. 7003-VCL (Del. Ch. Nov. 7, 2011)(Transcript) at 7.
30. Id. at 17.
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The Latest in Quasi-Appraisal
The ongoing litigation in connection with 

Rock-Tenn Company’s acquisition of Smurfit-
Stone Container Corp. illustrates the potential 
for quasi-appraisal to upset expectations around 
stockholder litigation and undermine existing lit-
igation strategies. Until closing, the litigation pro-
ceeded as expected. The defendants announced 
the transaction on January 23, 2011.31 Three days 
later, the complaints began rolling in. Actions 
were filed in Delaware and Illinois and even-
tually proceeded in Delaware. The defendants 
made additional disclosures and the plaintiffs 
failed to achieve a preliminary injunction on their 
remaining non-disclosure claims (their better dis-
closure claims had been mooted by the additional 
disclosures). The transaction was approved and 
closed on May 27, 2011. 

After closing, the acquiror received a letter 
from Ivory Hill Investments LLC, a purported 
former stockholder of Smurfit-Stone. According 
to a letter later filed with the Court of Chancery, 
Ivory Hill pointed out that the appraisal statute 
attached to the proxy was outdated and threat-
ened a class-wide quasi-appraisal action.32 Thus, 
the defendants were faced with additional, unex-
pected liability exposure based simply on the 
inclusion of an outdated version of the appraisal 
statute, without any showing that there were 
material changes in the revised statute. Rather 
than paying Ivory Hill the “substantial return” 
allegedly demanded, the acquiror sent a letter to 
the Court of Chancery explaining the situation 
and sued Ivory Hill seeking a declaratory judg-
ment that Ivory Hill’s claims did not give rise to a 
quasi-appraisal remedy.33 

The parties recently agreed to settle, but defen-
dants have not escaped unscathed. They did 
not agree to the pure, class-wide, opt-out quasi-
appraisal remedy as formulated by Berger and 
sought by Ivory Hill but, instead, to a remedy 
akin to that ordered in the earlier Gilliland case: all 

stockholders (including those who voted in favor 
of the merger) would be permitted the opportu-
nity to opt into a quasi-appraisal class that would 
replicate, in part, the economic considerations of 
a traditional appraisal remedy. Stockholders who 
voted for the merger and who wanted to be part 
of the quasi-appraisal action would be required to 
return the merger consideration they received.34 
Stockholders who did not vote in favor, but had 
not sought appraisal would be required to escrow 
a portion of the cash.”35 Stockholders who did 
not vote in favor and had already exercised their 
appraisal rights would not be affected in any way. 
These features dampen the potential harm to 
Rock-Tenn caused by the inclusion of the wrong 
appraisal statute in the merger proxy material, 
although it will remain subject to the possibility of 
a much broader class of appraisal claimants. As of 
writing, the settlement has not yet been approved 
by the court.

The defendants in the Smurfit-Stone litigation 
appear to have made the best of the situation 
that was sprung on them, but it was clearly a 
suboptimal outcome as compared to the expected 
course of merger litigation. Ivory Hill was a 
uniquely unsympathetic plaintiff because of the 
way it appears to have intentionally ambushed 
the defendants after closing. But situations may 
arise in which the plaintiffs, through no fault of 
their own, only discover disclosure failures after 
closing and after the appraisal period has run. In 
such a scenario,36 the plaintiffs may be entitled to 
a pure Berger-style quasi-appraisal which would 
enable them to bring a claim on behalf of the 
entire class of stockholders without the need to 
escrow any merger consideration. 

The Future of Quasi-Appraisal
In the stockholder litigation that has become 

routine in any sale of a public company, the 
litigants generally pursue a pre-closing remedy. 

31. See Exhibit 99.1 to Current Report (Form 8-K) of Rock-Tenn Company filed with the Securities and Exchange Commission 
on October 6, 2011, Stipulation and Agreement of Compromise and Settlement filed with the Court of Chancery of the 
State of Delaware in In re Smurfit-Stone Container Corp. S’holders Litig., C.A. No. 6164-VCP, on October 5, 2011 (“Stipulation 
of Settlement”).

32. Letter to Vice Chancellor Parsons from William M. Lafferty dated July 7, 2011, C.A. No. 6164-VCP (the “July 7 Letter”) 
(“Ivory Hill’s letter began by arguing that the proper remedy for the disclosure error, if it were presented to the Court, 
would be a ‘quasi-appraisal’ proceeding. . . . It contended that it now possessed the ability to initiate a proceeding in which 
all former Smurfit-Stone stockholders would automatically participate, regardless of how they voted on the transaction, and 
without having to return the merger consideration they received.”).

33. Id.; Defendants Rock-Tenn Company and RockTenn CP, LLC’s Answer to Verified Class Action Complaint and Verified 
Counterclaim for Declaratory Judgment, C.A. No. 6164-VCP.

34. Stipulation of Settlement at 16.
35. Id.
36. To be clear, the scenario would be where (i) appraisal is available and (ii) a disclosure issue is discovered that relates to the 

version of § 262 attached to the proxy material or an aspect of financial disclosure that bears directly and substantially on 
the appraisal election decision.
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The incentives for the defendants are clear: they 
want to eliminate the risk of an injunction and 
stanch the ongoing legal expenses. The incen-
tives for plaintiffs, however, are less organic and 
have been shaped by the Delaware courts. The 
courts have traditionally admonished plaintiffs 
that the time to bring disclosure claims is prior to 
the shareholder vote.37 As such, the plaintiffs are 
typically incentivized to maximize the threat of 
an injunction in order to extract concessions.

The quasi-appraisal remedy, however, is 
triggered in an odd variety of situations when 
the disclosures either fail to meet the statutory 
requirements or for some other reason were inad-
equate to permit stockholders to decide whether 
appraisal should be sought. As such, the possible 
availability of a quasi-appraisal remedy changes 
plaintiffs attorneys’ incentives because it leaves 
them an avenue to attack a merger post-closing 
on the basis of inadequate disclosures in unpre-
dictable ways. In addition, because the remedy 
is available to the entire class of stockholders, 
the attorneys fees for any recovery could be far 
greater than in a comparable appraisal action. If 
quasi-appraisal becomes available as a matter of 
course to address disclosure claims after closing, 
litigation costs could increase dramatically with 
no reason to believe that there would be any 
accompanying benefit to stockholders in general. 
This would be an unfortunate outcome at odds 
with a long tradition of incentivizing plaintiffs to 
bring their disclosure claims when it can benefit 
the stockholders—before the stockholder vote.

In light of these developments, it is absolutely 

essential that the stockholder communications 
provide adequate information to allow stockhold-
ers to choose whether or not to seek appraisal. 
One risk is easily eliminated. If an appraisal 
notice is required ensure (and re-ensure) that the 
correct copy of the appraisal statute is attached 
and that its provisions are accurately described. 
This is true even in private company and short-
form mergers where disclosure tends to be less 
expansive. 

Perhaps more importantly, buyers may need 
to reconsider whether the class-wide stockholder 
release that is customary for pre-closing settle-
ments has become an imperative and that it cover 
potential post-closing quasi-appraisal actions. 
When a transaction involves a third-party buyer, 
the price is likely to equal or exceed the going 
concern value sought in appraisal (as often recog-
nized by the Court of Chancery).38 In such a case, 
the risk should be low that a quasi-appraisal rem-
edy will result in a significant damages recovery 
for the plaintiff class. Nevertheless, some risk 
exists, and, especially in a large transaction, even 
a few cents per share may represent a substan-
tial amount when paid on a class-wide basis. 
Moreover, the acquirer certainly will incur sub-
stantial legal fees in defending the litigation to 
final resolution. Thus, in calculating the costs and 
benefits of a pre-closing settlement, the possibil-
ity of quasi-appraisal will likely weigh on the 
side of making peace and securing the protec-
tion of a release to guard against later litigation 
surprises.

MA

in some jurisdictions, this reprint may be considered 
attorney advertising. past representations are no 
guarantee of future outcomes.
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37. See. e.g., Ortsman v. Green, 2007 WL 702475, at *2 (Del. Ch. Feb. 28, 2007) (“Only be remedying proxy deficiencies in 
advance of a vote can irreparable harm be avoided.”).

38. But see Golden Telecom, Inc. v. Global GT LP, 11 A 3rd 214 (Del. 2010) (holding that merger price was not necessarily indica-
tive of fair value in interested party transaction).
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