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QUESTIONS PRESENTED 

 
I. Selsor was convicted of first-degree murder 

and sentenced to death in January 1976. 
Several months later, the Oklahoma Court of 
Criminal Appeals (“OCCA”), construing state 
law, held that life imprisonment was the only 
legal sentence for any first-degree murder 
committed before July 24, 1976. Based on 
that decision, the OCCA modified Selsor’s 
death sentence to life imprisonment. Twenty 
years later, after Selsor obtained federal 
habeas relief from his conviction, the OCCA 
overruled its 1976 precedent, held that 
defendants convicted of pre-July 24, 1976 
murders could be sentenced to death, and 
retroactively applied that decision to Selsor. 
The OCCA and, later, the Tenth Circuit, held 
that because Selsor knew at the time of the 
crime that death was an available punish-
ment, applying the new decision retro-
actively and exposing him anew to a death 
sentence did not violate his right to due 
process. 

The first question presented is: 

Does a criminal defendant’s due process 
right to rely on settled state law fixing his 
maximum punishment terminate at the time 
of the crime, or should the reasonableness of 
his reliance on existing law be measured at 
the time of that reliance? 
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QUESTIONS PRESENTED – Continued 

 
II. At his retrial in 1998, Selsor was convicted of 

first-degree murder under then-current law, 
which allowed the State to prove fewer ele-
ments than the law at the time of the crime 
required. The Tenth Circuit relied on United 
States v. Marcus, 130 S. Ct. 2159 (2010), to 
hold that because the Oklahoma legislature 
had expressed no intent that the new murder 
statute apply retroactively, Selsor’s convic-
tion under that law violated the Due Process 
Clause, not the Ex Post Facto Clause. The 
court of appeals further held, relying on 
Marcus, that this so-called due process vio-
lation could be excused as harmless error, 
because the jury likely would have convicted 
Selsor under the old murder law as well. 

The second question presented asks this 
Court to reconcile Marcus with its earlier 
cases in two respects: 

(A) Does a conviction under a statute that is 
silent as to its retroactivity, but that 
falls within one of the categories listed 
in Calder v. Bull, 3 U.S. (3 Dall.) 386 
(1798), as applied to the defendant, vio-
late the Ex Post Facto Clause or the Due 
Process Clause? 

(B) Regardless of which constitutional pro-
vision is violated, may a conviction 
that is, in fact, entered under such a 
statute be upheld based on harmless-
error review? 
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INTEREST OF AMICI CURIAE1 

 Amici are law professors who teach and write in 
the areas of constitutional law and criminal law.  

 Hadar Aviram, Associate Professor of Law, Uni-
versity of California, Hastings College of the Law. 

 John H. Blume, Professor of Law; Director of 
Clinical, Advocacy and Skills Programs; Director, 
Cornell Death Penalty Project, Cornell University 
Law School. 

 Erwin Chemerinsky, Dean and Distinguished Pro-
fessor of Law, University of California, Irvine School 
of Law. 

 Gabriel J. Chin, Professor of Law, University of 
California, Davis, School of Law. 

 Randall Coyne, Edna Asper Elkouri and Frank 
Elkouri, Professor of Law, University of Oklahoma 
College of Law. 

 Lyn Entzeroth, Professor of Law, University of 
Tulsa College of Law. 

 
 1 Pursuant to Supreme Court Rule 37.6, amici curiae state 
that no counsel for any party authored this brief in whole or in 
part and that no entity or person, aside from amici curiae, their 
members, and their counsel, made any monetary contribution 
towards the preparation and submission of this brief. Counsel of 
record for both parties have consented to the filing of this brief. 
All parties were notified prior to the due date of this brief of the 
intention to file. 
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 Ian Farrell, Assistant Professor, University of 
Denver, Sturm College of Law.  

 Scott Howe, Frank L. Williams Professor of 
Criminal Law, Chapman University School of Law.  

 Randy Hertz, Vice Dean; Director, Clinical and 
Advocacy Programs; Professor of Clinical Law, New 
York University.  

 Thaddeus Hoffmeister, Associate Professor, Uni-
versity of Dayton School of Law. 

 Emily Hughes, Professor and Bouma Fellow in 
Law, University of Iowa College of Law.  

 Sheri Lynn Johnson, James and Mark Flanagan 
Professor of Law, Cornell University Law School. 

 Sam Kamin, Director of the Constitutional Rights 
and Remedies Program; Professor of Law, University 
of Denver Sturm College of Law. 

 James S. Liebman, Simon H. Rifkind Professor of 
Law, Columbia Law School. 

 Arnold H. Loewy, George Killam Professor of 
Criminal Law, Texas Tech School of Law. 

 Andrea Lyon, Associate Dean for Clinical Pro-
grams; Director, Center for Justice in Capital Cases; 
Supervisor, Death Penalty Legal Clinic; Professor of 
Law, DePaul College of Law. 
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 Ira P. Robbins, Barnard T. Welsh Scholar and 
Professor of Law, American University, Washington 
College of Law. 

 Samuel Wiseman, Assistant Professor of Law, 
The University of Tulsa College of Law.  

 Although both of the questions presented raise 
important issues, amici submit this brief in support 
of the grant of review on the first question presented. 
Resolution of that question requires a careful consid-
eration of the relationship between due process and 
the Ex Post Facto Clause, issues on which amici have 
expertise given their areas of interest. 

 The views expressed in this brief are those of the 
individual amici and do not necessarily reflect the 
views of the institutions with which they are affiliat-
ed. The institutional affiliations of amici are listed for 
identification purposes only.  

--------------------------------- ♦ --------------------------------- 
 

SUMMARY OF ARGUMENT 

 This case presents this Court with an opportuni-
ty to clarify the distinction between the Ex Post Facto 
Clause and the due process limitations on the retro-
active application of judicial decisions. Splitting from 
its sister Circuits,2 the Tenth Circuit has adopted an 

 
 2 In addition to the decision identified in the Petition for 
Certiorari – Wiley v. Epps, 625 F.3d 199 (5th Cir. 2010), amici 
submit that the Tenth Circuit’s decision in this case is inconsistent 

(Continued on following page) 
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approach that conflates the Due Process Clause with 
the Ex Post Facto Clause. Indeed, the Tenth Circuit 
routinely refers to Selsor’s due process claim as an ex 
post facto claim. But the Constitution’s text, history, 
and interpretations by this Court are inconsistent 
with the Tenth Circuit’s conclusion that the ex post 
facto protections contained in Article I are coextensive 
with the Fourteenth Amendment’s requirement of 
due process. In particular, due process claims like 
Selsor’s – unlike ex post facto claims – are available to 
defendants who have sought a legal remedy in reli-
ance on settled legal precedent that is later disturbed. 
This is because, as explained below, the Ex Post Facto 
Clause is not primarily a protection of reliance inter-
ests, but the due process protections in this context 
are precisely tailored to those interests. 

--------------------------------- ♦ --------------------------------- 
   

 
with the decisions of other lower federal courts which recognize 
that the judicial enlargement of one’s punishment range is 
irreconcilable with the due process protections recognized in 
Bouie v. City of Columbia, 378 U.S. 347 (1964). See, e.g., Dale v. 
Haeberlin, 878 F.2d 930, 934-35 (6th Cir. 1989) (recognizing that 
fairness requires that one know what type of punishment he can 
expect); see also Davis v. State of Neb., 958 F.2d 831, 833 (8th Cir. 
1992) (rejecting a judicial interpretation of a statute that sanc-
tioned substantially increased punishment and noting that “[a]s 
a general rule, it violates due process to retroactively apply an 
unforeseeable construction of a state law, even though the con-
struction is legitimate.”); Helton v. Fauver, 930 F.2d 1040, 1045 
(3d Cir. 1991). 
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ARGUMENT 

 Due process and ex post facto limitations are not 
properly regarded as concentric circles such that due 
process is simply a subset of the ex post facto protec-
tions, nor are the ex post facto protections simply a 
subset of due process. Instead each Constitutional 
provision, consistent with the presumption against 
redundancy or superfluity, has independent content.3 
Not all ex post facto violations constitute due process 
harms. Likewise, not all due process infractions are 
cognizable as ex post facto claims. Although both 
protections are related to the goals of fair warning 
and reasonable reliance, the two clauses of the Con-
stitution provide different protections depending on 
the nature of the alleged constitutional harm.  

 In this case, for example, the question whether 
Selsor suffered a cognizable harm when he committed 
a then-capital murder which later became non-capital 
and then later capital again is not the same question 
as whether he was wronged when, in reliance on the 
non-capital nature of the crime, he pursued post-
conviction proceedings only to face a death sentence 
again when those proceedings succeeded. 

 
 3 Jonathan R. Siegal, The Inexorable Radicalization of 
Textualism, 158 U. PA. L. REV. 117, 127-28 (2009) (discussing 
the presumption against redundancy); Caleb Nelson, What is 
Textualism?, 91 VA. L. REV. 347, 355 (2005) (“[T]extualists 
(like all other interpreters) embrace the presumption against 
surplusage.”). 
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 Amici’s brief is submitted in order to highlight 
the importance of this case as a vehicle for facilitating 
clarity in this area of constitutional law. The enig-
matic case law regarding the relationship between 
ex post facto and due process limits on retroactive 
laws has created a circuit split and is likely to cause 
considerable confusion in subsequent cases, which 
are likely to become more frequent in a period when 
States by various methods are decreasing their re-
liance on the death penalty. 

 
I. THE DISTINCT FUNCTIONS OF EX POST 

FACTO AND DUE PROCESS LIMITATIONS 

 The limitation on ex post facto laws, U.S. Const., 
Art. I, § 10, and the limitation on retroactive judicial 
decision making, U.S. Const., amend. XIV, § 1, in a 
criminal case are substantially related. They, are, 
however, doctrinally distinct in material ways.  

 
A. Overview 

 Although there are a variety of procedural and 
substantive protections that inhere to defendants 
under the U.S. Constitution, the requirement of 
due process underlies the entire system, and, where 
necessary to ensure fundamental fairness, provides 
additional protections. For example, due process en-
sures that one has access to counsel for his first 
appeal as of right, Douglas v. California, 372 U.S. 353 
(1963), that one receives effective assistance of coun-
sel on appeal, Evitts v. Lucey, 469 U.S. 387 (1985), 
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that one is not subjected to an unnecessarily sugges-
tive identification procedure, Stovall v. Denno, 388 
U.S. 293 (1967), and that one is not subjected to co-
ercive interrogation methods, Brown v. Mississippi, 
297 U.S. 278 (1936).  

 Limitations on the retroactive application of 
judicial decisions to the detriment of defendants are 
another example of due process protection.4 Whereas 
the Ex Post Facto Clause applies only to legislative 
enactments, the “principle on which the Clause is 
based – the notion that persons have a right to fair 
warning” is embodied in the Due Process Clause and 
applies to the retroactive application of new judicial 
decisions. Marks v. United States, 430 U.S. 188, 191-
92 (1977) (citing United States v. Harris, 347 U.S. 
612, 617 (1954)). Stated more directly, limitations on 
retroactive judicial decisions do not derive from the 
Ex Post Facto Clause. Rather, they “are inherent 
in the notion of due process.” Rogers v. Tennessee, 532 
U.S. 451, 456 (2001) (recognizing Bouie v. City of 
Columbia, 378 U.S. 347 (1964) as imposing due 
process scrutiny in this context). 

 Because the limitations on the retroactivity of 
judicial decisions have “traditional due process roots,” 

 
 4 There are, of course, a separate set of limitations on the 
retroactive application of newly announced rules that would 
benefit defendants. See, e.g., Teague v. Lane, 489 U.S. 288 
(1989); Danforth v. Minnesota, 552 U.S. 264 (2008) (noting that 
this category of retroactivity cases might be better regarded as 
questions of redressability); Greene v. Fisher, ___ U.S. ___ (2011). 



8 

rather than the narrowly delineated origins of ex post 
facto, the scope of the two constitutional provisions is 
not coextensive. Rogers, 532 U.S. at 459; Bouie, 378 
U.S. at 350. There are circumstances in which the 
narrow but well-defined parameters of the Ex Post 
Facto Clause would protect a defendant and the Due 
Process Clause would not. Likewise, there are cir-
cumstances in which the broader but more amor-
phous Due Process Clause might afford a defendant 
protection even when the Ex Post Facto Clause would 
not.  

 Whereas due process is designed to provide no 
more and no less protection than fundamental fair-
ness and fair reliance require in a given context, the 
Ex Post Facto Clause is both over- and under-inclusive 
from the standpoint of fair reliance – that is, in some 
circumstances the ex post facto right over-inclusively 
provides protections that might not be compelled by 
fair notice, United States v. Lata, 415 F.3d 107, 110 
(1st Cir. 2005), and in some instances, as in Selsor’s 
case, ex post facto protections are under-inclusive 
from the standpoint of reasonable reliance. 

 The Tenth Circuit failed to distinguish between 
ex post facto claims, on the one hand, and due process 
claims, on the other, and the conflation resulted in 
the wrongful affirmance of Selsor’s death sentence.5 

 
 5 While purporting to analyze Selsor’s due process claim, 
the Tenth Circuit relied on ex post facto specific limitations as 
identified in cases such as Calder v. Bull, 3 U.S. (3 Dall.) 386 
(1798), and Johnson v. United States, 529 U.S. 694, 699 (2000). 

(Continued on following page) 
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In Rogers, this Court explicitly cautioned that the due 
process right recognized in Bouie did not provide 
protections that were identical to the Ex Post Facto 
Clause. Notably, the Tenth Circuit’s conflation of due 
process and ex post facto precisely mirrors the ap-
proach rejected by this Court in Rogers – that is, the 
“jot-for-jot” equivalence of the two protections. 532 
U.S. at 459. The Tenth Circuit’s one-size-fits-all 
approach to retroactivity is incompatible with this 
Court’s due process jurisprudence. 

 
B. Ex Post Facto as a Broader Limitation 

on Retroactivity than Due Process 

 In certain circumstances, the Ex Post Facto 
Clause provides broader protections for defendants 
than does the Due Process Clause. In these instances 
the Ex Post Facto Clause overly protects reliance 
interests – that is to say, it constitutionally forbids 
legislative actions that do not directly implicate fair 
warning considerations.  

 The wider sweep of ex post facto protections 
results from two doctrinal phenomena. 

 First, the law governing ex post facto violations 
is, as a result of its long and accessible history, more 
definite. As the Court has said, “the law regarding 

 
See Selsor v. Workman, 644 F.3d 984, 1001 (10th Cir. 2011) 
(emphasizing that ex post facto only prohibits a greater punish-
ment for a crime than the punishment “annexed to the crime . . . 
when committed”).  
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[due process] is not as clearly developed as that con-
cerning the ex post facto clause,” and as a result there 
are circumstances under which a legislative change 
would violate the ex post facto limitation while a 
court-created change of a similar nature would not 
violate due process. Rogers, 532 U.S. at 458-59 (limit-
ing the due process right announced in Bouie). 

 Second, ex post facto limitations on legislatures 
are more robust than the due process prohibition on 
retroactive judicial decision making. 1 Subst. Crim. L. 
§ 2.4 (2d ed.). As this Court has explained in defining 
the scope of the due process protection, an overly 
“[s]trict application of ex post facto principles in [this] 
context would unduly impair the incremental and 
reasoned development of precedent that is the foun-
dation of the common law system.” Rogers, 532 U.S. 
at 461. The ability of a legislature to impose new or 
aggravated penalties on a defendant after the fact is 
strictly circumscribed,6 but the very nature of adjudi-
cation requires that courts be afforded more latitude 

 
 6 In Calder v. Bull, this Court recognized four distinct ex 
post facto limitations: “1st. Every law that makes an action, 
done before the passing of the law, and which was innocent 
when done, criminal; and punishes such action. 2nd. Every law 
that aggravates a crime, or makes it greater than it was, when 
committed. 3rd. Every law that changes the punishment, and 
inflicts a greater punishment, than the law annexed to the 
crime, when committed. 4th. Every law that alters the legal 
rules of evidence, and receives less, or different, testimony, than 
the law required at the time of the commission of the offence, in 
order to convict the offender.” Calder v. Bull, 3 U.S. (3 Dall.) 386 
(1798) (Opinion of Chase, J.). 
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in order to accommodate the courts’ function of devel-
oping or discovering law. Otherwise, every new inter-
pretation of a statute by a court would risk violating 
due process.7  

 The bright-line limits of ex post facto on legisla-
tion, as announced in cases such as Calder v. Bull, do 
not map directly onto the judicial system because 
“judicial acts, whether they be characterized as 
‘making’ or ‘finding’ the law, are a necessary part of 
the judicial business” and require flexibility. Rogers, 
532 U.S. at 461; see also id. at 459.  

 On the other hand, as discussed in the next 
section, where the judicial change in law undermines 
reasonable reliance, as in Selsor’s case, due process is 
implicated even if ex post facto is not. 

 
 7 Not every violation of the Ex Post Facto Clause constitutes 
a due process injury. For example, due process is only implicated 
by judicial changes to common law practices that are “unex-
pected and indefensible.” Rogers v. Tennessee, 532 U.S. 451, 461-
62 (2001). By contrast, the Ex Post Facto Clause is implicated by 
after-the-fact legislative changes in the law, regardless of 
whether the changes were foreseeable or well reasoned. A court 
is free to do, as a matter of due process, what the legislature 
may not as a matter of ex post facto law. Likewise, many judicial 
decisions applying a criminal statute in a novel manner – e.g., 
defining the scope of a state’s felony murder statute in a particu-
larly broad manner – do not necessarily violate due process, 
whereas a legislative change to a statute that commensurately 
increased the scope of criminal liability could run afoul of the Ex 
Post Facto Clause.  
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C. Due Process as a Broader Limitation on 
Retroactivity than Ex Post Facto 

 Due process sometimes provides broader protec-
tion than ex post facto because the safeguards of the 
Ex Post Facto Clause are limited in four important 
respects: 

 1. As already noted by its own terms the Ex 
Post Facto Clause only prohibits legislatures from 
“pass[ing]” ex post facto laws. U.S. Const., Art. I, § 10; 
see also Frank v. Mangum, 237 U.S. 309, 344 (1915). 
By contrast, due process limits the retroactive reach 
of judicial decisions through the “basic and general 
principle[s] of fair warning” and fundamental fair-
ness. Rogers, 532 U.S. at 459, 460 (describing due 
process as barring retroactive judicial decisions to 
preserve “fundamental fairness (through notice and 
fair warning)”); Bouie, 378 U.S. at 351. 

 2. The ex post facto limitation applies only to 
criminal prosecutions. See, e.g., Galvan v. Press, 347 
U.S. 522 (1954) (refusing to apply ex post facto so as 
to prevent deportation); Kansas v. Hendricks, 521 
U.S. 346, 361 (1997) (barring ex post facto challenge 
to a detention scheme for sexually violent predators 
because it is not a “criminal proceeding”); Smith v. 
Doe, 538 U.S. 84 (2003) (holding that sex-offender 
registration schemes are non-criminal and thus may 
be applied retroactively). By contrast, challenges to 
the retroactive application of civil laws are permitted 
under due process. Indeed, even challenges to the 
retroactive impact of changes in the tax code have 
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been recognized as raising cognizable due process 
claims, United States v. Carlton, 512 U.S. 26, 30 
(1994) (explaining that the “validity of a retroactive 
tax provision under the Due Process Clause depends 
upon whether “retroactive application is so harsh and 
oppressive as to transgress the constitutional limita-
tion”) (citations omitted), as have changes in immi-
gration laws, I.N.S. v. St. Cyr, 533 U.S. 289 (2001) 
(applying due process so as to limit retroactive effect 
of new immigration laws). 

 3. It is well settled that no ex post facto viola-
tion occurs if a change does not alter “substantial 
personal rights,” but merely changes “modes of proce-
dure which do not affect matters of substance.” 
Dobbert v. Florida, 432 U.S. 282 (1977); see also 
Weaver v. Graham, 450 U.S. 24, 36 (1981).  

 When a change in law is deemed purely proce-
dural, the Ex Post Facto Clause provides no protec-
tion. For example, the ex post facto limitation did not 
bar the imposition of a death sentence under new, 
largely ameliorative sentencing procedures that were 
applied retroactively to the defendant. Dobbert, 432 
U.S. at 292.8 And although it has been acknowledged 

 
 8 Florida’s capital sentencing procedures had been found 
unconstitutional under the Eighth Amendment and the question 
in Dobbert was whether Florida’s amended capital sentencing 
statute could be applied retroactively. This change was deemed 
merely “procedural and on the whole ameliorative” by the Court, 
and thus did not implicate ex post facto concerns.” Dobbert, 432 
U.S. at 292; see also id. at 293-294 (“The new statute simply 
altered the methods employed in determining whether the death 

(Continued on following page) 
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that “the distinction between substance and pro-
cedure might sometimes prove elusive,” Miller v. 
Florida, 482 U.S 423, 433 (1987), this Court has 
nonetheless recognized, as a general matter, that “no 
ex post facto violation occurs if the change in the law 
is merely procedural and does ‘not increase the pun-
ishment, nor change the ingredients of the offence or 
the ultimate facts necessary to establish guilt.’ ” Id. 
(quoting Hopt v. Utah, 110 U.S. 574, 590 (1884)).9 See 
also Hock v. Singletary, 41 F.3d 1470, 1473 (11th Cir. 
1995) (“The statute is procedural, not substantive . . . 
and therefore is not ex post facto.”); Federal Criminal 
Restitution § 3:7 (“The basic rule is that legislative 
provisions that are merely procedural are not subject 
to ex post facto constraints, and can be applied retro-
actively.”); 2 Sutherland Statutory Construction 
§ 42:6 (7th ed.) (explaining that a “change in the 
number of peremptory jury challenges is purely 
procedural and not invalid as an ex post facto law”). 

 
penalty was to be imposed; there was no change in the quantum 
of punishment attached to the crime.”). By contrast, when the 
maximum sentence for a crime was retroactively altered, the 
change was deemed substantive, and thus a violation of ex post 
facto. Miller v. Florida, 482 U.S. 423 (1987); see also Weaver v. 
Graham, 450 U.S. 24, 36 (1981). 
 9 The relevant inquiry is one of function rather than form. 
See Collins v. Youngblood, 497 U.S. 37, 46 (1990) (holding that 
“by simply labeling a law ‘procedural,’ a legislature does not 
thereby immunize it from scrutiny under the Ex Post Facto 
Clause” if the law has a substantive effect on the defendant’s 
rights). 
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 By contrast, the Due Process Clause provides 
rights to the defendant that are purely procedural in 
nature, even when the procedure is not likely to alter 
the outcome. See, e.g., Mathews v. Eldridge, 424 U.S. 
319 (1976); Medina v. California, 505 U.S. 437 (1992); 
see also N.A.A.C.P. v. Alabama, 357 U.S. 449 (1958) 
(relied on in Bouie, 378 U.S. at 354, in support of view 
that due process precludes application of novel, 
unsupported, or inadequate procedural rules). Due 
process is, by definition, oriented towards ensuring 
the fundamental fairness of the procedures in a way 
that is alien to the Ex Post Facto Clause.  

 4. The fourth limitation on ex post facto laws, 
and the one most relevant for present purposes, 
relates to the relevant date for determining whether 
a new law has an ex post facto effect. 

 “[T]he Latin phrase ‘ex post facto’ literally en-
compasses any law passed ‘after the fact’. . . .” Collins 
v. Youngblood, 497 U.S. 37, 41 (1990). The critical 
question, of course, is after which fact? As a general 
matter, a law has retroactive or retrospective effect so 
long as the law applies “to events occurring before its 
enactment.” Weaver, 450 U.S. at 29 (“[I]t must dis-
advantage the offender affected by it.”).  

 However, for ex post facto purposes, a change in 
law is only considered impermissibly retroactive if it 
inflicts a greater punishment than the law “annexed 
to the crime, when committed.” Calder v. Bull, 3 U.S. 
(3 Dall.) 386 (1798). See 1 Subst. Crim. L. § 2.4 (2d 
ed.). (“The clearest sort of an ex post facto law is one 
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which creates a new crime and applies it retroactively 
to conduct not criminal at the time committed.”). 
Claims under due process, by contrast, are not sub-
ject to the “when committed” or time of the crime 
limitation. A claim that a retroactive change of law 
violates due process requires a showing that the 
defendant’s reasonable reliance and settled expecta-
tions were undermined.10 The date of the crime is 
irrelevant to that inquiry.  

 It is true – and perhaps a reason why the Cir-
cuits are confused – that this Court’s leading cases 
regarding the limitations on the retroactive applica-
bility of judicial decisions in criminal cases have 
involved situations that expanded criminal liability 
for acts already committed. See, e.g., Rogers, 532 U.S. 
458-59 (considering a lower court’s decision abridging 
the year and a day rule after the fact of the defen-
dant’s criminal conduct); Bouie, 378 U.S. at 349 
(addressing the retroactive application to a defen-
dant’s case of a state court’s novel construction of its 
 

 
 10 For a helpful discussion of the importance of reliance in 
procedural due process analysis, see Jill E. Fisch, Retroactivity 
and Legal Change: An Equilibrium Approach, 110 HARV. L. REV. 
1055, 1056 (1997) (arguing that retroactivity analysis should 
emphasize whether a retroactive legal rule applies to a settled 
area of law in “stable equilibrium”). Fisch states that, “[w]hen 
Congress affirmatively invites parties to structure their transac-
tions in reliance on existing legal rules, changing these rules 
without notice and an opportunity to mitigate the effects of the 
change violates important due process principles.” Id. at 1107. 
The same reasoning applies to judicial decisions. Id. at 1107-08. 
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criminal trespass statute). The reasoning underlying 
these decisions, however, leaves no doubt that due 
process is designed to protect certain core values that 
are not related to the date of the offense. 

 Decisions like Bouie and Rogers are grounded in 
notions of “fair warning,” “notice,” and “fundamental 
fairness.” Rogers, 532 U.S. at 459. The concerns 
animating the due process protection in the retro-
activity context are thus no different than the core 
concerns that underlie the protection in all proceed-
ings, civil as well as criminal: 11 “fundamental fairness 
(through notice and fair warning).” Id. at 460. The 
relevant point in time for determining whether notice 
and fair warning have been given is the time at which 
the actor relied on the current law. Cf. Santobello v. 
New York, 404 U.S. 257, 262 (1971) (holding that 
due process is violated when the prosecution fails 
to comply with promises made during plea negotia-
tions). Due process, then, is implicated at the time 
of reliance. In the present case, petitioner decided to 
proceed with a federal habeas petition in reliance on 
well-settled law in Oklahoma that the death penalty 
would not be available on retrial. Riggs v. Branch, 
 
  

 
 11 As noted above, due process applies to limit the retro-
active effect of laws that are not even criminal. Cf. United States 
v. Carlton, 512 U.S. 26, 30 (1994). 
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554 P.2d 823 (1976). Accordingly, the time of reliance 
for determining whether retroactive application vio-
lates fundamental fair-warning requirements is the 
range of years during which Selsor challenged his 
conviction. Selsor had a right to know the potential 
punishment he would face at retrial at any point 
during the two decades of post-conviction litigation in 
which he sought that retrial.  

 The Tenth Circuit limited its due process inquiry 
to one question: whether Selsor’s maximum punish-
ment was increased beyond that which existed at the 
time of the crime. Selsor v. Workman, 644 F.3d 984, 
1002 (10th Cir. 2011). Finding that Selsor was eligible 
for death at that time, the Tenth Circuit concluded 
that no colorable due process claim existed. This was 
error. Selsor’s death sentence is not a violation of the 
Ex Post Facto Clause, but it is inconsistent with this 
Court’s due process precedents. Because Selsor relied 
on the unavailability of the death penalty at the time 
he chose to pursue post-conviction review, due process 
prohibits the imposition of that sentence upon him. 

 
II. THE CONSEQUENCES OF CONFLATING 

EX POST FACTO WITH DUE PROCESS 
ANALYSIS 

 As this Court has previously explained in the due 
process context, “[t]he inquiry into whether a statute 
operates retroactively demands a commonsense, func-
tional judgment about ‘whether the new provision 
attaches new legal consequences to events completed 



19 

before its enactment.’ ” Martin v. Hadix, 527 U.S. 343, 
357-58 (1998) (quoting Landgraf v. USI Film Prod-
ucts, 511 U.S. 244, 270 (1994)). It is common ground 
in this case that the reversal of a twenty-one year, 
unquestioned precedent of the Oklahoma Court of 
Criminal Appeals had the effect of imposing lethal 
“new legal consequences” on Selsor’s decision to 
proceed with a federal habeas petition.  

 The proper question for adjudication under these 
circumstances is whether the retroactive effect of this 
unexpected change in state decisional law was so 
fundamentally unfair as to violate due process. See 
Bouie, 378 U.S. at 354 (framing the due process 
inquiry as one of assessing whether the retroactive 
application of a new rule would be “unexpected and 
unforeseeable”); see also Proctor v. Cockrell, 283 F.3d 
726, 730-33 (5th Cir. 2002) (recognizing that the ex 
post facto rules are merely a “starting point” for 
understanding the scope of due process protections in 
this realm). 

 As discussed in more detail in the Petition for 
Certiorari, however, the Tenth Circuit rested its con-
clusion that there was no due process violation on the 
fact that the requirements for an ex post facto vio-
lation were not satisfied. It specifically held that 
because the Oklahoma Court of Criminal Appeals’ 
decision “did not have an ex post facto effect, it could 
not have violated . . . due process principles.” Selsor, 
644 F.3d at 1002; cf. Johnson v. United States, 529 
U.S. 694, 699 (2000) (“The heart of the Ex Post Facto 
Clause, U.S. Const., Art. I, § 9, bars application of a 
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law ‘that changes the punishment, and inflicts a 
greater punishment, than the law annexed to the 
crime, when committed. . . .’ ”) (quoting Calder v. Bull, 
3 U.S. (3 Dall.) 386, 390 (1798)).  

 Under the reasoning of the Tenth Circuit, a due 
process violation cannot be established unless the Ex 
Post Facto Clause’s timing requirement is satisfied, 
and thus, the court held that a due process violation 
could not be established in this case because Okla-
homa did not “raise the penalty from what the law 
provided when Selsor acted.” Selsor, 644 F.3d at 1002 
(citations and punctuation omitted) (citing to ex post 
facto precedent). As a legal matter, this conclusion is 
flatly inconsistent with this Court’s due process 
precedent discussed above.  

 As a factual matter, it focuses on the wrong 
event, viz., the crime. At the time of Selsor’s decision 
to proceed with state and federal post-conviction 
litigation, he reasonably relied upon well-settled law 
prohibiting a sentence of death in his case. See Riggs, 
554 P.2d at 826-27. By overruling Riggs v. Branch 
and retroactively applying the new rule, thereby 
allowing application of the death penalty to Selsor, 
the Oklahoma Court of Criminal Appeals did “raise 
the penalty from what the law provided when Selsor 
acted” – namely, when Selsor acted in reliance on 
settled law by petitioning for post-conviction relief. 
Selsor, 644 F.3d at 1002 (citations and punctuation 
omitted). 
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 Had the Tenth Circuit correctly applied this 
Court’s due process precedents, it would have pro-
ceeded to consider whether Oklahoma’s upsetting of 
Selsor’s settled expectations was fundamentally un-
fair. That question is hardly difficult. Selsor relied 
on Oklahoma precedent that had been unchallenged 
for more than two decades, Riggs, 554 P.2d at 826, 
which held that the death penalty was impermissible 
in his case. Under this binding precedent, Selsor’s 
federal habeas challenge on right-to-counsel grounds 
presented a no-lose situation. He was already serving 
the maximum sentence permitted under the applica-
ble law. If his habeas petition failed, he would contin-
ue serving his life sentence. If it succeeded, he would 
get a new trial and sentencing, after which the worst-
case scenario would be that he would be re-sentenced 
to life in prison. See ROA vol. I at 44-46 (compiling 
more than thirty cases in which the Riggs case was 
applied so as to reverse death sentences). 

 Of course, as we now know, these scenarios 
changed dramatically – but only after Selsor was 
granted habeas relief and a new trial. At that point, 
it was too late for him to make an informed deci- 
sion about the risks and benefits of challenging his 
conviction. 

 Following the grant of federal habeas relief, the 
State not only re-prosecuted Selsor, but also sought 
to overturn the Riggs decision so as to enable Selsor 
to be sentenced to death. The Oklahoma Court of 
Criminal Appeals accepted the invitation to overrule 
Riggs, and held that the new rule, which rendered 
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Selsor eligible for the death penalty, was retroactively 
applicable to Selsor’s case. Selsor v. Turnbull, 947 
P.2d 579, 583 (Okla. Crim. App. 1997). 

 As a result Selsor now faces execution under 
circumstances that, employing this Court’s jurispru-
dence, would preclude his conviction for trespassing 
at a lunch counter. Bouie, 378 U.S. at 351-52. 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, amici curiae urge the 
Court to grant Selsor’s petition for a writ of certiorari.  
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