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My name is Joseph A. Seiner, and I am an assistant professor of law at the University of 

South Carolina School of Law.  I am writing in response to the invitation that you graciously 

extended to me to prepare a written statement on the need for legislation in light of the Supreme 

Court’s recent decisions in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and Ashcroft v. 

Iqbal, 129 S. Ct. 1937 (2009).  I want to thank the Committee for taking the time to address this 

important issue, and for giving me the opportunity to share my views with you.  I would like to 

be clear from the outset that I do believe that legislation should be passed to address the concerns 

I raise below. 

As a law professor, I have performed a great deal of research on the issue currently 

before the Committee, and I have written numerous law review articles on this topic.
1
  As you 

are aware, the primary concern with the Twombly and Iqbal decisions is the Supreme Court’s 

new articulation of the pleading standard in civil cases.  The Court has replaced the more relaxed 

standard from Conley v. Gibson, 355 U.S. 41 (1957), that a claim should not be dismissed 

“unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim 

which would entitle him to relief,”
2
 with an arguably more rigorous test that litigants must plead 

                                                 
1
 See Joseph A. Seiner, The Trouble with Twombly: A Proposed Pleading Standard for Employment Discrimination 

Cases, 2009 U. Ill. L. Rev. 1011; Pleading Disability, 51 B.C. L. Rev. __ (forthcoming 2010); After Iqbal, 45 Wake 

Forest L. Rev. __ (2010) (forthcoming).  These papers are all available online at 

http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1122675. 
2
 355 U.S. at 45-46. 
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enough facts to state a plausible claim.
3
  While Twombly arose in the antitrust context, the Iqbal 

decision makes completely clear that this plausibility standard will apply to all civil cases.
4
 

My research on this issue has focused on the topic of how the plausibility standard has 

specifically impacted employment discrimination cases.  As part of my research, I examined 

hundreds of district court opinions addressing a motion to dismiss in the context of Title VII of 

the Civil Rights Act of 1964, which protects workers from discrimination on the basis of race, 

color, sex, national origin and religion.
5
  I compared those federal district court decisions issued 

the year before Twombly that relied on the Conley case to those decisions issued the year after 

Twombly that relied on the Twombly decision.
6
  Though not meant to be an exhaustive study, my 

research revealed a higher percentage of decisions granting a motion to dismiss in the Title VII 

context when the district courts relied on the Twombly decision.
7
  In a separate study, I compared 

those federal district court decisions addressing a motion to dismiss in the disability 

discrimination context that were issued the year before Twombly that relied on the Conley case to 

those decisions issued the year after Twombly that relied on the Twombly decision.  Again, my 

research revealed a higher percentage of decisions granting a motion to dismiss in the disability 

context when the district courts relied on the Twombly decision.
8
  Thus, my research suggests 

that a higher percentage of decisions are granting a motion to dismiss in both the Title VII and 

disability discrimination context when the district courts cite the Twombly case. 
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 See generally Twombly, 550 U.S. 544 (2007); Iqbal, 129 S. Ct. 1937 (2009). 

4
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5
 See generally The Trouble with Twombly, supra note 1. 

6
 Id. 

7
 Id. 

8
 See generally Pleading Disability, supra note 1.  This study looked exclusively at employment discrimination 

cases brought pursuant to the Americans with Disabilities Act.  Id. 
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 Though the methodology, implications and limitations of these studies are more fully set 

out in my papers, I wanted to also briefly highlight my review of individual cases on this issue.  

This review revealed that some courts are undoubtedly using the plausibility standard, in my 

view, to inappropriately dismiss employment discrimination claims.
9
  As an example, I point to 

the case of Mangum v. Town of Holly Springs, 551 F. Supp. 2d 439 (E.D.N.C. 2008), which 

arose in federal district court in the Eastern District of North Carolina.  In that case, the plaintiff, 

an employee of a city fire department, maintained that she had heard that male firefighters did 

not want to work with her because of her sex.
10

  She further alleged that she was subjected to 

extremely vulgar language, and that she was informed that she should “watch her back.”
11

  

Despite concerns for her personal safety, and her allegations of workplace vulgarities, the district 

court dismissed the plaintiff’s hostile work environment claim which the court – applying the 

Twombly standard – found to be implausible.
12

  What is most troubling about this case is that 

despite the chilling allegations set forth by the plaintiff, the hostile work environment allegation 

was thrown out on a motion to dismiss.
13

  At a minimum, the plaintiff should have been 

permitted to more fully develop the record on this claim through the use of discovery.  The 

Twombly plausibility standard, however, was used by the district court to prevent this claim from 

proceeding to that stage of the litigation.  My research details other cases where the plausibility 

standard has been used to reject workplace claims.
14

  And, other research also highlights the 

problems that Twombly and Iqbal may cause in the employment discrimination context.
15

   

                                                 
9
 See generally The Trouble with Twombly, supra note 1; Pleading Disability, supra note 1. 
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 See The Trouble with Twombly, supra note 1, at 1036 (citing Mangum decision). 
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 Id. 
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 Id. 
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 Id.  Other claims in the case were permitted to proceed.  Id. 
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 See generally The Trouble with Twombly, supra note 1; Pleading Disability, supra note 1. 

15
 See generally Suja A. Thomas, The New Summary Judgment Motion: The Motion to Dismiss Under Iqbal and 

Twombly, available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1494683. 
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My research thus suggests that the Iqbal and Twombly decisions have created significant 

difficulties for employment discrimination plaintiffs.
16

  In my view, one of the primary problems 

with the Court’s new plausibility standard is the subjective nature by which this standard can be 

applied – what is plausible to one federal judge may not be plausible to another.  Given the 

subjective nature of the plausibility test, this standard also provides a basis for courts that are 

inclined against particular cases to improperly dismiss the complaints in those matters, even if 

the allegations satisfy the standards of the federal rules.  I believe that employment 

discrimination cases, which are often controversial by nature, are particularly vulnerable in this 

context.  While there may be concern about the filing of frivolous workplace claims in response 

to a lower pleading standard, there are mechanisms to deal with many of these suits, such as 

careful case management and sanctioning the parties involved.
17

  Moreover, there are studies 

showing that employment discrimination continues to be a substantial problem in our society, 

and we should thus be hesitant to put in place a heightened barrier that would inappropriately 

prevent individuals with valid workplace claims from accessing the use of discovery for their 

cases.
18

  

Additionally, it is worth noting that the recent Supreme Court decisions have in many 

ways discarded fifty years of pleading precedent from Conley and its progeny, and replaced that 

well-developed body of case law with an ambiguous plausibility standard.  This new standard 

confuses the pleading process, and makes it difficult for employment discrimination litigants to 

identify exactly what must be alleged in the complaint.  In my scholarship, I have proposed 

unified analytical pleading frameworks which could be adopted by the courts and parties to 
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 See supra note 1. 
17

 See generally Swierkiewicz v. Sorema N.A., 534 U.S. 506 (2002). 
18

 See After Iqbal, supra note 1. 
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provide some clarity to this area of the law.
19

  I believe that by establishing a framework for 

workplace claims, the courts and parties would have a much clearer understanding of what is 

expected in the complaint, which could help streamline the entire process. 

Similarly, Congress could act to provide a significant amount of clarity to the pleading 

process.  By passing legislation that would effectively return federal pleading law to the Conley 

standard, Congress could restore the precedent which was largely vacated by the Supreme Court.  

If effectively written, this legislation could remove much of the ambiguity which currently exists 

when pleading federal civil claims.  And, from my perspective, this would be particularly 

beneficial to civil litigants attempting to plead employment discrimination cases. 

In conclusion, I would respectfully direct the Committee to my work on this issue, which 

I believe extensively examines the impact of the Iqbal and Twombly decisions on employment 

discrimination claims.  I again express my support for legislation that would effectively return 

the law to the previous Conley standard, and I welcome any questions or comments that this 

Committee might have.  I would be happy to address any specific written questions on these 

issues, and would be willing to appear before the Committee as a witness on this topic.  Thus, if I 

can be of any further assistance, please do not hesitate to contact me.  Thank you again for 

inviting my views on this issue, and for addressing this important topic. 
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 See generally The Trouble with Twombly, supra note 1; Pleading Disability, supra note 1; After Iqbal, supra   
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